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GENTLEMEN, 


that I may be alſo by this time out of your mind. 
Nevertheleſs, it is not out of my mind, that I hav- 


given me in the ſeed-plot of your ancient and ho- 


owe the fruit thereof to you, than the rivers do 


as it is) although unworthy of ſo great a name, I 
am bold to dedicate to you, and put forth under 
the ſhelter of your favoucable wings; beſeeching you 
to accept thereof, and my well meaning therein, and 
to honor it with your patronage and countenance, 


and it will much oblige, 
Gentlemen, 
Your moſt humble Servant, 


A 2 


1 May perhaps have been 17 long out of your ſight, 


ing received the ſeed and growth of that little know- 
ledge in the laws of this kingdom which God hath 


nourable Socizrr, do no leſs (by a natural equity) 


their tribute to the ocean, and the trees their fruit 
to the planters and pruners. This therefore (ſuch. 


V. C. 
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: o, To THE . 1 4 


(Prefixed to the Fux TH EpiT1on.) 


IME fate of the book, now reprinted, has been ſomewhat ſingular. 

1 + For a long time the Touchfone lay on the ſtalls of the ſecond-hand 
bookſellers in Moorfields unnoticed, and of no repute. The late Lord 
Chief Juſtice Milles was the perſon who reſcued it from unmerited ne- 
glect, by the high character be gave it in the court where he preſided: 


A ; 


4 


His powerful encomium, together with the importance of the ſubject - | 
matter of the book, the method obſerved in it, and the authorities up- 


on which its doctrine is eſtabliſhed, have contributed to Hive the work | 


that reputation which is fully confirmed by its preſent ſcafeity.— Tho“ 


this treatiſe bears the name of Sheppard, yet doubts have ariſen whether 
it be really his performance; if we conſider that this was given as Mr. 
Sheppard's firſt publication, and compare it with his ſubſequent produc- 


tions, the earlieſt work will be found to bear the marks of the matureſt 


judgment. This circumſtance, together with the report which has pre- 
vailed even to this day, that he is not entitled to the credit he has aſſum- 
ed, ſeems to juſtify the doubt; and the aſſurances made by the friends 
of the late Judge Doderidge, that the manuſcript, ſo congenial to his 


abilities, was found among his papers, favour the ſuppoſition, long. enter- | 
tained, that Mr. Juſtice Doderidge was really the author of the Tauchtone. 


From a printed copy of this work, which belonged to that very emi- 
nent conveyancer the A 


ate Mr. Booth, and is now in the poſſeſſion of Mr. 


Holliday of Lincoln's Inn, the editor has been permitted, for the infor- 
mation of the curious reader, to tranſcribe the following note, Written 


in Mr. Booth's own hand in the title-page, No part of tbis book is 
© Sheppard's but the Title, for it was originally wrote by Juſtice Dode- 


ridge, whoſe library Sheppard purchaſed, where, among other bones, be 


found the original manuſcript of this treatiſe, and afterwards pub liſhed 


* it as his own. Sir Creſwell Levinz had ſeen the manuſcript in Tuſtice, 


** Doderidge's hands, and from him Mr. Pigott, who was my author, hau 
« this information.—A report, propagated by perſons fo reſpectable, 
amounts almoit to a certainty —Be this as it may, the credit of the work 
is now ſo well eſtabliſhed, that, were its preſumptive. ligeage ingiſputa- 
bly proved, it could not eaſily increaſe in repuration;>-Mr, P:gor?, the 
author of the celebrated Treatiſe on Recoveries had ſo juft a ſenſe of 


the merit of the Touchſtone, that he took the pains to compile a gopious 
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and correct index thereto, now firſt publiſhed, but with ſome additions. 
The original, in Mr. Pigott's own hand-writing, is alſo in the poſſeſſion 


of the gentleman above named. lt is not within the bounds of this 


addreſs, nor the intention of the editor, to ſpecify the various ſubſequent. 
writers who have availed themſelves of the Touchſtane, by making liberal 
extracts therefrom, tho' they have not had the gratitude to acknowledge 
the ſource of their information. Thoſe who will take the pains to com- 
+ Pare any of the chapters in this work, with later treatiſes on the ſame 
ſubjects, will find the truth of this obſervation, which is intended rather 


to mark the authority of this book, than to depreciate that of others.— 


On a thorough examination, it is preſumed this work will be found to 


contain as excellent a Theory of Conveyancing as any extant it is there- 
fore now printed on the ſame ſized paper with Hor/eman's Precedents, in 
order that ſuch genilemen in that particular branch, who incline to the 


opinion Fut mentioned, may, by adding this volume to thoſe prece- 


dents, form a compleat body of conveyancing.— The univertal eſteem 


in which the Touchfone has been held, not only by conveyancers but by 
the profeſſion in general, principally induced the editor to reprint it.— 
The humble merit of an editor is chiefly confined to correctneſs; in 


endeavouring to attain which, he found it neceſſary after the third chap- 
ter to alter the old orthography, by omitting the“ e“ final, which in the 
former editions was ſometimes inſerted and ſometimes omitted in the 
ſame word, even where it happened to be repeated in the ſame period. 
The public will not require an apology for being preſented with what 


bas been long wanted, a new edition of fo valuable and excellent a 


work : but an apology is due from the editor for ſubmitting to the in- 


ſpection of the learned, tho? not without the approbation of ſome friends, 
the few notes which he has ventured to ſubjoin, and which originally 
were intended for his private uie.—He aſſumes to himſelf no merit from 
this edition; but as the law, and particularly this branch of it, has re- 


ceived many material alterations arid improvemente ſince the laſt edition 


of this work, it is now become the duty of an editor to endeavour to 
point aut the moſt important of ſuch changes: he is therefore led to 
hope, that the ſtudent, may find among the notes, ſome that are uſeful. 


It has been his chief aim to make them clear and conciſe, and to ren- 


der them. ſerviceable by referring to the general books on the ſubject, and 


occaſionally to caſes and ſtatutes. ——He does not pretend to have com- 


| wigs the numerous references of the original, tho? there are ſome which 
NY 


e has occaſionally rectified; but he has endeavoured to be particularly 


_ attentive to the correctneſs of thoſe he has added. ——Tho? no pains or 


attention have been ſpared to render this edition as correct and uſeful as 
poſſible, yet the editor is convinced from the conſciouſneſs of his own in- 
ability, and the extenſive variety of matter comprehended in this work, 


how much he ſtands in need of the utmoſt candour of the public. 


Lincoln's Inn, 
12th Jan. 1780. 


- - - EDWARD HILLIAR D. 
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To the R EK A UN 


{NOURTEOUS Reader, 1 do deſire in all plainneſs to be. 


underſtood, that having, in the time of my ſtudy of the 
Laws of this Realm, collected ſome confuſed NoTEs and Qx- - 
SERVATIONS out of the ſame: and being afterwards willing 
(for God knows I had no further end or aim at firſt in, them) 

for my own private help and better readineſs, to digeſt them into 
ſome order and method, ſuch as my underſtanding could beft 
contrive. The which things, thus prepared and lying by me, 
came by chance to the view of ſome more learned than myſelf, 
who ſeemed to give ſome good approbation thereunto. Where- 


| upon l firſt of all began to bethink myſelf of making ſome part 


thereof public. And having to that purpoſe adviſed with ſome - 
of my more judicious friends, and being encouraged by ſome, 
and not diſcouraged by others, I did at laſt reſolve to attempt. 
to publiſh and put in print the ſame. And calling to mind that 
the Common AssuRANCES and CoNVEYANCES of the King- 


dom (whereupon the whole eſtates, and conſequently the liveli- 
hoods, of very many depend) are matters of great importance, 


and that concern moſt men; and that therefore the legal learn- 


ing thereof muſt needs be of great and daily uſe, And conſi- 


dering withall the miſchief arifing every where by the raſh ad- 

ventures of ſundry ignorant men that meddle ſo much in theſe ' 

weighty matters, there being now almoſt in every pariſh an 

unlearned, and yet confident, pragmatical attorney, er ne | 
| | jr I thin 


I think them all to be ſach,). or a lawleſs ſcrivener, that may 


perhaps have ſome law books in their houſes, but never read 
more law than is on the backſide of Littleton, or an ignorant 
vicar, or it may be a blackſmith, carpenter, or weaver, that 
have no more books of law in their houſes, than they have law 
in their heads, and yet as apt and able (if you will beſie ve them- 
ſelves) either to judge of a conveyance, and by the rules of law 
(of all which they are utterly ignorant) to determine of the 
ſtrength and goodneſs of a title or eſtate already made, or to 
make a conveyance to transfer the 2 of things from man 
| to man, as the moſt learned and beſt counſellor of them all; and 
therefore undertake with great confidence, and diſpatch with- 
| out any ſoruple, any buſineſs whatſoever offered to their hands: 
wherein they deal with men in their eſtates, as many that are 
called phyſicians (but in truth empiricks) deal with men in their 
bodies, (an evil fit for the conſideration of parliament). How ṍ· 
they come to this their ſuppoſed dexterity and ſkill is a wonder, 
except that. ſaying be falſe, Nemo naſcitur artifex. Either it 
mult be born with them, or they muſt have it by education, 
or they muſt not have it at all. But if they will tell me they 
Have good precedents, I will tell them that a good conveyancer 
muſt be as well able to judge of the validity of the title, and 
primitive eſtate of him that is to convey, (which a man can ne- 
ver do without knowledge of the rules of law, no more than a 
blind man can judge of colours,) as to make a derivative eſtate 
and conveyance by a good precedent ; for ſcire eft per cauſas 
ſcire, as the philoſopher ſpeaks. And as well, for ought I know, 
may a man be an able phyſician by certain medicines only, that 
never read ſo much as the grounds of phyſic, as ſuch men be 
able conveyancers by their precedents only, that never read ſo 
much as the maxims of law: Nullum medicamentum idem eft in 
omnibus. For my part I muſt ingenuouſly profeſs that 1 can 
ſcaree look into a title or meddle with a conveyance of weight, 
wherein I cannot make and move more doubts and queſtions, 
than 1 am able to reſolve and anſwer ; and therefore theſe men 
have gotten the ſtart of me much. And yet much marvel it is 
to ſee how. theſe empiricks of the law (if 1 may ſo call them) 
are ſought unto and made uſe of, and that not only in leſſer, 
but oft-times in greater and more weighty buſineſſes, and that 
without the aſſiſtance of any others more able and ſufficient N 
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which is not for lack of opportunity of finding more learned men 
in the law, for there is a ſufficient ſtore of them in all places: 
nor do thoſe that employ theſe empiricks of the law, always ſave 


(if they think it ſaved) money hereby , for, befides the great 


miſchief which is oft-times done themſelves by the unſkilfulneſs _ 


tom are grown more chargeable than an ordinary Counſellor, 
whoſe fee is certain and known. But of theſe empiricks of 
the law and thoſe that make ufe of them, I might ſay as ſome- 


time our bleſſed Saviour ſaid, Let them alone, the blind leaders of 
the blind. Howbeit being now called (as I conceive) hereunto,  : 
I chuſe rather to admoniſh them and to tell the firſt ſort, that! 


conceive them to be uſurpers upon, and intruders into, other 


men's callings, and that they thruſt their ſickles into other mens 


of theſe workmen, ſome of them by reaſon of their mach cuſ- Y 


harveſt, and that they have not yet learned that rule of divinity, © 


To abide in the calling wherein they are called, but exerciſe them- 


ſelves in things too high for them; nor yet have they learned 


this, Ne ſator ultra crepidam, let not the cobler go beyond his 


laſt; nor have they learned that, In quo quiſque norit in toc ſe 
exerceat; and let me tell the latter fort, that they heed not 
enough this ſaying, Caveat Emptor ; nor believe that ſaying, 
Cuique in arte ſua credendum, that every man is to be believed 
in his own art. But if you will ſay to me, that theſe men do 
their work well, and their work doth ſucceed well I will ſay 


to you, that the blind may happily hit the mark; and it may 
fall out that ſometimes they do their work well, and it doth © 
ſucceed well, but oft-times woeful experience ſheweth the con- 


trary, and that many men have been much miſchieved every 
where by the ignorance of theſe men. Wherefore I wiſh both 


fore is it indeed that a will hath a more favourable interpretati- 


on than a deed, becauſe men's wills are oft-times made in haſte. 


and it is preſumed men take who they can to make them; but 


men for the making of their deeds are not put upon thoſe ſtraits, - 


4 — 
* 


ſorts of them to doubt more and to be well adviſed in theſe 
affairs, as the law doth preſume every one will be; for there- 


but they take advice of learned men therein. And the more 


to move men herein and to redreſs the evil before diſcovered, 
I have herein ſet forth, under certain general titles or common 
Places, the greateſt part of the judgments, ſtatutes, reſolutions, 


and caſes that do contain or concern the learning of the Com- 
MON 


PREF ACE Y Tur 


Mox AsSURANCs of the Kingdom; ſo as I think I may truly 


ſay, under reformation, that there are few material things, as 
touching this ſubject, to be found any where diſperſed in the 
volumes of the law, but they are to be found ſomewhere here- 


in; and that there ſhall not happen one caſe of a hundred, but 


a hundred to one the diligent reader may here find the caſe it- 
ſelf, or ſome caſe that by good inference. may be applied to it. 
Not that I would have men now to reſt upon this heh , and be 
leſs careful and more careleſs to take advice of the lawyer than 
| heretofore, (for this is the diſeaſe I labour to cure,) for although 
it may be that hereby theſe matters are made in ſome meaſure 
conſpicuous, yet to ſay the very truth, beſides that the ſuhject 
matter of law js ſomewhat tranſceadent, and too high for ordi- 
nary capacities, the manner of putting of caſes is ſo conciſe, the 
diſtinctions and differences of law are ſo many, that it is hard 


for any man, not well read in the lawys in general, to judge or 


make uſe of any part of them in particular, and rightly and 
fully to apprehend and apply the things herein ſet forth: and 
therefore I dare not adviſe men to reſt altogether hereupon, nor 
can I forbear to tell them it is very dangerous ſo to do. But 
my aims and ends, being alſo the uſes and commodities I expect 
and look after from this work, are, firſt of all, that ſuch men, 
before ſpoken of, may ſee by the view of the infinite variety of 
caſes, points, and queſtions, as touching theſe matters, diſco- 
vering alſo ſo many by-ways wherein men converſant therein 
may walk, how much there goes to making up of an able 
conveyancer, and that it is not ſo eaſy a matter to judge of a 
title, give advice upon a Conveyance, and make theſe Common 
Aſſurances, as men dream of, and that therefore men learn 
more to ſuſpe&t themſelves and others herein; and to theſe it 
may ſerve as a light in a dark place. Secondly, that by this the 


lawyer and ſtudent may in ſome meaſure readily-find together 


what he deſires touching theſe matters; and to him it may 
ſerve for a table or remembrancer. And laſtly, that every 
man may be the better able by the help thereof to underſtand, 
open and put his own caſe to his lawyer, and to move more 
pertinent queſtions to him: and other uſes | would have no 


man to make of it. In the uſe of this work therefore . 


muſt give thee two advertiſements or . caveats : Firſt, that 
if thou deſire to find any thing in particular therein con- 
| tained, 
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ly tained, that thou read the whole chapter, or at leaſt the 

0 whole queſtion and diviſion. of the chapter, wherein that thing 

A is contained. And ſecondly, that thou doſt not confident 

2 build and rely upon any thing therein alone without advice 
from the learned lawyer alſo, or at leaſt without a ſerious and 
a4] Judicious peruſal of the authorities and books themſelves 'to * * 
t. which thou art therein referred: Melius eft petere fontes quam ſec- 

a tari rivulos. Some other os there are alſo here inſerted, as 
= falling aptly under the title, albeit they be not altogether perti- 
h nent to the ſubject matter. And all theſe ſweet flowers of the 

hi law, growing ſpar/im in the great fields of the volumes of the 

- Common and Statute Laws, have I thus painfully gathered, 

A bound up and commended to thy charitable cenſure: no doubt 

" but, in my deſire to graſp and take up ſo much, I have taken 

d and bound up ſome graſs withall, which I hope ſhall not offend. 

G4 If fo be that I find it have a fragrant ſmell with thee, I ſhall 

d think I have recompenſe enough for my pains. ' But if any 

d man think me too preſumptuous to attempt this enterpriſe, let 

* him know firſt, that there is nothing of mine in it but the me- 
i thod, (and that not mine neither altogether,) the matter thereof 

t being nothing elſe but the judgments, reſolutions and opinions | 

ly of the Judges of the law in ſucceeding times: and then as I have 

f not truſted myſelf, ſo they ſhall not truſt me altogether in theſe 

£ things. For 1 do freely acknowledge mine own weakneſs and 

4 want of judgment, and that I am the unmeeteſt and unwor- 

81 thieſt of all men to undertake ſuch a work, not one of a thou- 

4 ſand, but the meaneſt of ten thouſand. And this I have done 

© is a poor ſomething ſufficient only to give them that are more 

a learned, occaſion to do ſomething more exactly in this kind, II 


any man diſlike the publiſhing of it in the Engliſh tongue, and 
think perhaps it may make the law. to be the more deſpiſed, and 
the practitioner of the law the leſs regarded and uſed, Ido wonder 
at the diſlike of ſuch a man: for to me there appears no more 
reaſon why to keep the laws in an unknown language that they 
may be kept from the knowledge of the people, than papiſts 
have to keep the ſcriptures and their prayers in a language un- 
known to the people; theſe being the laws by which the people 
are to be governed, and the law being the beſt inheritance of 
the ſubject. The wiſdom of the Parliament hath thought fit 
: | e 3 to 
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3 to commend all the ſtatute laws to the people in Engliſh, and 
to appoint that the pleadings ſhould be in Engliſn. And have 


we not many books of law in Engliſh already, as Littleton's 
Tenures, Dottor & Student, Finche's Law, Juſtice Dodridge's 


Treatiſes, Cole upon Littleton, the Woman's Lawyer, and many 
others? and are not theſe uſeful and profitable? and beſides the 
greateſt part of the proceedings in Chancery (the court of TY * 
nd if 


eſt employment within the Kingdom) are .in Engliſh. 
it be meet any part of the law be in the native tongue, it 


ſhould ſeem it is meet this part ſhould be fo, becauſe it concern- 


eth ſo many men, and them alſo ſo much, that they may ſee 
and underſtand ſomewhat in their own evidences. And there- 


fore as we have turned their deeds from Latin to Engliſh, ſo let 
us alſo turn ſome of the law touching theſe deeds out of French 
into Engliſh. Bonum quo communius eo melius. And I ſee no 
Treaſon why in law more than in phyſick the diſcovery of the art 
ſhould make the art or artiſts the leſs regarded. But (under 
correction) I ſhould think that it will rather make them both the 
more eſteemed, as a jewel whoſe properties are known, and that 
it will make them the more, and other men we have before 


ſpoken of the leſs, to be uſed and employed in their affairs ; for 
the more men know, they leſs they think they know, and the 


more they doubt; and nothing moves men to be fo bold and 


confident in theſe matters as their ignorance, according to the 


proverb, Ibo ſo bold as blind Bayard? And for further an- 
ſwer to this, | wiſh men to ſee the preface of the Lord Coke 
upon Littleton. And if any man have any thing elſe to object 
and except, (for ſome there are that will neither put forth their 


own ſtrength to do good, nor bear with others that do ſo,) [ 
wiſh them to undertake the ſame ſubject, and to perfect and 
ſupply my defects. And fo committing thee to God, and this 
work to thy favourable cenſure. | - | 


I am thy true friend. 


THE 


4 


Dr.in 


UN wu fam my gags *Y 


* Wy OY © WE 2s 


WW ww ty yi ID) UW uH991 ee ww Ot 


OF THE 


n A P T E 8. 


— 


CRAK LE - 
of Common Aſſurances in general. N Page 1. 
"CHAP. Il. | 
Of a Fine. | . 2 N 2. 


1 TNEFINITION of a fine——2. The parts of it—3. Different 
kinds of fines.——4. The manner and order of levying a fine. 


5. The nature, uſe and fruit of a fine—6. What ſhall be ſaid a good fine, 


or not: and how. 1ſt, In reſpect of the perſons thereunto and their capa- 
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ADVERTISEMENT. 


N the preſent edition, the three firſt chapters only 

are reprinted, a ſmaller number having been printed 
of them than of the ſucceeding chapters. The great 
demand for this. book having exhauſted above ſix hun- 
dred copies ſince. the publication of the fourth edition 
in the year 1780, the editor has been induced to correct 
the orthography, and make the former more conſiſtent, 
in that reſpect, with the latter chapters.—He has like- 
| wiſe added ſome few notes and references to publica- 
tions and deciſions ſince the laſt edition. 


E. H. 


Lincoln's Inn, 
6th Feb. 1784. 


TOUCH-STONE 


COMMON ASSURANCES. 


E 


Of Common Aſſurances in general. 


_ | H E common or general aſſurances or conveyances of the 

i kingdom (being that by which commonly the property of 

N things is made or changed) are of two ſorts, or are made 
Ra two manner of ways, viz, either by matter of record, or b 

matter of deed. Thoſe that are made by matter of record alſo 

it, are made either by matter of record of a more high nature and 

e extraordinary way, or by matter of record of a more low nature 

a- and ordinary way. Thoſe aſſurances that are made by matter of 


record of a more high nature, are ſuch as are made by act of 

Parliament, of which we intend not to treat at all, neither do we 

intend to meddle with thoſe aſſurances that are made by the King 

unto his ſubjects, as being matters more tranſcendant and intricate ; 

but, thoſe we intend to treat of are only the common aſſurances G 

or conveyances that are made between fubje& and ſubject, and are 

of ordinary and daily uſe for the transferring of the property of 
lands, tenements, and hereditaments from one man to another. And 
| of theſe there are obſerved to be ten kinds; two whereof are made 
5 3 by matter of record, as a fine, which is ſaid to be a feoffment of 
= record, and a common recovery, which is in the nature alſo of a 
feoffment of record; and the reſt are by matter of deed ; as firſt, J 4 - 1. 2 
by feoffment; ſecondly, by grant; thirdly, by bargaia and fale, - * 4 58 ? 7 * | 
by deed' indented and inrolled ; fourthly, by lcaſe; fiithly, by oy” ter 7 
exchange; ſixthly, by ſurrender ; ſeventhly, by“ releaſe or confir- 4 P. 2 2 (> A. 28 
mation, both which are in nature of grants; eighthly, by deviſe, 5 555 
or by laſt will and teſtament. And ſome of theſe alio ſerve to A 182 
transfer the property of other things, as well as of lands, and ſome 
of them alſo have other operations and uſes, as well as to change 
and alter property, and paſs things from one man to another, as 
will appear in their proper places. And the firſt thing we ſhall 
begin upon, ſhall be the learning of a fine and common recovery ; 


and firſt, of a fine, 
B | CHAT 
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Fiae, gui. ; \ HIS word is ambiguouſly taken in our law; for ſometimes Terms of 


2 Of « FINE. cl 


CO AL: mh 
Of a Fine. . 


Chap. 2. * 


it is taken for a ſum of money or mulet impoſed or laid up- Pe- ti. BY 
ine, Co, 


on an offender for ſome offence done, and then alſo it is called a 1 
rinfom. And ſometimes it is taken for an income, or a ſum of 125, 120. 
money paid at the entrance of a tenant into his land: and ſome- Plew. 357. 
tines it is taken for a final agreement or conveyarce upon record, Welt.5ymb. | 
tor the ſettling and ſecuring of lands and tenements ; and in this Pr. © 
ſenſe it is taken here, and ſo it is defined by ſome to be, an ac- FO 
knowled ment in the King's court of the land, or other thing, to 
be his right that doth complain: and by others, a covenant made 
between parties and recorded by the juſtices: and by others, a 
friendly, real, and fnal agreement amongſt parties, concerning any 
land, or tent, er other thing, whereof any ſuit or writ is hanging be- 
tween them in any court: and by others, more fully, an inſtrument 
of record of an agreement concerning lands, tenements or heredi- 
taments, duly made by the King's licence, and acknowledged by the 
parties to the ſame, upon a writ of covenant, writ of right, or 
ſuch like, before the Juſtices of the Common Fleas, or others 
thereunto authorized, and engroſſed of record in the ſame court, 
to end all controverſies thereof, both between themſelves which 
be parties and privies to the ſame, and all ſtrangers not ſuing or 
claiming in due time (1), And in every fine there is a ſuit ſuppoſ- 
Conuſee or ed, wherein the party that is to have the thing is called the plaintiff, 
recogniſee, and ſometimes alſo in another reſpect the conuſee or recogniſee; and 
conuſor or the other that doth depart with the thing, is called the deforceant 
e e (2); and ſometimes, in another reſpect, the conuſor or recogniſor. 
eforceant · g f i 2 
And it is therefore ſaid to be, finalis concordia. quia finem ponit nego- 
tio, adeò ut neutra pars litigantium ab ea de c&tero poſit recedere. 
And it was anciently the end of a ſuit indeed; for atter there had 
been ſome contention about the thing by ſuit, the parties became 
agreed who ſhould have it, and ſo a fine was levied of it, and there 4 
was an end of the matter; and hence it is ſaid ro be fructus or 1 
* P. 3. effetus legis, * becauſe it gives a man the fruit or effect of his ſuit. 4 
And to this day, therefore, a writ doth always go forth before a 
fine can be levied ; and this is now ore of the common aſſurances of 
the kingdom (3). 

The parts There are five eſſential parts of a fine. Firſt, the original writ Co z. 3%. C. - 
of 1t. taken out againſt the conuſor, for without this a fine cannot be le- 43. Stat. 1 
vied. Secondly, the King's licence for the levying of the fine, and $4 ch. 14 

for this the King is to have a fine or ſum of money, which is called 
King's „ king's filver, for this is properly that money which is due to the 
filver, guid. King in the court of Common Pleas, in reſpect of a licence there 

granted to any man for paſſing a fine; and this is part of the revenues 

of the Crown (4). Thirdly, the conuſance or concord itſelf, which 


— 1) It is a feoffmert on record, whereby a tiechold may pals by the common law without any livery of F 
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ſeinn. Ce. Lit. go.—In Hunt v. Bourne, 1 Salk. 339. the court of X. B. denied a tine to be a feoffment . (1) If 
of record, and faid it was improperly fo called, but that the meaning was—“ that it had the effect of: Med. 
feoffment to ſome purpoſes, if he that levied the fine was ſeiſed of 1 echold at the time of the fine ele, 
levied." In Smith, on the demiſe of Dermer, v. Fackbur/t, lord chief juſtice Willes, in delivering e A: ng 
the opinion of the judges, oppoles the determinations of lord chief juſtice Helt and lord Macclesfie's it tern 
to the authority of lord Che, with reſpect to his definition of a fine. See 3 Ark. 141. According to (2) lf 


ir. juſtice Blaciſtene (in 2d_volume of his Commentaries, 348.) a fine may with more accuracy be birgra; 
called an acknowledgment'of a fecflment)en record, ; oc late 


— 


(2) D-fercement may be grounded cn the nonperiormance of a covenant real, and therefore in le- 5 arts ot 
vying a fine of lands, the perſon againſt whom the fictitious ad ion is brought, upon a ſuppoſed breack (3) Ar 


P — 


of covenant, is called the deforceant. 3 Bl. Comm. 174. 4 5 Vi 
(3) See further as to the nature of a fine. Spel. G 228. 1 Word. 531. Will. 2, A 


(4) The quautum ot tie figes aſcertained, and the realun why they are payable to che King, in: 
Inji, 51. | 
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Chap. 2. Of a FINE. 3 

is the very agreement between the parties that intend the levying Concord, 

of the fine, how and in what manner the thing ſhall paſs, and 97d. 

doth begin thus: Ef eft concordia talis, Cc. and this is the ſoun- 

dation or ſubſtance of the fine; for if upon this the King's filver be 

entred, albeit the conuſor die afterwards, yet the fine is good, and 

the note or loot of the fine are but abſtradts out of this (1). 

Fourthly, the note of the fine, which is an abſtract of the original Note of the 

contract or concord, and doth begin thus, Inter A —— jy 

C. defarcientes, fc. Fifthly, the foot of the fine, which doth 

begin thus, Hec eft finalis concordia, &c. and containeth all the 

matter, the day, year, and place, and before what Juſtices it was 

"Mp levied, which is therefore called the foot of the fine, becauſe it is Foot of the 

Ir NB. 147. the laſt part of it, and when this is done, all is done. And of this fine, 244. 

.. there are indentures made by the Chirographer, and delivered to 

Co. 5. 39. the party to whom the conuſance is made, which is called the en- Engroſſing 
groſſing of a fine, for then a fine is ſaid to be engroſſed, when the of the _ 4 
Chirographer makes the indentures of the fine, and doth deliver * 
them to the party to whom the conuſznce is made (2). 

Weſt. sywb. A fine is either without proclamations, which is alſo called a fine Vetupleæ. 

part 2. SeQt, at the common law, and this is ſuch a fine as is levied after ſuch 

ig. Dyer manner and form as fines were uſually levied before 4 H. 7. upon 

= hey * which no proclamations were made, which fine doth ſtill remain 

4. H. 7.chap, Of the ſame force as it was at the common law to diſcontinue the 

24. 1 R. 3. eſtate of the cogniſor if it he executed. Or it is with proclamati- 

ch. 7. Co. ons, which is allo called a fine according to the ſtatute, and which 

3. 86. Stat. jg ſuch a fine as is levied with proclamations after the form and 

manner ordained by the ſtatute of 4 H. 7. c. 24. (and ſuch a 

fine ſhall every fine that is pleaded be intended to be if it be not 

ſhewed what fine it is) and of this fort were and are molt fines 

ſince 4 H. 7. as being the beſt kind of fine of all; and it is in the 


elect'on of him that ſueth out the fine, as long as he liveth, to 7 
(:Co. Read. have it with, or without, proclamations. "A 2 alſo, whether 4 


z lat. 513.) with or without proclamations, is either executed, which is ſuch 
a fine as of his own force give:h a preſent poſſeſſion (or at the 
leaſt in law) unto the cogniſee, ſo “ that he needeth no writ of Ha- 
bere facias ſeiſinum, or other means for the execution thereof, but 
he may enter; of which ſort is a fine ſur cogniſance de droit come 
ceo que il ad de ſon done, which is in very deed the beſt and ſur- 
eſt kind of fine of all, and is thus, et eff concordia talis, ſcilicet 

Co. . 32. guod predi@® A recognoverit tenementa predia” cum pertinen' eſſe 

jus ipſius B. ut ill” que idem B. habet de done predie A. H ill 

remiſit, &c. and this kind of fine doth always ſuppoſe a feoffinent, 

or gif: precedent of the fame thing whereof the tine is had, which 
the fine is to corroborate ard ſtrengthen (3): or it is executory, 
which is ſuch a fine as of his dun force doth not execute the 
pofſ-flion in the cogniſee, and of this fort is a fine ſur cognizance 
de droit tantum, when the party that doth levy the fine is ſeiſed 


5 38. 5 
tat. 8 
ch. 14. I 
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offment f () If the King's filver is not entered be fore the conuſor's death, the fine may be reverſed for error. 
ect of: Med. 140 but in 2 Ld. Raym. 85. It a fine be acknowledged before Commiſſioners in the ceuntry 
the. fine Wb» the long wacariin, and before the next term the ccnulor dies; though no writ of covenant was ſued, 
livering % King's, ſilver entered; yet the Common Pleas will permit the conuſee to eutet the fine as of the Tri- 
c lesfieli 1 ity term preceding, See further, Vin. Ab. Fine, (F. b. 6.) N . 
rding to (2) If there is any difference between the record of the fine which remains in the poſſeſſion of the 
= -:r:grav%er, deemed the principale recerdum, and the record which remains with the cuſtos brevium, 


racy be 

4 | 3 he latter ſhall be amended, and made according to the former —3 Leen. 182 —See further as to the 
e in le- 2 arts of a fine Bac. Abr. Fine, (A.) Vin. Abr. Pine, (M b 2.) — Cen. Dig. Fine, (E.)—1 Co. Rea ; 
| breack (3) And in reſpect of the Heighth of thi: fine, a fee file may paſs without the word heiys, Co. Lit. 
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4 | Of IN. Chap. 2. 

of the thing, and he to whom the fine is levied hath no freehold 

therein, but it paſſeth by the fine (1): And a fine ſur done, grant, 

releaſe, ou confirmation, which is after this manner. Fr eſt concor- 

dia talis, ſt. quod predi A. conceſſit et reddidit tenementa prædicta 

cum pertin' præ fat B. et hæred' ſuis durante vita ipſius A. Et 

præ did A. warrant' pred” cum pertin pra. fut B. & hæred' ſuis _ 

rota vita ipfius A. Or thus, Er eft, c. quod præ d. A. conceſſit Vide infra, 

pred” B. tenementu, Fc. Habend eidem B. pro termino wite ſun, 

Or thus, Er eft, fc. quod prad” A. recognoverit tenementa praditt” 

cum pertinen' eſſe jus ipſius B. & ille ei reddidit in eadem curia 

habe nde, &c. Or a fine ſur Done, ou Grant et Render, which is 

thus, Et eſt concordia talis, ſc. quod pra dict A. recognoverit, Cc. 

ut ill que idem B. habet de dono pradit” A. et ul” remiſit, Ec. et 

pro hac præ dict B. conceſſit tenementa prædic' cum pertinen' pre 8 
at' A. et ill ei reddidit in eadem Curia habendum et tenend, Sc. "= 
And if theſe kind of fines he not levied, or ſuch render made un- E 
to them that be in poſſeſſion at the time of the fines levied, the 4 

cogniſees muſt enter or have writs of Habere facias ſeiſinam, ac- 7 

cording to their ſeveral caſes, for the obtaining of their poſſeſſions. | 3 

But if at the time of levying of ſuch an executory fine, the party 1 

unto whom the eſtate is limited be in poſſeſſion of the lands paſſed, 4 
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he ſhall not need any writ of execution to put him in poſſeſſion, for 
then the fine will enure by way of extinguiſhment of right, and doth 
not alter the eſtate or poſſeſſion of the cogniſee, however perchance 
it doth better it (2). The fine ſur conuſance de droit tantum alſo 
doth ſerve ſometimes to make a ſurrender, and then it is therein 29 
recited, that the conufor hath an eſtate for life, and the conuſee the * 
e trever en: and ſometinies it doth ſerve to grant a reverſion (3), 1 
es the nd then the particular eftate is recited to be in another, and that 
the conuſor willeth that the other {hall have the reverſion, or that 
the land ſhall remain to the other, after the particular eſtate 
ſpent. A fine alſo is either ſingle, which is ſuch a fine by which 
an eſtate is granted to the cogniſce, and nothing granted or rendred 
back again to the coznifor by the cogniſee : or it is double, which 
is tuch a fine as doth contain a grant, and render back again either 
P. fc. of the land * itſelf , or of ſome rent, common or other thing out 
of it to the cogniſor ſor ſome eſtate, limiting thereby many times 
remainders to ſtrangers which be not named in the writ of cove- 
nant, which alſo is ſometinies with reſervation of rent, clauſe of 
diſtreſs, and grant of the fame over (4). ; | 
4. The The manner and order of ſuing out or levyirg of a fine is thus Experienta, 
ee Fe (5). Firſt, there is an original writ ſued out, and this may be —_ de * 
LD j ** a writ of Meſue, Marrontiæ carte, de canſuetudinibus et ſervitiis, eee 5 
fac. or any wiit of right, (for upon theſe or any other writ whereby Weſt. cw : 
land is demanded or may be recovercd, a fine may be levied) ; but ut ſupra, |} 
the molt uſual writ whereupon a fine is levied is a writ of cove- 
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1 ules; lor the ſtatute executing the poſſeſſion to the ule, the cognizee is immediately in ꝑoſſęſſign without | (2) 
| 9 Jt Rp. be” & aitormment: and by the 4 & & Ann. c. 16. aitornment affera Fe is become unneceffary. Booth 250. How | 
FRY | Pig. 49.—Sce alſo the exceilent eſſay on fines (lately publiſtied by Mr. Crui/e, of Lincoln's Inn) p. 38.— - (3) 
' Fg Þ In that judicious treatiſe the ſtudent will find the doctrine of fines very ſatisfaQorily diſcuſſed, A made, 

e. „ 10D 


(1) And veſts in the conuſee before entry, Ce. Lit. 266. b. This fine, being ſur cenuzans de dreit, 
allo conveys a fee · ſimple, without the word heirs, 6 Co. Read. 7. | NY 
(2) Since the ſtatute of uſes 27 H. 8. writs cf plcſiion are never ſued out where fines are levied to | 
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(3) For of a reverſion there can be no feoftment or donation with livery ſuppoled, as the poſſefſion, 4 
during the particular eſtate, belongs to a third perlon. Mer 629. 5 
{;) See further, as to the different kinds of fines. Weſt. Symb. part 2.8. 19. Vin. Abr. Fine, (N. b 9 
(5) The curious reader will find the antient manner of levying a fine in G/2x. I. 8. c. 2, 3. — 

| 5 

nant: | 


Chap. 2. ä Of a F I NE. | : 5 
nant; and whiles this writ is depending, (for howſoever it be the 1 H. 7. 9. 
common practice to take out a Dedimus poteſtatem, and have the | Tine 
conuſance of a fine before any original writ be ſued forth, yet the 
original writ is always ſuppoſed in law to precede the Dedimus 
poteſtutem, and therefore doth and muſt evermore bear Tefte before 
it (1), or elſe it is erroneous) after the original writ ſued forth, 
there is a Precipe, which is the tituling of the writ whereupon the 
fine is levied, and the concord and agreement of the parties, both 
which are fairly writren, and that moſt commonly in parchment : 
after this, the party or parties that is or are to acknowledge and 
levy the fine, is or are to come in perſon before him or them that 
have power to take the ſame conuſance, who are to take notice of 
the perſons, that if there be any woman that hath a huſband 
among! the conuſors in the fine, they do examine her whether 
ſhe be willing and do it freely without compulſion of her huſband 
(2). After this, all the parties that are to levy the fine are to declare 
themſelyes before the Judges or Commiſſioners, having power to 
take the ſame conuſance, to be willing to paſs their right in the 
lands according to the agreement, and to ſubſcribe their names or 
marks to the concord: and it it be taken by a ſpecial Dedimus po- 
teſtatem, it is to be returned and certified under the hands and 
ſeals of the Commiiſioners into the Court of Common Pleas, that 
it may be there recorded and finiſhed. And there the party conu- 
ſee is firſt to compound with the King for his licenſe, for which 
he is to pay the King's ſilver, and thereof he is to have an entry on 
the back of his writ of covenant (3), and then he is to have it 
enrolled by the Cuſtos brevium, and upon this roll the procla- 
mations are to be endorſed, after this, it is to be brought to the 
Chirographer, who is firſt to make that note thereof that is cal- 
led the note of the fine (4): and hereupon if it be a remainder, 
reverſion, rent or ſeignory whereof the fine is levied, the writ of 
Dutd juris clamat, per que ſervitia, quem redditum reddit, as 

the caſe requireth, muſt be ſued forth (5). And after this, the 
Chirographer is to enter the fine of record, to engroſs it, and to 
make and to deliver the indentures thereof unto the conuſee (6); 
and if it be a fine with proclamations, it is * to be proclaimed * P. 6. 
openly in the Court of Common Pleas once every one of the four 
terms next after the engroſſing of it, (and it was to be proclaimed 
within the county where the land did lie at every aſſiſes and ſeſ- 
ſions the next year after the engroſſing of it, but this it ſeems is 
not neceſſary now) and the next term after the engroſſing of it 
the contents thereof are to be recorded in a table, mace for that 
purpoſe, to be fet up in the Court of Comn'on Pleas at Heft- 
min/ter in an open place all the teri time; and fo allo at every 
aſſiſes, the fine may alſo be enrolled and exemplified. 
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(1) Accordingly Cre. Eliz. 740. Goburn v. Wright; but it ſeems, if the writ of covenant and de. ps. 
ch bear date on the ſame day, it is not error, Arundel v. Arundel, ibid 657. - Note, in the ſeveral Tis 
3 ons of Cre. El:z, the number of the pages from 457 to 472% is repeated.——S, P. Herbert v. Binien, 
vied to 8 LC Rep. 223. | | 
without W (2) In what caſes a feme covert ſhall be examined. Sce Vin. Abr. Fine, (F. M.) and Ce. Lit. 353. a. 

How ſhe ſhall be examined, and when ſhe ſhall be barred, though not exam ned. (Het. 82. 


» droit, 
"3 


* 


(3) When a year and a day have elapſed frem the acknewledgement of a fine, an affidavit muſt le 
3 made, that all thoſe who depart with any intereſt by the fine are ſtill living, otherwiſe the King's ſilver 
Teffion, will not be received. Barnes 215. | 2 
5 (4) Which muſt be enrolled in the proper office, according to the ſtatute of 5 H. 4. c. 14 
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(N. bi (5) By the conulee againſt the tenant to cempel him to aitorn, but by the ſtat. of 4 & 5 Arn. c. 16. 
N 3 . fines are good, wwiihut atternment;, and there is no.occaſion for ſuing out thoſe writs. Wulf. 44. 

5 (6) Though it is uſual to complete the indentures of the fine immediately on its being levied, yet 
nant: 


there may be many years betwcen the levying and engrotiing a fine, Pl. au. 366, 
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5. The na- 


Of a FINE. 


A fine is a record as of great antiquity (1), fo of a high nature, 


ture, wy great force, and much credit and efteem ; and it is now become 


and fruit o 
a fine. 


with reſervation of rent alſo. 


6. What 


and ſerves for a formal conveyance of land, and one of the com- 
mon aſſurances of the kingdom, for by this means a man may 
convey his land to another in fee ſimple, tee-tail, for life, or years, 
It is therefore called a feoffment of 
record, for it doth .countervail a feoffment with livery of ſeiſin in 
the country, and it includeth. all that the feoffment doth ; and 
worketh further of his own nature, and it is indeed for many pur- 
poſes the beſt and moſt excellent aſſurances of all others, for by 
the antient Common Law it was ſo high a bar, and of ſo great 
force, and of fo ſtrong a nature in itſelf, that it did conclude and 
bar not only ſuch as were parties and privies thereto and their hers, 
but all others of full age, out of priſon, of good memory, and 
within the four ſeas the day of the fine levied, if they did not make 
their claim within a year and a day (2): And it is ſtill of that force, 
albeit it be ſomewhat enfeebled by ſome ſtatutes, that either it paſ- 
ſeth all the right and intereſt of the conuſor to the conuſee, or elſe 


Chap. 2. 


Statute of 
Fines. 18 E. 


. G. 3. 


Plow. 358. 


265. 


it worketh by way of extinguiſhment and eſtoppel, and doth per- 
petually bar the conuſor and his heirs of all preſent and future right 284 


and poſſibilitx of right or other_collateral benefit to the thing 


ſhall be ſaid Whereof the fine is levied. And if it be a fine with proclama- 
a good fine, tions it doth in time become 2 perpetual bar to all others alſo, 


or not; and 


how. 

1. In reſpe 
of the per- 
fons there- 
unto and 
their capa- 
City ; and 
by, or to 


that have right, except they do take care to prevent the bar by 


a their claim, action, or entry, within five years after the procla- 


mations ended. And it barreth entails peremptorily whether the 
heir do claim within five years or not, if he make his claim by him 
that levied the fine. 

Any perſon male or female, body ſole, or corporate, that hath 
capacity to grant, or is able to be a grantor by a deed, may levy a 


whom a fine fine and be a conuſor therein, but there are ceitain perſons pro- 


may be le- 
vied, and 
who may 
be conuſors 


or conuſees; good and unavoidable, Fieri non debet, fed fatum walet: and o 


hibited by law, which the Judges or Commiſſioners that take the 
conuſance of fines ought not to admit or receive, and yet if they 


332 


Weſt. Symb. 
in his Trac̃t 
of Fines. 

17 E. 3 Go 

17 Af pl. 

17Litt Se, 


do admit them, and a fine be levied by ſuch perſons, the fine is 531. Perk. 


and by what this ſort are mad-men, lunatics (3), villaines, ideots, men that 


names. 
. 
Nen jane 


mentrie. 


Perſons at- 
taint. 


Infants. 


have the lethargy, doting old perſons that want diſeretion, drunken 
men, and men that are forced to “ it by threatning, impriſonment 
or the like, alſo ſuch as are born blind, deaf and dumb, but a man 
that becomes ſo accidentally may be received and ought not to be 
reſuſed. Alſo perſons attainted of felony or treaſon ought not to 
be received to levy a fine, but ſuch perſons being admitted to levy 
a fine, the fine will be good againſt all perſons but the King and the 
Lord of whom their lands whereot the fine is levied, are held for 
their times (4): but perſons waived or outlawed in perfonal acti- 
ons only ought not to be reſuſed. *Alſo infants ought not to be 
received to levy a fine, and yet if an infant be admitted to levy a 


fine, and he do not avoid by writ of error during his minority (as 


he may if it be not a fine Sur grant & render in tail, or for lite), 


f Sec 2 4. Fitz. 


Fines 120. 

See inGrant 
infra chap. 
12Numb. 4+ 


a 17E. 3.84. 
Cromp. Jur. 
37. 10 E. 4. 
13. 


= 


(1) Fines at the common law were frequent before the acceſſion of Will. the iſt. 2 Inft. 3811. Fin, 


Abr. Fine (A. 1, 2) 
(2) And the ſtat, of 18 Ed. 1. 


fine. 2 fl. 513. 
(3) This is true ſtrictly at law; but where a man conveyed lands by deecs, fines and recoveries, un- 
der value, and by an inquiſition was found to be a lunatic, the purchaſe was ſet afide, and the purchaſer 


oniy allowed 


the money he had actually paid. 2 Fern. 678. 


(4) Sce the caſe of Stevens v. Winning, 1 Will. Rep. pt. 2. p. 219. 


As to the origin and antiquity of fines—See the Effcy en Fines, chap. 1. 
ſays, that on theſe acounts ſuch ſolemnity is regqui:ed in paſſing 2 


the 


Cha 


b Perk 
19. 

Dyer: 
& per 
Bridgt 


Yell St 
in (11? 1 
f Fine: 


Wit: 
inorit 
nd ther 
nfant b 
nfant te 
nies bet 
omplet 
Vhat is 
verſing 
(2) T 
*eives it 
urther 

"erſon l. 
lau fully 
V. !thout 


2. 
of 
8 E. 


. 3. 
58. 


«Cv 


ok. 3.52. 


Chap. 2. Of a FINE. 


d perk. Sed. the fine will be good for ever againſt him and all others. PAndif _ 

19. he die during his nonage, before he hath avoided it, it feems his 

3 Jud heir can never avoid it, and yet upon this point the Judges of the 

1 — Common Pleas have been divided on a ſolemn argument, and of 
pinion in this Fu. Dod in 17 Fac, made a Quere (1). Alſo women that Women 
rrivate. have huſbands ought not to be admitted alone without their huſ- covert. 
bands to levy fines, and yet if ſuch a woman alone levy a fine of 

her own land the hath in tee ſimple, and her huſband do not avoid 

it (as he may if he will) by writ of error, entry or otherwiſe dur- 

ing her life, or after her death during his own liſe, if he be tenant * 


% Ad. pl. 5 3. 
Perk. Sect. 

o. 20, 

o. 7. 8. 


—— 


\ 13. 46 heirs for ever, except ſhe be an infant at the time of the fine le-  _ 
96 


tail or for life, the may avoid it during her minority, but if the 43. 
coverture continue until her full age, in that caſe ſhe cannot avoid 

it except her huſband join with her in it; but the huſband and 

wife ought to be reccived together to levy any fine of her land, | 
If ſuch perfons as are civiliy dead, as Friars, Monks, and the like, Corporati- 


WWeſt.Symb. 
be admitted to levy a fine, the fine is void. But ſuch civil bodies “us. 


part. 2 Se, 


— Plow.5 38. 


as have abſolute eſtate in their poſſeſſions, as Mayor and Common- 
alty, Dean and Chapter, Colleges, ard other ſocieties corporate, 
may levy fines of the lands they hold in common, even by the 


alen Cole 


te” Common Law, and ſuch fines are good; but eccleſiaſtical perſons, 
©, CAIC, 


as Biſhops, Deans, Matters of Hoſpitals, Parſons, Vicars, Pre- 
bends, and ſuch like, are by divers ſtatutes reſtrained to Jevy fines 
of their ſpiritual inheri'ances (2). | 
Any perfon that hath capacity to take by grant, or may be a 
1 grantee by deed, may take by fine and by a conuſee therein, as any 
I = of perſon male or female, of full age or under age, whether it be a 
4 © Feme Covert, mad peiſon, lunatick, ideot, any perſon in pitſon, 
or beyond the ſea, alſo any perſon attainted of felony or treaton, 
or ou:lawed in any perſonal action, a baſtard, clerk convict, or 
alien, may be conuſee in a fine, and a fine levied to ſuch perſons 
is good. AAlſo corporations ſpiritual and temporal may be conu- | 
* ſees in fines, and fines ® levied to them are good; but before the# P. 8. 
engroſſing of ſuch fines there goeth always a writ to the Juſtices 
of the Common Pleas, Quad permitlant finem illum lewari, But 
tuch perſons as are civilly dead, as Friars, Monks, and the like, 
cannot be conuſees in a fine, and therefore a fine levied to ſuch 
perſons is void. 
Well Semh, The names of cogniſors and cogniſees in fines muft be cer- 
in 1 Tract tainly ſet down, and they muſt for the moſt part be deictibed by 
ines. their right names of baptiſm and ſurname, whether they be King, 


a 3 H. 6. 42. 
F 1 E. 3. 9. 


) The Law makes a diſtinction with reipe& to an infant, between matters ef record, and matters in 
* the latter he may avoid either before or after he comes of full age, but, /e firmer only during his 
nority; becauſe matters of record, as fines, Cc. are judicial ads and taken by a Court, or a Judge, 
od therefore the nonage of the party to avoid the ſame ſhall be tried by inſpectien f the perſon of the 
nfant by the Fudge, which canngt be done after his {ul} age; but if on a writ of error, biought by the 
nfant to reverſe the fine for his nonage, proof thereof is made before he comes of age, and he afterwards 
nes before the fine is reverſed, his heir may reverſe it, or if he comes of full age before the reverſal is 
omplete, it may be reverſed after his full age, Cs. Litt. 131. a, 380. b, Cre. Jac. 230. 2 Inſt. 48 3.— 
Vhat is to be tried by the Ccuit upon inſpection; fee Bac, Abr Trial, (D)—and for the manner of re- 
'erling a fine for the nonage of the conu'or by inſpection, 3 Bl C:mm. 332.—Eſfſay on Fines 78. 


-e1Ves It, but if the fine is levied, it is good and ſhall never be reverſed. Denſb. R. on fines, 13. Sce 
urther who may levy fines, Lin. Abr. Fine, (D. 10.) Brown 14. Bac. Abr. Fines, (C.) If any 
erſon levies # fine is the name of any other perſon whe. i» got #H5ry hs copſen ing thereto, and ſhall be 
lau fully convicted thereof, fuck perſon ſo leryiug the fine ſhall by Stat. 21 Fac. 1. c. 26. tuffer death 
without benen of clergy, ; | 


Princes, 


(2) The Quren may levy fincs : an Alien who hath purchaſed land cannot levy a fine it the Court per- 


2 


by the courteſy, this is now a good fine and will bind her and her pF 42 8 Goon, 


vied, and her huſband happen to die during her minority, for 22 Co. ol: t#: 146 & 
then in that caſe, if it be not a fine Sur Grant & Render to her in 225-7 va 
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8 Of a FINE. Chap. 2. 

Princes, Dukes, Marquiſſes, Earls, Viſcounts, Barons, Lords, or 

Knights, which be names of dignity, but ſome of theſe are ſome- 

times deſcribed without their ſurname, as Georg Comes Salop. 

Johannes Dux Lancaſtr. or whether they be Eſquires or Gentle- 

men, which be names of worſhip and honour. But theſe additi- 

ons of names of dignity and honour given to ſuch perſons or any 

others, as Biſhops and the like, are uſed. in fines rather of __— 

than of neceſſity, for they ate not needful in fines. But in caſe 

where there be two of one name it is ſafe to make ſome ad- 

dition by way of diſtinction, as ſenior and junior and the like. | 
If a woman, living her firſt huſband, take a ſecond huſband, and ) H. 4. 22. 

with him and.by his name acknowledge a fine, it ſeems this is void 

becauſe of this miſtake ; but if a woman with her right huſband, 

by a wrong Chriſtian name, levy a fine ſhe is concluded by it, and. 

cannot avoid it during her liſe. And yet if a fine be levied to a erAſl.pl.11, 

man and his wife by a wrong name, as to A. and Sibill his wife, 

when her name is {/abell, this is holden to be void. f But if a fine f F. N. B. 

be levied by,a woman by the name of Margery when her name 1s Tae. B 

ect Margaret, or by the name of Agnes, when her name is Anne, it ay "FB 

of the per- is this Bne is 4 fi ect. 344. 

ſons beſore Keis this hne 15 a g00 IC. - 

whom it is The perſons or Judges before whom a fine is to be levied are of 1 

acknow- two forts, for ſome are Judges only at the time of the cogniſance, Ry 

ledged, and and certificate thereof, and others are Judges to whom the cogni- 

m_ EY ſance is to be certified, and before whom it is to be recorded. 

3 Ie firſt tort are ſuch as have power to take ſuch cogniſance, either 

whom and ex cio, and by virtue of their offices; or by ſome commiſſion 

where it is general or ſpecial granted unto them by the King out of Chancery; 

recorded. sas all or any two of the Juſtices of the Common Pleas may in © Stat. 15. 

And what \ 5 ; . 2. Stat. 

perſons may Open Court take knowledge of . fines and record them by virtue of q Carbi. 

take conu- their office (1). Or the Chief Juſtice of that Court may by the h pyer 244. 


2. In reſpec 


ſance of prerogative of his place take cognifance of fines in any place out Cromp. Jur. W 


fines or re- of the Court, and certify the ſame without any writ of Dedimus 


d ther ; 3 , 
whe poteſtatem (2): i and fo allo as it ſeems may two of the Juſtices 1 Stat. 15. 


and how, Of that Court with the conſent of the reſt: or one of them with a EF: B. Broo. o 


and the duty Knight (but this is not uſual at this day.) * Alſo Juſtices of aſſiſe, Fines a0. 


ſonetherein. ſances of fines without any ſpecial Dedimus poteſtatem, but at this 120. 
* P.9. day they do not uſe to certify them without a“ ſpecial writ of De- 
dimus poteflatem. And fines have been levied before Juſtices errants. 


Dedimus Alſo cogniſances of fines are taken by a ſpecial writ iſſuing out 8 | 
p*irſtatem, of the Chancery called a Dedimus poteſkatem, whereby commiſſion 4 „ 


* is given in divers caſes to a private man for the ſpeeding of ſome 146. F. G. 
act appertaining to a judge upon a ſurmiſe that the parties that 
are to do the fame are not able to travel, and by this writ upon 
ſuch a ſurmiſe, power may be given to any Serjeant at law alone, 
or to any Knight and Gentleman together, to take the conuſance of 1 Curia 39. 
ſuch perſons, and they way by virtue thereof take the ſame ! either & 40 £1.17. 


of all or ſome of the parties; ” and that, as it ſeems, in any Dyer 220. 2 
place accordingly (3): ® But a Juſtice, or other perſon being cog- * H. 6. 21 


„ 


(1) By the ſtat. 18. Fd. I. de modo le van di fines, which directs fines to be levied in the Common Pleas, 93 
except in a Court of antient Demeſne. Hunt v. Br:wne, 1 Salk, 340. 
(2) But the Chief Juſtice of England cannot, nor any other of the Juſtices, except the Chief Juſtice 


and not c{ſerwhere. 2 I. 515. 


of the Common Pleas, who hath this ſpecial authority by cuſtom, and not by any ſtatute. 9 Co. Read. 
(3) For the origin of the writ of De. po. Sce 2 Inf. c 12. 


great abuſes are ſaid to happen in taking of fines Bac, Abr, Fines, (D.) 


X > k Dyer 22 A 
of ſuch per- by the general words of their patents, may take and certify cogni- Bros: Fines. 5 


N for its nature and operation. Vin. Abr. 3 
Fine, (V. b.)——by the preſent practice it is ſufacient if one of the Cotnmiſſionets be a Knight, or tho' 
oe:ther of them be a Krnipht, if one of the Judges gives his Allecatur to the caption, by which means 


niſee | 


Chap. 2. Fa FINE. | 

| niſee in a fine, may not take the cogniſance thereof himſelf, And 
all theſe that have power to take the conuſances of fines are to 
take great heed of whom they do take the ſame, and whom they 

o34H.6. do admit to make ſuch conuſances before them, And therefore 

19 broo they are to ſee that they know the parties that are to be cogniſors, 


hag Tue: that they ſuffer not one man to make a conuſance in another 
32.92. man's name, and that they do not take any conuſance from any 


perſon prohibited by law, for miſdemeanors by ſuch perſons herein 
P 42 E. 3.7. are puniſhable in the Star-Chamber (1). P And if there be any 
3 H. 6. 4. woman that hath à huſband that doth join with her huſband in the 
61% Dod. conuſance, the Judges or Commiſſioners muſt take care they do 
and St. 185. examine her whether ſhe be willing, and do part with her right 
Cromp. Jur. in the land willingly, or by compulſion of her huſband, for albeit 
55. ſhe be made to do it by compulſion of her huſband, yet hath ſhe 
q Stat. 23. no way to relieve her ſelf when it is done. 4 And after the Com- 
El. cap. 3. miſſioners have taken the ſame cogniſances by Dedi mus pote ſtatem, 
Dyer 320. they are to certify the ſame truly, and the day and year when it 
r Dyer 220. was taken, rand not another time (for this may be a miſdemeanor 
Cromp. Jur. puniſhable in the Star-Chamber) and to return the commiſſion in- 
425 to the Court of Common Pleas under their hands and ſeals within 
a year after the taking of the ſame conuſance, at the fartheſt (2). 
5 Regiſt. or, 5 And if they refuſe to return or certify it, the party grieved may 
63 F. N. B. by a writ called Cognitionibus admittendis or a Certiorari compel 
14% b. that Commillioner that hath it in his cuſtody, or his executor or 
t Dyer 246. adminiſtrator if he be dead, to certify it. © Butif any of the cog- 
ä niſors happen to die before it be certified, then it cannot be certi- 
3 > fied at all, for it cannot now be made a good fine. "And fo alſo 
vs (as ome hold) if the King die. *But if the King's ſilver be en- 
* Dyer 220. tered in paper or upon the back of the writ of covenant, as the Cognitioni- 
Stat, 18. uſe is, and the party die after this, in this caſe the fine may go bus admit- 
Fe 2 " 8. on, and will be a good fine notwithſtanding the death of the tendis, quid. 
FNöVVù 
And judges for the pe, of fines be the Juſtices of the 
Common Pleas only, and therefore all cogniſances of fines muſt be 
certified thither, for in that court only, and not in any other of 
the Courts * of Record at Weſtminſter, or in other inferior « P. 10. 
x 50, AT-pl. Courts, or ancient demeſne, are fines to be levied. * But by ſpe- 
a . r, Clal grant a fine may be levied in a ba e Court. And by certain 
6. chap. 28. acts of Parliament fines may be and are levied in the county pa- 
37 H. 8. c. latine of Cheſter, county palatine of Lancaſter, and county pa- 
19.5 Eliz. latine of Durham, of lands lying within thoſe places (3). And 


te! + if any perſons do take conuſance of fines other than ſuch as be- 
fore that have power, or any other perſons or Judges ſhall record 
fines, Gr they mall be levied in any other court or place than as 
Stat. 32. ll. before, ſuch fines are void (4). 


g. c. Welt, A fine may be levied of all things whereof a Præcipe quod reddat 3. In reſ- 
Symb.in his lieth, and of all things which are inheritable and in eſſe at the pet of the 
'1:at of time of the fine levied, whether the thing be eccleſiaſtical and fhingwhere- 


_ (1) The court ordeied the commiſſioners who took the conulance of a fine from an infant feme tenant 
in tal, with her huſband, to be proſecuted by information, and the fine to be vacated, guoad the feme 
only. J Hutchinjon's caſe, 3 Lev. 36. See allo Serjeant Buckley's caſe to the ſame effect in Skin- 
ner, . 2 3. 
| (2) For the Rules made by the court of C. B. touching the certificate by the commiſſioners, and of the 
oath to be made ot the ackuowledgraent of the fine. See Wilj. 81 to go. Barnes's Neres, tit. Fine, 
and the A on Fines, <6. 
(3) in .b. City of Che/ter by 43 Flix. c. 15 ;—in the county palatine of Cheſter by 2d. & zd. Ed. vi. 
* ct Lancaſter by 37 H. 6. c. ig Hof Durham by 5th Elis. c. 27 and in the courts of the great 
cen. in #r ales by 34 an 35 H. 8. c. 26. §. 40. : 


(4) Lord C:xe in his eighth reading on fines {ays, fine levied in King's Bench is not void, but veidable 
JY Writ of error, 
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Of a FIN E. ; Chap. 2. 


of the fine is made temporal, or temporal (1). As of an honour, manor, Fines, Sect. 
levicd, and jſſand, barony, caſtle, meſſuage, cottage, mill, toft, curtilage, 28. 50. ice 
or what ne dove-houſe, garden, orchard, land, mead { od, un ns 
things a ne garden, orchard, land, meadow, paſture, wood, un- of gde: in 
may be levi- derwood, chapel, river, chauntry, corrody, office, tiſhing, war- fra'. 
ed or not, ren, fair, rectory, mines, a view of frankpledge, waife, eſtray, 
and by what felon's goods, deodands, hoſpital, furzes, heath, moor, rent, com- 
names. mon, advowſon, hundred, way, ferry, franchiſe, ſcigniory, re- 
verſion, toll, tallage, pickage, pontage, aquitail, fervices, portion 
of tithes, oblations, or the like (2). And therefore fines de honore 
de F. or de manerr de F. or de caſtro, or de caſtello de S. cum per- 
ti nen are good. So fines de uno meſuagio uno cotagio, uno molen- 
di no, without aquatico or granatico annexed, ate gocd So fines | 
de uno tofto, uno curtilag. uno celumbario, uno gardine, uno poma- 
rin, decem acris terræ, decem acris prati, decem acris paſturæ, 
decem acris beſet, decem acris ſubboſei, de balliva five officio bail- 
livar' de D. de cuſtod. five officio cuſtod. de B. de cuſtod. parci & 
farreſte de D. officio ſeneſcalcia de S. cum periinen', decem acris 
bruere, decem acris moræ, decem acris juncarie, decem acris mu- 
riſci, decem acris alneti, decem acris ruſcarie, are good. Alto 
fines may be de wiſ. fran' pleg. libertate & francheſiis, in D. war- 
dis. maritapiis, eſchaet calall. felonum, wawiat exirabur. de cat- 
tall. fugitivorum, utlagat. altinct. de ferreis. mercat. aurecco maris, 
or, de rectoria eccleſiaæ parochialis de M. or, de decimis granorum, 
garbarum & fæni eidem rectoriæ ſpetan' c. or, cum omnibus 
decimis granorum, garbarum & fæni eidem rectoriæ ſpectan', or, 
de decimis garbarum, ad ecclefiam de M. qualitercunque ſpectan', 
or, de omnibus & omnimnd” oblationibus, decimis granarum, gar- 
barum, fœni, lane, lini, canabas, porceliarum, aucarum, agell. 
or, c. & aliis emolumentis quibuſcung 3 ſpectan' creſcent” five. 
exiſlen” cum pertinen” in D. alto fines may be de cilio ſalium plum- 
barum, aque ſalce, puteo, or, de theolonio, ſtallapis, picagio, 
pontag io, infra burg'im de D. or, de quocam corrodio unius penis, 
unius lagene cervifie pro omnibus hominibus in D. or, de chimi- 
no, de piſcaria, or de libera warrenna, or de frankfold, de fran- 
cheſia, or, de nundinis de D. ſingulis annis ad feſta de M. ibidem 
tenend * mercat” de D. quiet. five libero paſſagio ultra aquam de 
D. or, de communia, or de paſtura pro omnibus ani malibus, or pro 
omnibus averiis, or de paſtura pro decem ovibus, or pro decem bo- 
wibus, equis, Vaccis, prvcis, ſpadonibus, c. or de communia 
pefture quod predia M. B. habet & havere ſolelut pro omnibus 
averiis ſuis in centum acis terræ ipfius I. A. in D. or de adeo- 
catione eccleſiæ de D. or de a *oocatione tertie partis eccleftr, fc, 
or de retoria de D a lvocut. præcentat. donot. libera diſpoſitiane, 


— 


(1) Or whereof a Precipe guzd faciat, doth lie, as the writ of cuſtoms and ſervices; or a recipe 51rd 
permitiat, as to have a common way, &c. or a recipe guod teneat, as the writ oi covena.it to levy a 
five, and the like, 2 I/. 8 13. 

(2) To theſe may be added Shares in the new river water, whereof fines are levied by the deſcrip- 
tion of ſo much land covered with water, and when a fine and recovery of thele ſhares are n: ceſiary, in 
regard the new river runs through the teveral counties of Hertford Middleſex, and Lenden, there muſt 


be three ſeveral fines and recoveries. 2 Pr. Vm. 128. When money is agreed to be laid out in lands 
te be ſettled in tail, a fine cannot be levied of the money, but a decree of a Court of Equity can bind it ar 
wuch as a fine alone cculd have bound the land if it had been bought and ſettled, i Pr. IV ms. 159 —but 
where the eltate tail is of ſuch a nature as would require a recovery, and the remainder-man has but a 
chance for the eſtate, as the tenant in tail may happen to die before the recovery ſuffered, or in a vaca- 
tion when a recovery cannot be ſuffered, a court of Fquity, whole buſineſs it is to aid the intent of 2 
parity, will not, in violation of fuch intent, decree the payment of the money to the tenant in tail, but 
decree it to be laid out in a purchale of land to be ſettled according to the direction of the party, in cn. 
der that the chance of the remainder-man may be preſerved i Pr. ms. 471, 485. This doctrine 
was fully diſcuſſed, and all the caſes relatiry to it, in the caſe of Pultney and the Earl of Darlington, 
heard before Ind Chancellor Bathur/?, and reheard before Lord Chancellor Thur loc in Michaelmas 
Term 4778. Ses carther of what things a fine may be levied Fin, Abr. Fine, [B. a.) 
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Of a FINE, 


E jure patronatus eccleſiæ de D. or de patronagio cum advocatione 
wvicaria eccleſie de D. & capell. eidem rectoriæ annex, or de tertia 
parte advocationis eccleſiæ, Fc. or de medietat' advocat eccleſiæ, 
or de advocatione medietatis eccleſiæ, or de medietate, or de tertia 


parte meſſuagii, decem acris terræ, or the like, and theſe fines are 


21 E. 3. 44 
18 E. 4. 11. 
Weſt. Symb. 
Ibid. 


wE. 4% 


26 Afi. p. 
84. 2 K. 
36. 1 E. 3. 
4. 27 H. 6. 
15 


Weſt ubi 
ſupra. 


Plow. 169. 
171. 


good. Alſo a fine may be de homagio, or de feod militis, or de 
uno feed" milit” in D. or de ſervitio unius paris calcarium deaura- 
torum, or de ſeryitio inveniendi hominem equitem or peditem ad 
eundum wel ad equitandum with the cogniſce in exercitu Walliæ, 
tec. or de minera plumbi & cujuſcunque generis metalli, or de pro- 
ficuis nfficit, or de proficuo molendini, or de gurgite, or curſu aque 
current”. à loco voc H. infra & per terr' vc NK. ad molend. wo- 
cat. B. or de awera five weda in D. And fines of all theſe and 
ſuch like things are good, but a fine that is levied of a thing not 
certain, as de tenemento or de hereditamento, or the like, is void 
(1). | | 

* fine may be of a rent- charge which had no being before, (2) 
or of a chief rent or other rent which had a being before, but 
not of annuity, and a rent will paſs by the number of the things 
to be tendered, as de decem librat. p Gas marcat. ſex denar' or 
g9uingue ſolid" or uno obolario. As precipe A. quad reddat B. con. 
c. de 4 librat' reddit. & red. dimid unius libre piperis, ac 
reddit. unius paris chirotbecarum, ſagittæ barbate unius par” 
calceorum, unius vomeris, 1 lib. cere, 1 lib. piperis, 1 lib. cumint, 
1 clavi gariophylli, i roſe rubrg, i acus & fili, quarterii fru- 
menti, unius quarterii bordei, 2 bracei caponum, 40 gallorum 20 
gallinarium, mille ovorum et aucarum, An honor may paſs by 
the name of a manor, or by its own proper name, as de honore 
de Tickbill, or de manerio de Tickhill: ſo other things may moſt of 
them paſs by their own proper names, as de caſiro vicecomitatus de 


S. inſula de D. hundred. de D. burgo de D. n 7 
A manor may pals by its proper name without naming of the af 2 


town or place, towns or places wherein it doth lie, as de nanerio 


de D. cum pertinen'. 

Other things may paſs in fines by the ſame names they are grant- 
ed in deeds, as de ſcit. ambit' et precinc nuper monaſterii de D. 
Scit. manerii de D. grangia de N. parco de D. præbend de D. 

A caſtle or hundred may be parcel of a manor and paſs by the 
name of the inanor whereof they be parcel, and one manor may be 
parcel of another manor, and paſs by the name of that manor, 


or * a caſtle may paſs by its own proper name, as de caſtello de $.* P. 12. 


cum pertin' ſo alſo may a hundred pafs by its own name, as de 
bundyed de S. PET 

A view of frank-pledge and ſuch like thing may alſo paſs by 
their own names, as de wiſ. frank” pleg' bonorum et cattallorum, 
waiviorum, felon' fugiti orum, utlagat. in exigend” poſitorum, felon' 
de ſe, deodand. theſaur' invent” ac extrahur” cum pertinen' in M. 

By the name of a meſſuage may paſs a houſe, a curtilage, a 
garden, an orchard, a dove-houſe, a ſhop, a mill as parcel of 
the ſame. The like of a cottage, a toft, a chamber, a cellar, &c. 


(1) Or at leaſt voidable by writ of error, for the uncertainty of the words; the proper words to ex- 
prels a 7enement in a fine, being mcſſuagium, and therefore a fine levied de uno meſſuagto, will be good, 


Brown 23. 


(2) Accordingly Werd's Infl. 242, —fed cinir. Denſb. R. on fines 14. 
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Of a FINE. Chap. 2. 
Yet theſe may paſs by their own ſingle names alſo, as de uno 
meſſuagio, uno curtilagio, Ofc. | 

A chappel or an hoſpital muſt be demanded in a fine, and may 13 Af. pl. 2. 
paſs by the name of a meſſuage. | | 

A reverhon of land may paſs by the name of a reverſion, or by 43E. 3. B. i. 
the name of the land it ſelf, 5 
A foldage may paſs by the name of De libertate unius faldagii Weſt. ubi 
et curſu ovium cum pertinen” in F. or de libero faldagio ovium ſupra. 
cum pertinen' in F. or de libera falda. 

Land, meadow, or paſture, wood and the like, may paſs by a 16 Aſſ. 9. 
certain number of acres (1), or by the certain meaſure of the ſu- 
perficial quantity thereof, as de hida, carucata, bovata, wirgata, 
ac ra, roda, furlingo terre: houſe-boot, hay-boot, and plow=boot 
may paſs by the name of eſtovers, as de rationabili efteverio in Weſt Symb, 
boſcis, viz. in decem acris boſci ipſius A in D. And a fiſhing may ubi ſupra. 
paſs by the name of ſeparali piſcar* in aqua de S. 

And high-wood and underwood may paſs by the name of wood, 
as de 20 acris boſci, Cc. | | 

Parſonages, rectories, advowſons, vicarages, or tithes impropri- Weſt Symb. 
ate paſs not by the names de advocatone eccleſiæ but de redoria Abi ſupra. 
eccleſiz de S. cum pertinen', But when the fine is but of a pre- 

entation to a church only, it muſt be de adwvocatione eccleſiæ 4. F. 
and not cum pertinen, and of all vicarages endowed the writ 
mult be de advucatione vicarie ecclefig de S. and not cum pertinen 
and where no vicarage is endowed, it muſt paſs under theſe words, 
de adwocalione eccleſic de S. Ec. 

If pait of an entire thing paſs, it muſt paſs by theſe words, de 
medietate, tertia parte, quarta parte, Ec. as the caſe is, as de 


., KT duabus partibus in tres partes dividend, 8. acr. terre, or de medi- 
: 1 S A 5 414 ö | 
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etate omnium decimarum, granorum et fæni de ter' vocat' le 
Blacklands cum periinen. in H. But if an entire thing as a manor 
or meſſuage be ha ted, as il the mano ivided. into two 


parts, (if the diviſion be to made that the manor of that part be 4 
not extinct) and a tine be to be levied of a part of it, it mu k paſs 


by the name of the whole, as de maner in de F. So if a meſſuage 


and 23 acres be parted, the part divided thal} paſs by the name of 
one meſſuage and ten acres of * land, and not by the name de? 
medietate unius meſſuagit & wiginti acr' ter', And if things be 


otherwiſe named than as before, ſometimes the fine will thereby 1 
loſe its force in all, and ſometimes in part: But it a thing be twice Co. 
named in a writ of covenant, as a manor, and a hundred parcel 9. 1 
of the fame, this will not hurt the fine. : | | 

The things that do paſs by the fine muſt he named to lie in Bro Fine; 
the ſhire, town, pariſh, or hamlet, where it doth lie, for a fine 44. 9 
is good, albeit it name the lands to lie in the hamlet, or in a town 9: 4 9: 
decayed ; but it is good to name the town wherein the hamlet 1s, 
and that with addition for diſtinction if there be divers towns of 
the ſame name in that county. And if a manor extend into di- 
vers towns, as into A. B. and C. it is good to expreſs ail or none, "ol 
as de Manerio de S. in A. B. and C. For if any of the rowns be (1 
omitted, none of the manor in that town will paſs, but it the fine (2 
be of the manor of S. cum pertinen' and ſay not where it lieth, this 8 fru 
fine will carry the whole manor. And if there be divers manors 1 
of one name as South F. and Worth S. or the like, it is ſafe to 3 
ſet down in the wiit for he fine which manor is intended to be Hard 
paſſed, howloever the fine may be good of the manor intended to . (4) 

101 01 


be paſſed without the diſtinction (2). Es 


% 


(1) Where a fine is levied of o many acres of land, the acres are to be conſidered as cuſtomary 
acres, and not acres according to the Statute. Faddey v. Newten, 8 Med. 276. © . a | 


J See further by what nanice end deſcriptions things will paſs in fines, Vin. Abr, Fine (C. a.) 
Eſay on Fine, 91. 


Chap. 2. Fa FINE. 13 
H. 6. 30. The order of placing things in fines is, Firſt, to ſet down the | 
Plow. 163. moſt worthy things 4 Ah things leſs worthy, as a manor before 
Regiſt, 2. , meſſuage, a caſtle before a manor, a houſe before land, arable 

land before meadow, meadow before paſture, &c. Secondly, to 

ſet down things general before things ſpecial ; as land being the 

Genus of Meadow, paſture, wood, &c. before them; wood being 

the Genus to wood-grounds, as alnetum, ſalicetum, before them. 

Thirdly, to ſet down entire things before parts of things, as de ma- 

nerio de S. & medietate manerii de B. Fourthly, to ſet down 

particular things after this manner ;— | 


ſuagium, tum, lendinum, umbare, dinum, ra, tum, tura, cus, ra 
Me, Tof, Mo, Col, Gar, Ter, Pra, Paſ, Beſ, Brue, Mora, 
ria, cus, tum, caria, ditus; OY > 


| Junca, Marif, Alne, Ruf, Red, Sectare, priora C1)” 


And yet if this order he not obſerved, but the things be other- 
wiſe placed in the writ, if it be ſuffered to paſs, the fine will be 
ood enough. a . | | 
Siat.27.E.1. If either the cogniior or cogniſee, at the time of the fine levied, 4. In re ſpect 
i 3. be ſeiſed of any eſtate of freehold in fee ſimple, fee tail, or for of the eſtate 
3%. 30 K. 3. life, in poſſeſſion, reverſion, or_remainder, whether the ame be ain. 
39 K. 3. e. : | 2 thereunto. 

16. 17 E. 3. by right or wrong, the fine will be a good fine in this reſpec (2). 
62.24E.3. And therefore if one that is ſeiſed of land in fee ſimple, or fee 
os tail, general or ſpecial, levy a fine of this land to a ſtranger, this 

is a good fine. So if a ſtranger levy a fine to him of this land, 

this is a good fine. So allo a fine, levied by, or to, a tenant for 

life of the land he doth ſo * hold, is good in this reſpect: but he * Page 14. 

muſt take heed of a forfeiture in this caſe; for if tenant for life Forfeiture. 

levy a fine ſur cegniſance de droit come ceo, Ec, to a ſtranger, or 

levy a fine ſur grant & releaſe to a ſtranger, to hold to the cogniſee 

for a longer time than for the life of the tenant for life, r 

in this caſe the fine be a good fine, yet this is a forfeiture of 

the eſtate of the tenant for life, whereof he in reverſion or re- 

mainder may take preſent advantage (3). And yet if ſuch atenant 

for life levy a fine ſur grant & releaſe, to hold to the cogniſee ſor 

the life of the tenant for life; or grant his eſtate by ſuch a fine to + 

him in reverſion or remainder; or by fine grant a rent out of the 
H. 7. 22. land for longer time than for his own life; in theſe caſes the fine is 
Co. 2.56. good, and there is no forfeiture of the eſtate of the tenant for 
9: 16 life. So likewiſe if a fine be levied to a tenant for liſe by a ſtran- 

ger, who doth thereby acknowledge all his right to be in the tenant 

for liſe, and releaſe and quit claim to him and his heirs, and go no 

further, this is a good fine, and no forfeiture of the eſtate of the 

tenant for life; for his eſtate is not changed thereby, and it may 

enure to him in reverſion ;' but if the ſtranger ſay further in the 

fine come ceo que il ad de ſon done, this is a forfeiture (4). 


(!) Theſe two Monkiſh rhyming verſes appear to be intended to aſſiſt the memory. 

(2) See accordingly 3 Co. 90. —A fine be ceftui que truſ/, upon a conſideration, will bar and transfer 
s truſt eftate as effectually as it will a legal eſtate, 1 Chan. Ca. 49.—and it is ſaid that ſuch a fine with 
proclamations, and five years nonclaim, will bar the remainder of a truſt eſtate, 1 Fern. 226. 

(3) But he is not bound to do fo, and therefore the law gives him five years after the death of the 
tenant for life, becauſe he has no reaſon to look until the natural determination of the eſtate, per Ld. 
Har dwicke, 2 Veſ. 482.—See allo Whaley and Tankard, 2 Lev. 82. | : 

(4) So asto intitle a remainder-man to enter, it the tenant for life accepts the fine; and yet it does 
not düſplace or deveſt the remainder or reverſion.—Sce Fearne's learned and uieful Ea; on Contingent 


Kemainders, 3d edit, 247. & 274. B 
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But if neither the cogniſor nor cogniſee be ſeiſed of any eſtate Co 5. 123. 
of ſreehold in poſſeſſion or reverſion, of the lands whereof the fine 5 88. 90. 
is levied, at the time of the levying of the ſame, but have only a m/s "Ha 
leaſe for years, or not ſo much, the fine is void and of no force 7. 9. < H. 


as to any ſtranger, howſoever it may be good between the parties 7. 41. 3 H. 


diſſeiſee, or one that hath right only to a remainder or reverſion, © + 
levy a fine to a ſtranger that hath . — in the land, this fine is 
void, or at leaſt voidable as to ard by any ſtranger thereunto ; 
and he that hath cauſe may ſhew that the freehold eſtate and ſeiſin 
of the land was in another before and at the time of the fine le- 
vied ; and that Partes finis nihil habuerunt tempore lewvationis 
finis ; and by this avoid it. And yet a vouchee after he hath en- 
tered into the warranty may levy a fine unto the demandant, but 
not to a ſtranger. And a Gifſeifor way levy a fine to a ſtranger 
that hath nothing in the land, and this is a good fine ; for he hath (Lev. 128.) 
the fee ſimple by wrong in him. Alſo the iſſue in tail may be 
barred by way of eſtoppel, by a fine levied by anceſtor being te- 
nant in tail; albeit neither conuſor nor conuſee have any eſtate of 
freehold in the land (2). A joint-tenant, tenant in common, or a 26H. 8. g, 
coparcener. may levy a fine of his part to a ſtranger, and this will Dyer 334. 
be a good fine (3). And fo alſo, as it ſeems, may one coparce- 59. 
ner, or tenant in common, to another. f low. 375- 
One ſingle member of a corporation aggregate of many cannot E 4. 13. 
levy a fine of the lands of the corporation ; as a mayor, or the 11 Ed. 4. 68, 
maſter of a college, cannot levy a fine without the commonality, or 
his fellows, &c. But ſuch perſons may levy fines of the lands they 
are ſolely ſeiſed of in their own right, as other men may do. 
* P. 15. Such as have eſtates of freehold in eccleſiaſtical lands in the Co. 11. 78. 
right of their churches, hcuſes, &c. as Biſhops, Deans and Chap- 
ters, Prebendaries, Perſons and the like, may not levy a fine of 
ſuch lands ; for if they do, it will not bind the ſucceſſor. 
He that hath an eſtate of fee ſimple in lands in the right of his Stat. 32. H. 
wife, ought not to levy a fine thereof without her; and if he do, 3 5 
ſhe and her heirs may avoid it after his death (4). Alſo he that Co. 6. 88. : 
hath an eſtate of lands given in tail by the King, or by the pro Broo. Fines 
viſion of the King, ought not to levy a fine of this land, for it is 121. Stat. 
void as againſt the iſſue in tail and the King. Alfo he that hath 3 5 8. 
an eſtate of lards that are prohibited to be. fold by act of Parlia- Ts "x 
ment, ought not to levy a fine of ſuch land Alſo the that hath 5. ch. 20. 
an eſtate of lands of her huſband, or of any of his anceſtors, aſ- 
ſured to her for her jointure, dower, or in tail; by the means of 
her huſband or any of his anceſtors, may not levy a fine of this 
land, for if ſhe grant a greater eſtate than for her own life, this 
worketh a preſent forfeiture (5). | 
« Inreſpet In the concords of fines ſome things are to be regarded in the 3 Sym. 
of the con- manner and form, and ſome things in the matter and ſubſtance. = Me 
cord and Pirſt, when a fine is levied to divers cogniſees, the right ſhall be Co. 4.305 
matters? limited to one of them (6). As if a fine be levied by A. to B. | 


(1) Accordingly 1ſt. Barr. gg. and ſee Co. Lit. 2 2. and Weale and Lower Peolex. 5 4. for the doc- 
trine of eſtoppel. | F2 

(2) For a fine may be levied of a right in future, or of a poſſibility, and will be ſufficient to bar the 
iſſue in tail, 10 Co. 50. a. : 

(3) And if there be two joint-tenants in fee, and one of them levies a fine of the whole, this will 
not amount to an ouſter of his companion, but it is a ſeverance of the jointure, though they continue 
to be in of the old uſe. —Eſſay en Fines 51.—6 Med. 48. 

(4 But if ſhe ſuffers five years to paſs after the death ot her huſband without entry or action, ſhe and 
her heirs are barred, Dyer 72. 6. 

(5) See further of what eſtate perſons may levy fines, Zin. Alr. Fine (D.) 

(6) For if a fige be levied to two perſons and their hend the court will-refuſe it, 1 Leon. Rep 62. F 

| an 
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Eſtoppel. by way of eſtoppel (1). And therefore if a leſſee for years, or a 6. 21. 27 E. 
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Of FE1NE | . 
and C. it ſhall ſay, Quod præ did“ A. recognoverit tenemenla præ - touching it; 
dia” eſſe jus ipſius B. ut ill' que iidem B. et C. habent &c. But aud 3 
the King's tenant may acknowledge the right to be in divers. Se- ee = 
condly, the eſtate ſhall be limited to his heirs only to whom the may be 
right is limited, and not to the heirs of all the cogniſees as thus, made by 
Dued predict A. cognoverit ten pred' Cc. eſſe jus ipſius B. ut ill' fine, ot not. 
que iidem B. & C. habent de done predict A. & ill remiſit & 
quiet” clam' de ſe & bæred ſuis præ fat“ B. et C. et hæred ipſius 
B. Cc. The releaſe and warranty mult be from the heirs of one 
of the cognifors, where there be more than one; for in a fine 
from divers the fee is ſuppoſed to be in one only, and therefore it 
muſt be thus; Que predit A B. cogn' Ec. & ilÞ remis Ec. 
de ſe & hered' ipſius A. &c. Et iidem A. et B conceſſerunt pro ſe 
et bered' ipfius A. quod ipſi war" tenementa c, contra ſe et 
haredes ipſius A. in perpetuum. But if the fine be of lands in 
gavel- kind contra (1). Fourthly the concord need not to rehearſe 
all the ſpecial names of the things contained in the writ, but it is 
ſufficient to ſay, Tenementa pra dida, as quid predit” A. recog- 
noverit tenementa pradida, &c. Fifthly, as a concord cannot be 
without an original writ, ſo it muſt purſue the original writ, and 
cannot be of any foreign thing, i. e. ſuch a thing as is not con- 
tained in the writ, except it be conſequent thereunto, as when 
the writ is of land, there may be in the concord of a rent out of 
this land ; but there may be more things in the Precipe than are 
named in the concord. A concord may be with an exception of 
45 ſome part; but this exception muſt always be of ſuch things 
3 whereof the writ will lie and are mentioned therein,“ muſt be * P. 16. 
= certainly named, and muſt ſucceed the things out of which they 
5 be excepted, as precipe A. B. guad teneat C. D. convenc c. de 


mm © manerio de D. cum pertinen in C. (except uno meſſuagio, duabus * 
2 acris terræ, et advocatione Feclefia de C. Cc.) Et eſi concordia, 
1 Oc. quod pred” A. cogn tene menta præ dict cum pertinen” (except 
H. preexcept). And in all theſe and ſuch like caſes, as before, 
8. where the concord is not formal, the judges ought not to receive 
wo 7 the fine not ſuffer it to paſs; but if they do, and the fine be fi- 
AY | niſhed, it cannot afterwards be avoided by writ or error, or other- 
t. | wiſe, for theſe faults (2). | 
ch. See in Weſt The concord ard agreement may be made of an eſtate in ſee 
EY | ph ſimple, fee tail, for life, or for years; it may be alſo of divers re- 
* | Me a" mainders, and that to them that are no parties but ſtrangers to 


D. Ee Perk ſect. . 
; 529. Broo, the fine. It may be alſo ſingle or double, with a render back 


Fines 108, again of ſome eftate in the ſame land, or ſome rent out of it; fo 

as a concord may have in it a reſervation of rent, a clauſe of diſ- 

5 b Bro. Fines treſs, or nomine penæ, and a warranty, b And therefore if A. 
s. levy a fire to B. ſur cogniſance de droit come ces fc. And P. by 

oro. 50%, 33. the ſame concord do grant and render the land back again to A. 


30 5 Pr OP for life without impeachment of waſte, the remainder to C. the 
8, 3 1. 56. wife of A. for her life, the remainder to A. and his heirs, this 

7 is a good concord; and by this deviſe a jointure may be and is Jointure 
— = oftentimes made to a woman. And if a man would have a leaſe Leaſe. 
doc- for life or years made of land by fine, the leſſee muſt ; the con- 
_ cord acknowledged the lands to be the right of the leſſor (who is 

4 ſeiſed of the land) as that, &c. And then'the leſſor muſt grant 
e ; (1) Accordingly a fine levied. by three, with warranty for the heirs of them all, admitted by the 

court; becaule the land was gavelkind, and the conuſors heirs by the cuſtom, Robin/cn on Gave lind 132. 

and 2) For various precedents of precipes and concords, ſee Br:wn 26.— Wilſ. 101, to 129.—— 474d. 


Ferm. Angl. 217 to 237.— and for the nature and autiquity ot concords, lee Med Firm Angl, Dii- 


tert. p. 13. 
and 
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and render the ſame land back again to the leſſce (the conuſor in 
the fine) for life, or for a certain number of. years, as the agree- 
ment is, reſerving a rent with clauſe of diſtreſs; and this is a good 
fine, and a common deviſe for this purpoſe. But if the leſſor be 
tenant in tail, it ſeems this fine will not bind the iſſue in tail (1). 
And yet if A. tenant in tail, and N. do by fine acknowledge the 
land to be the right of a ſtranger, as that, Cc. and then the 
ſtranger that 1s cogniſee, doth grant and render the land again to 
N. for life or years, with clauſe of diftreſs, &c. and then grant 
and render the reverſion to the tenant in tail, this is a good fine, 
and will bar the iſſue in tail alſo, and will likewiſe paſs the rent 
and the reverſion to the tenant in tail. Soif a ſtranger that hath 
nothing in the land levy a fine ſur cogniſance de droit come ces que 
il ad c. to him in remainder in tail depending upon an eftate for 
life, and the cogniſee by the ſame tine render to the cogniſor for 
ten years to begin at Michaelmas following and dieth, and all the 
proclamations are made after his death, and the tenant for life dieth 
after the time the leaſe is to begin; this is a good fine, and ſo a 
good leaſe to bat the iſſue in tail. 

If A. B. and C. levy a fine to D. and. D. render the land back Welt. Sym. 
again to 4. for life, the remainder to B. in tail, the remainder to = _ 
C. » in tail, and the remainder to a ſtranger in fee, this or any ſuch PO 
like concord as this, is good (2), And if A. and B. join in a fine | 
of a meſſuage to C. and D. and to the heirs of C. who do grant 
and render a Charge of zol. out of the land to A. for his lite, to 
begin after the death of B. to be paid at the feaſts of, &c. Proviſo 
ſemper quod pred conceſſio pred annualis reddit zol. non aligualit 
ſe extendat ad onerand' perſonas dit C. & D. ſed tantummodo ad 
enerand' did“ meſuag* tota vita ipſius A. then they grant and ren- 
der the meſſuage to 4, during the lite of H. the remainder to B. 
in tail, the remainder to the right heirs of B. this is a good fine. 

But in ſuch a fine /ur grant & render, theſe things muſt be heed- 

ed: 1. None may take the firſt eſtate by the concord, but the 1124 Ed. 
cogniſors or one of them. And therefore if 4. acknowledge a 3: 27. Bro. 
fine to B. and B. render and grant the land to A. habendum ſibi & Fines 108. 
E. uxori efus and the heirs of their bodies; or if the huſband le- | 
vy a fine of his wife's land, and the cogniſee grant and render the 

land to the huſband and wife, this is not a good concord. 2. The 2] Co. 2. in 
render of the rent muſt be to one of the parties to the fine, and not the Lord 
to a ſtranger. 3. A man cannot reſerve a leſs eſtate to himſelf Cromwel's 
than a fee; and therefore if A. acknowledge a nne to B. and B. ve wes 
render to A. in tail, the remainder to himſelf for life, this remain- ” , * 7ag 
der is yoid. So if A. by fine acknowledge lands to B. and B. grant 31.Dyer 6g. 
and render the land to the conuſor in tail, the remainder to B. in 33. 34. 
tail, the remainder to B. in fee, the limitation of this eſtate in 

tail to B. is void, and he can never have execution of it. So if 4. 
acknowledge the lands to B. and B. doth grant and render to A. 

for life. 4. The agreement muſt be poſſible and ſenſible, for if 4 Co. 6. 33. 
there be three conuſors in a fine, and the conuſee render to one of 

them for life or years a rent, and grant the reverſion to another 

of them for life or years rendering a rent, and grant the reverſion 


17. 


(1) Uoleſs executed in the life of the tenant in tail, ſee Chet. 8, and 27. : 
(2) The eſtate, made by the render, cannot be made to a ſtranger to the fine inthe firſt inſtance ; but 


if it de made to a party to the fine in the firſt igſtance, it may be afterwards limited to a ſtranger by way 
of remainder, 2 Inft. $14.—Hil!/. 64. 


4 Aſſ. 
Bro. 
ines 11 
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Chap. 2. 5 FINE. 
5144 Ed. in fee or in tail to the third, this is not a good concord. 5. There 
3- 22. 27 H. can be no condition or clauſe of re-entry for non-payment of rent 
8. 24. inſerted into the concord, and yet ſome hold a fine levied to one 
* Co. 3-5. in tail upon a condition, with a remainder over, is good. (*) And 
RE luper Lit. ſuch concords as theſe, of the laſt fort before, ought not to be re- 
_ 353 5 38. ceived, and if they be received, the fine in moſt caſes may be 
= avoided for theſe faults, but if a fine be received with a condition 
inſerted into the concord, this is a good fine, and not avoidable by 
writ of error, or otherwiſe, 

No fingle fine can be with a remainder over to any other perſon 
contained in it, but it muſt be to the conuſee and his heirs only. 
2. No rent can be reſerved upon a fine that is ſur conuſance de 
droit come ceo, fc. but upon a fine ſur grant & render, or ſur 
conceſit only, for if one levy a fine ſur conuſance, fc. rendring 
rent, this reſervation is void. 3. No ſingle or double fine ſhall be 

received with any covenants or other agreements than are before 
mentioned, “ but in all theſe caſes alſo when the fine is received * P. 18. 
and levied it ſeems it is good and unavoidable, and that only the 
remainder in the firſt cafe, the rent in the ſecond, and the cove- 

nants in the laſt, are void, and the fine good for the reſidue. 

A particular tenant, as for life, &c. cannot ſurrender his term 
to him in reverſion or remainder by fine, but he may grant and re- 
leaſe it to him by fine. 

One may grant his tenements which H. doth hold for life, and 
which after the death of H. ought to remain to him, to H. for 
life, rendering rent with clauſe of diftreſs, ſaving the reverſions 
| and a fine of this form is good. 
4E9. 3.11. The manors and tenements contained in the writ may be divid- 
5Ed. 3-12. 64, as if a fine be levied between A. and B. of two manors, and 
B. doth acknowledge all his right of the ſaid two manors to be the 
right of the faid A. as that which, &c. for which A. doth grant 
and render one manor to B. for life, with two parts of the other 
manor which N, holdeth in dower, to have the one manor and two 


8. 


4 Aſſ. Plo. 


1 Bro. 


ines 111. 


parts of the other manor to B. for life, the remainder after his 
death to 4. in tail, and that after the death of V. the third part ſhall 
remain to another. So if a fine be levied of the manor of G. with 
the appurtenances by A. unto C. which A. acknowledgeth the right 
in C. as that, & and C. granteth and rendereth the fame to A. in 
tail, the remainder of the fourth part of the manor towards the 
welt to the ſaid A. and her heirs, the remainder of another fourth 
part towards the eaſt to J. in fee, and fo of the other two fourth 
parts; or uncertainly by 3. third parts in remain der to A. B. and 
C. in remainder ſeverally; and theſe are good concords. 


If T. and E. his wife levy a fine to R. D. and 7 C. of divers 
manors and lands in .. B. and C. and in the fine there are divers 
grants and renders, and one grant and render is of the manors of 
A. and B. and the lands therein to T. and E. and the heirs of 7. 
and in another render 100 acres parcel of one of the ſame manors 
is granted to E. in tail, the remainder to the right heirs of a ſtran- 
ger, notwithſtanding this ſeeming repugnancy, the record and con- 
ſequently the whole fine is good. | 6. In reſpect 
The fine muſt be levied and ſueth forth in that manrer of the man- 
and order as before is ſet forth, for if it be not ſo, but that ner and or- 
there want an original writ, . or if there be one, it doth bear der af _—_ 
Teſte after the — Poteſiatem, or the like, it will be a de- 45 b 
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18 ? | Of a FINE. Chap. 2. 
tective fine and either ip/o facto void, or at leaſt voidable by writ of | 
error (1). 8 
If any one of the conuſors die before the conuſance be certified pyer 220. 
after it is acknowledged and taken, the fine cannot now be made a 254. Crom. 
good fine, and yet if the Commiſſioners ſhall certify this conutance Jur. 92. 
with an antedate, and ſo the fine be finiſhed, this may be a good Dyer 246. 
fine at the common law, but perhaps may be avoided by ſentence 
* P. 19. in * the Star chamber. Bur if the conuſance be certified and the 
King's Silver paid to the King before the death of the conuſor, the 
fine may be ingroſſed and finiſhed after his death well enough, and 
it will be a good fine (2). And if a feme ſole make a conuſance of 
a fine, and before it be certified and ingroſſed ſhe take a huſband, 
this will not let but the fine may be finiſned, and albeit it be re- 
corded and ſued out in her name as ſole, whereas in truth ſhe is 
covert and of another rame, yet is the fine a good fine, however in 
this caſe it is not amiſs to get a releaſe of errors from her huſband. 

Lands that are bought of divers perſons may paſs by one fine, Weſt. Sym, 
and then the writ of covenant muſt be brought by all the vendees ubi ſupra. 
againſt all the vendors, and they muſt every one of them warrant 
for himſelf and his heirs, and ſuch a fine is good (3). 

If land lye in divers ſhires, it may be contained in one concord, Dyer 227. 
and good enough, but there muſt be ſeveral writs of covenant in 15d. 4. 33. 
every county, elſe the fine will not be good. 

Covin. If a fine be levied of covin by a leſſee for years, or life, or a co- Co. 3. 78.8. 
pyholder, of purpoſe and with an intent to bar him in reverſion, 9: 18. 
or the Lord of his inheritance ; this is of no force, and therefore 
non-claim within five years will not hurt in this caſe: So that it Co. 3. 80. 
ſeems a fine or recovery may be covinous and avoidable for covin 16 H. 7. 5. 
as well as a deed, and therefore that a fine or recovery levied or fee infra in 
ſuffered of fraud to deceive purchaſors or creditors will be void as Peed. 

Uſu:y. to them as well as any other conveyance. So alſo a fine or recovery 
levicd or ſuffered in execution or purſuit of an ufurious contract 
may be void by the ſtatutes of utury, as well as a feoffment or other 
conveyance by deed. But a fine or recovery ſhall not be ſaid to be 

Dureſs. levied or ſuffered per duveſs, and ayoided for that cauſe. 

7. How the "The conuſance of a fine, and a grant and render therein ſhall be Co. s. 38. 


corcord©t 2 expounded and taken as a charter or other conveyance between See in ee. 


> thall © 
e ty party and party, becauſe it is a conveyance upon record, and not 


and taken, as a Writ or judgment upon record (4). And therefore if A. and B. 
by fine acknowledge the manors of S. T. and . to be the right of 
C. and C. doth render the manors of S, and T. to A. by one render, 
and after by another render limit 100 acres, parcel.of the manor 
of S to B. this ſhall be a good concord, and be expounded accord- 
ing to the intent of the parties, vis, That B. ſhall have the 100 
acres, and A. all the reſidue of the manor. 


- ———_— 


ition of 


(1) If there is no original writ ſued cut, the fine is not void, but voidable only by writ of error, Vi 
Abe. Fine (F. 2.)—Plwv. 394. oP 
(2) In the caſe of Watts v. Birkett, 1 Wilſ. Rep. pt. 2. p. 118. The conuſor died beſore the re- 
turn of the writ of covenant, and the fine was let aſide after it had been compleated, becauſe the polt- = 
five, or King's filver due at the return of the writ of covenant and net before, became due, and was 


paid after the death of the conuſor.—Sce allo Note i to Page 3. 


(3) Ard ſuch joint fines ſeem realonable, where the ſeveral purchaſes are of ſmall value, though they 1 
are c gratia, ſee Wilſ. 47. where an order of Lord Chancellor Hatten is inſerted, authorizing the Cur- 
ſtor (© ſtay the writ when there is more than one demandant and one detorciant, except coparceners. Wl 
but the Editor, upon inquiry at the Curſitor's office, hat: W 
been informed that two ſeparate purchaſes are now permitted to be comprized ia one tine, on an affidavt W 


j int tenants and tenants in common: 


that the value of them together does not exceed 200/. 


1 
(4) The hre and render is a conveyance at common law, Ard the render makes the conuſor a rev 3 
pu: chaſer 44 much as feoſtment and re- infeoffment at common law. Price v. Langer d, 1 Salk. 33% 4 


: Sheer, Rep. 92. 
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37. H. 6. 5. If a fine be levied to two men & heredibus, without the word Deed. 
[Sis] this is void for incertainty in a fine as it is in a deed, 

Co. ſuper. If a fine be levied come ceo que il ad de ſon done, hereby a fee- Recovery. 

Lit. 9, ſimple will paſs without any word of heirs. And ſo allo it is in 

Prey = cale of a common recovery. 

geld caſe, If the lands be limited in the concord of a fine to B. for life, and 

Trin.36 Eli. after to the. children of C. begotten, and C. hath at the time of 

Co. 6. the fine levied two daughters only, in this caſe the ſons and“ P. 20, 

daughters that are born after ſhall take nothing by this fine. And 

no averinent of intent will help in theſe caſes. And yet an aver- Averment. 

ment lieth upon a fine of the utes thereof and of no other mat- 

ters as upon a deed, : 

Stat. 18.Eg, A fine at the common law, or a fine without proclamations, was 8. What per- 


3. de finibus once a perpetual bar to all perſons that had right and no impedi- ſens and 


5 0 . - . . .* h 1 
Stat. 34. Ed. ment at the time of the fine levied, and that did not claim within ven eg 


3.16. Plow. 4 year and a day after the execution of the fine by poſſeſſion; but red by afine, 
1, now this Jaw is changed, and this kind of fine will bar none but or à fine 
1R.3. ch 9. ſuch as are parties ard privies thereunto (1). But a fine by the ſta- m_ non- 
32H.8.c.36. tute, or a fine with proclamations, is now much of the ſame virtue RE 
and force as a fine at the common law was; for by the ſtatute of time: 

4 H. 7. it is provided, That every fine after the ingroſſing thereof or not; and 
ſhall be proclaimed in the court the ſame term, and the three next how. 
following terms, four ſeveral days in every term (2), which pro- 
clamations ſo made, the fine ſhall conclude all parties, privies and 
ſtrangers, except women covert, perſons within 21 years of age, 

in priſon, - out of the realm, or non ſane memorie, (being no par- 

ties to the fine) fo as they, or their heirs, take their action or law- 

ful entry within five years after theſe imperfections removed. Sav- 

ing to all perſons and their heirs (other than parties) the right claim 

and intereſt which they have at the time of the fine, fo as they pur- 

ine it by action or entry within five years after the proclamations, 

And ſaving to all other perſons ſuch right, title, claim and intereſt, 

as firſt ſhall grow or come to them after the proclamations, by force 

of any matter before the fine, ſo as they make their claim or entry 

within five years after the ſame grow due, or if at that time there 

be any impediment as aforeſaid, within five years after the impe- 

diment removed (3). And by the ſtatute of 32 H. 8. (which is an 
expoſition of this ſtatute) it is provided, That all fines with procla- 

mations levied according to 4 /1. 7. by any perſon of twenty- one 

years of age, of any land, &c. before the fine levied entailed to 

him that doth levy the fine or any of his anceſtors, in poſſeſſion, 
reverſion, remainder, or uſe, immediately after proclamations had, 

ſhall be a bar againſt him and his heirs, claiming only by force of 

any ſuch entail, and againſt all others claiming only to the uſe of 

him or any heir of his body (4) By which ſtatute it doth appear 


* — 


(1) The legal ſignification of the word Bar is explained in Co. Lit. 372. 4. — For the different me- 
theds 0: making Claim at common law, and by whom ſuch claim ſhould be made, ſee 2 1nft. 518. 

(+) But by the ſtatute of 3i Ex. c. 2 a fine need only be proclaimed four times, v:S. once in the 
term wherein it is ingroſſed, and once in each of the three ſucceeding terms lee further as to pio- 
clamations, Fiſh v. Broket, Pl. 265. 

(3) f the reader is deſirous of comparing the opinions of hiſtorian and lawyers concerning the ſtatute 
of tines 4 H. 7,—he will find them in 3 Hume's Hift. 8vo p. 400. Bac. Hiſt of H. 75. 43. 2 Mortimer's 
Hiſt. 1 88. 4. Bl. Comm, 422. and in the 13th Edit. Co. Lit 121. a. Note 1. vihich allo contains an explicit 
deſcription of the nature, uſe, and effect of a fine, by the learned editor of that edition. 

(4) Previous to the 32: H. 8. it was doubtcd whether a fine levied by a tenant in tail could bar the 
1Tue under the ſtatute 4 H. 7. although all perſons appeaied to be concluded thereby under the words 
Frei and /frangeri to the fice, and that d oubt occaſioace the eaaQing the ſlatute 32 H. 8. See Bac. 
Abr. Ties, (E.) a 0 

C2 : that 
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Of a F TN E. 
that all the parties to the fine, conuſors and conuſees, whether 
they be femes covert, men de non ſane memorie, or others, in- 
fants only excepted, (who during minority. may avoid it) and whe- 
ther they have a natural or civil capacity; and privies, viz. pri- 
vies in blood, as heirs, whether they be lineal or collateral, or pri- 
vies in repreſentation, as executors and adminiſtrators ; and all 
ſtrangers alſo, vis. all others beſides parties and privies, that have 
or pretend any preſeat right“ or title, (except woinen covert, and 


Chap. 2. 


the reſt that have impediment that do make their entry or claim, 


or bring their action within five years after proclamations had, and 
thoſe perſons excepted alſo if they make not their claim &c. within 
five years after the impediment removed) all theſe are included, i. e. 
ſo ſhut and cloſed up together, for their right is ſo extin& hereby, 
as they can never open their mouths or lift up a finger againſt it. 
Saving to all others, 7. e. ſuch as have no preſent right at the time 
of the fine levied, and were excepted before, ſuch right, title, 
claim or intereſt as ſhall! accrue to them after the proclamations up- 
on any truſt, gift in tail, or other cauſe, before the fine levied, ſo 
as they make their claim, &c. within .hve years after their right 
firſt accrued if they have then no impediment, or if they have, 
within five years after the impediment removed (1). | 

For a more full underſtanding of which ſtatutes and this matter, 
theſe things in general muſt firſt be obſerved. 1. That the per- 
ſoas, to be barred by a fine are, * parties. * privies. 3 eſtrangers. 
The parties, if they be of the age of twenty-one years, are bound 
for ever by the fine, and ſhall have no time to claim to preſerve 
their right (2). The privies allo, being heirs and executors to the 
parties, and void of impediment at the time of the fine levied, or 
not, if they claim by the ſame title that their anceſtor had that le- 
vied the fine, are barred for ever by the fine, and ſhall have no 
time to claim to preſerve their right. ® And therefore if my father 
diſſeiſe my grandfather of land, and then levy a fine of the land, 


and then my grandfather die, and after my father die, by this fine 


Jam barred of the land for ever. And here note, b that he that is 
a privy within the intent of 4 # 7. is an heir within the ſtatute of 
32 H. 8. Et fic e converſo, And that privies or heirs in eſtate 
and blood, as he that is heir to whom the land doth or ſhould 
deſcend, are within theſe ftatues, and ſhall be barred by the 
fine of their anceſtor of that land. And fo alſo ſhall privies in 
eſtate that are not privies in blood, as where one hath land in 
Burrough Engliſh, and levies a fine of it, hereby the youngeſt ſon 
is barred, So if one be tenant in tail to him and the heirs females 
of his body, and he levies a fine, having a ſon and daughter, 
hereby the iſſue female is barred, and yct the is not the heir of his 
blood. But he that is privy in blood only, and not in eftate alſo, 
is not within theſe ſtatutes, neither ſhall he be barred by the fine, 
and therefore if lands be given to a man, and the heirs females of 
his body, and he hath « ton and a daughter, and the ſon levies a 
fine and dies without iſſue, this is no bar to the daughter, for how- 
ſoever ſhe be heir of his blood, yet ſhe is not the heir to the eſtate, 
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nor ſhall need to make her conveyance to it by him (3). The ſtran- 


gers that are to be concluded by the fine, are either, i. Such as have 
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(1) For the ſtatut 
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es relating to fines in order of time, the benefits intended by them, and che incon- 
veniencies they were made to redreſs, with comments, fee Chet. 21 to 49. 
(2) Although they are Idiots, or non compes. Co. Lit. 247. 
(3) See ſully who are deemed parties and privies, and how they ſhall be barred, in 2 If. 516. 2 Bl. 
Com. 355. Vin. Abr. Figcs (A. 3. S. 8.)Bar, Abr. Fine (E.) p2f, 28. 


preſent 
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Co. 9 
5. 12, 
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Chap. 2- Of a FIN E. 21 
| preſent right and no impediment, and theſe are barred * if they “ P. 22. 
make not their claim within five years after the proclamations (1). 
2. Such as have preſent right, but have impediment of infancy, 
&c. and theſe are barred if they do ndt make their claim within 
five years after the impediment removed. 3. Such as have no pre- 
ſent but future right upon cauſe precedent, and they are either 
without impediment, and then they are barred if they claim not 
within five years after their right doth accrue ; or they have impe- 
diments, and then they are barred if they claim not within five 
years after the impediment removed (2). 4. Such as have neither 
preſent nor future right at the time of the levying of the fine by 
reaſon of any matter before the fine, but wool right groweth ei- 
ther entirely after, or partly before, and partly after the fine, and 
theſe are not barred at all by the fine, but they may make their 
claim, &c. when they will. And parties, privies, and ſtrangers 
337- 375. to fines that are barred thereby, are ſuch as have natural capacities 


378. or Civil, for both theſe are barred. And therefore it is held, if 


ſuch a corporation as hath an abſolute eftate and authority of his 
poſſeſſions ſo as he may maintain a writ of right thereof, as Mayor 
and Commonalty, Dean and Chapter, &c. levy a fine of their lands, 
they and their ſucceſſors are barred preſently ; but if a Biſhop, 
Dean, or Prebend, without aſſent of the Dean and Chapter, or a 
Perſon and Vicar without aſſent of the Patron and Ordinary had le- 
vied a fine, this would not have barred the ſucceſſor ; neither will 
it bar now with their aſſent, for they are reſtrained by divers ſtatutes 
(3). So alſo ſuch perſons are barred by the fines that are levied 
by others if they make not their claim in time, as if one diſſeiſe 
a corporation aggregate of land belonging to their corporation, and 
after levies a fine of it with proclamations, and they do not make 


| Co. 9. 10g. their claim, &c. within five years, hereby they are barred (4). 2- 


Where the anceſtor is barred by the fine, there for the moſt part 
the heir is barred alſo. And therefore if tenant in tail be diſſeiſed, 
and the diſſeiſor levies a fine with proclamations, and the tenant in 
tail ſuffer five years to paſs without claim, &c. hereby he and his 
iſſues are barred for ever, ſo that the heir doth ſuffer for the lacheſs 


Co. 9. 104. of his anceſtor. . 3, The eſtates that ſhall be barred by the fine are 
5 124 eftates by the common law, or by copyhold, in fee-{imple, fee tail, 


or for life, or for years, the eftate alſo of tenant by ſtatute, elegit. 
and of guardians in chivalry, and of executors that have land until 
debts and legacies be paid (5). And theiefore if one enter upon, 
and put out a copyholder of land, and levies a fine thereof, and 
the copyholder ſuffer five years to paſs and make no claim, 
&c, the copyholder and his lord both are heieby barred for 


(13 Tho? the ſtatutes of 4 H. 7. and 32 H. 8. have made the operation of fines ſtronger againſt par- 
ties and privies than they were at common law, yet they have enlarged: the privilege of rangers to 
avoid them, for, by thoſe ſtatutes, rangers have five years from the fine to make their claim where they 
have a preſent right at the time of the fine levied, and where it accrues after the ſhoe, they have five 
years from the time of ſuch accruer ; whereas by the common law in both theie caſes they had only a 
year and 2 day from the entry of the ſilver at which time the land paſſed. Bac, Abr. Fine (F). 

(2) And by the 4 Ann. c. 16. G. 16. no claim or entry to avoid a fine with proclamations will be ſuffi- 
cent, unleſs within one year after ſuch claim an action is commenced and proſecuted with effect. 

(3) 1 Elix c 19.— —13 Zliz. c 10, ante, p. 7. 

(A) But not their ſucceſſors after their deceaſe, for it would have been of none effect to have prohi- 
dited corporations trom barring the right of th: ir ſucceſſors by conveyances made by themſelves, ani to 
have left them power by their permiſſions or ſufferance and nonclaim to bar it, 11 Cz. 78. b. And accord- 
ingly fine levied by copyho der of a dean and chapter, and five years paſſed without claim by him who 
wes dean at the time, yet the fine did not bar the ſuccecding dean. Ventr. 311. 

(5) Alſo a title of entry for a condition broken, —a power appendant or in groſe, —a power of revoca- 
ton, —and a writ of error, may reſpectiveſy be barred by a fine — Sc e the Eſſay on fines, 147 to 151, 
and the caſes there cited. 
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ever (1). And if a leaſe be made for years, and the leſſor, or another, 

before entry of the leſſee, levies a fine with proclamations, and 
P. 23. the leſſee doth not make his claim, &c. within five “ years, hereby 

the leſſee is barred of his intereſt for ever. 4 The things where- Plow. 378. 

> unto theſe ſtatutes do extend, are lands and tenements, and not a Bro. Fines 

rent or other profit apprender out of the land, and therefore if 1 3 . 

have a rent, common, or eſtovers out of land or a way over land, mn 

or power to fell the land, and a fine is levied of the land itſelf; 

and I do not make my claim of my rent, &c. within five years, 

yet I am not hereby barred of my rent, &c. And for this cauſe it 

is, that if a tenant in ancient demeſne levies a fine of his land, and 

five years pals, the lord is not hereby barred to avoid it, for herein 

he claimeth not the land but his ancient ſeigniory (2). 5. 1he time Plow. Lord 

in which they muſt make their claim, or bring their action that have £ouche's 

preſent right and no impediment is within five years after procla- e 57%: 

mation had, and the time for them which have impediments is 

within five yeats after the impediment removed. 6. The time with- Dyer 3. Co. 

in which they muſt make their claim or bring their action whoſe 85 3 
right doth happen afrerwards, if they have no impediment, is!“ 373. 
within five years after the time that their Tight doth accrue, ard if 
there be an impediment within five years after the impediment re- 
moved. 7. The perſons whoſe right is ſaved and preſerved are 
mentioned in the frit and fecond ſaving of the ſtatute of 4 H. 7. 
and they are ſtrangers and not parties nor privies. 8. They that 
have benefit by the firſt ſaving of the ſtatute ſhall have none by the 


„ ſecond ſaving, for he that will be within the ſecond ſaving to have 


benefit by it muſt be, Another perſon. * The right muſt come 

and accrue to him firſt. 3 It muſt come to him after the fine and 
proclamations. His right muſt be upon ſome cauſe or matter be- 
fore the fine. 9. No fine ſhall bar any eſtate in poſſeſſion, reverſion, Co. 5. 124. 
or remainder, which is not deveſted and put to a right at the time 9- 106. 

of the fine levied (3). And therefore if one levies a fine of my land 

whilit I am in poſſeſſion of it, this fine will not hurt me. So if 

the tenant of the land, out of which | have arent or common, &c. 

levies a fine of the land, this ſhail not bar me of my rent or com- 

mon, for I am ſtill in poſſeilion of this in the judgment af the law 

(4) do if there be tenant for life, the remainder for life; or te- 

nant in tail, the remainder in tail; and the firit tenai.t in tail, or 

for lite, do bargain and fell the lard by deed indented and inrol- 

led, and aſter levies a fine to the bargainee, in this caſe the remain— 

ders are not barred, albeit five years paſs without claim, for the 

law in theſe caſes doih adjudge them always in poſſeſſion (5). So 

it I make a leaſe for years of land, rendering a rent, and a ſtran— 

ger levies a fine of the land, and the leſſee for years payeth his 

rent to me duly, in this caſe I am faid to be always in poſſeſhon, 

(1) And the lord ſhall not have five yea:s after the death of the copyholder even if he was a copy hole 
der for life. See 9 C. 105. 6. — That c:pyholds are within the ſtatutes of 4 H. 7. Sec Co. Comp. Cep. 126. 

(2) See accordingly 1 Sa. 210. and urther as to the force and effect of fines in ancient demeſne, Vis. 
Ar. Fine CN. b. 4.) 4 Infl. 210. F 

(3) And he that at the time of the fine Jevied had not any title to enter ſhall! not be harred, for the 
fne does not bar the eſtate but binds the right, and when the fine does not turn the eſtate to a right, 
there necds no claim. Sir T. Raym. 149. 3 Med. 196.—but this muſt be undeiſtocd in the caſe of 2 
future intereſt, and not ot a tenant in tail barring his iſſue, by Rat. 32. H 8, 

(4) See accordingly S v. Adams, Cre. Far. 6o This principle bath alſo been confirmed in the 
caſe of Gozdright on the dem. of Hare v. Beard and Jones, determined (ſince the laſt edition of this 
Book) in B. R. Mich. 23d C. 3. and is ſtated fully in the Fay en Fines. 187. 

(The 1emainder not being ditplaced, for the bargainee had a fee determinable upon the ertry of the 
iſſue, and he in remainder has his remaincer open upon default of iſſue of the tenant in tail. 10 Co. 96.— 
but if in that bargain and ſale, or in a Jeafſe and releaſe, the tenant in tail covenants to levy a fine, and 
levies it accordingly, the decd and fine are heid to be but one conveyance or afſurance by the tenant in 
tail in poſſeſſion, and opcrate ſo as to work a diicontinuance and Gdeveſt the remainder———Sece Oce on 
dem. Odiarne v. H:;:chead, 2 Burr. 904. 1 
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and therefore am not barred by this fine of my reverſion. So if E 
there be a tenant by copy or leaſe for lite, the remaincer for life, 
and the firſt tenant for life accept of a fine of the * land with pro- 4 
cla mations, and five years paſs without claim, &c. hereby he that 

is in remainder is not barred. So if one have a leaſe for years of 
land to begin in futuro, and the fine is levied of the land, and five 
years paſs after the term begins, it ſeems this is no bar, becauſe 
this eſtate is not put to a right. And for the further illuſtration of 

c Stat. 4. H. all theſe things ſee the examples following. © If tenant in tail levy 1. Iqne in 

-.32H 8. a fine of the land intailed wich proclamations according to the ſta- tail baired 

CouperLit. | tes, this is a bar to the eſtate tail, wherein theſe things are to by the fine 

58 2.138, be known. 1. That whereſoever the iſſue doth claim by the ſame e —_— 

0.9. 138. 0 : tor or ſome 

149. Dyer 3. title, and muſt make his conveyance to the lands by him that le- other. 
vied the fine, there the fine will bar him, and therefore if lands 
be given to the huſband and wife in ſpecial tail, vis, to them and 
to the heirs of their two bodies iſſuing, or the like; or the gift be 
to them and the heirs miles or females of their two bodies ; or to 
them and the keirs of their bodies, with the remainder to the right 
heirs of the huſband in fee; and the huſband alone levieth a fine 
wich proclamations, by this the iſſue in tail is barred. And yet the 
right of the wife is ſaved fo as the makes her claim, &c. within 

4 Dyer 354. five years after her huſband's death (1). 4 So if huſband and wiſe 
tenants in ſpecial tail have ifſue, and the wife die, and the huſband 

marry another wife and have iſſue and levy a fine fur cogniſance de 
droit come ces fc. and take back by the ſame fine an eſtate in ſpe- 
cial tail, the remainder over, &c. and die, the iſſue by the firſt wiſe 

e Co. 3. 90. is barred. © So if tenant in tail be diſſeiſed, or make a feoffment * 
in fee, and after levy a fine with proclamations to the diſſeiſor or to 

a ſtranger, the iſſues in tail are hereby barred for ever, the conti- 

f Co. ſuper nuance of the poſſeſſion in another notwithſtanding. * So if a gift 

Jar 37. be made to the eldeſt fon and the heirs of his body, the remain- 
der to the father and the heirs of his body, and the father dyeth 
and the eldeſt fon levy a fice with proclamations and dyeth without 
iſſue, this ſhall bar the ſecond ſon for ever, for the remainder de- 

2Cn:iaTrin. ſcended to the eldeſt. 3 So if lands be given to an eldeſt fon and 

„CB. the heirs of the body of his father (the father being then dead) and 
he levy a fine of this land, this will bar the younger brother. 

lenz. hBut if the iſſue in tail do not make his title by him that did levy 
the fine, there the fine will not bar; and therefore if my father be 
tenant in tail, and his brother diſſeiſe him and levy a fine, and he 
and my father dye, this fine ſhall not bar me as ifſue in tail, be- 
cauſe | do nor, make my ttle to the land by him: but it I ſuffer 
ave years to paſs and do not mike my claim, &c, by this means [ 

' P12, 435. may be barred by the fine. i And if the fine be levied of another 
thing than the thing itſelf entailed, as if the tcnant in tail grant by 
tine a rent, common, or the like, out of the lard entailed, this fine 
weill not bar the iſſue. So if a rent be entailed and the tenant“ in “ P 25. 
tail of the rent diſſeiſe the terre-tenant of the land out of which 
the rent doth iſſue, and then levy a fine of the land, this is no bar 


— — 


(1) Tho' the wife may enter within five years from her huſband's death, and avoid the f ne, and there- 
bz become ſei ed of an eſtate tail, and the remainders reveſted, yet the iſſue is barre , for aſcho' the 
vn vie eſtate tail be in the mother, yet it cannot deſcend from her to the iſſue becauſe they ware barred by 
the ta:her's fine before, Hab. 257. Meer 28. 
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to the iſſue of the rent. 2. Albeit the fine be a double fine with 2JCo. 3. 6 · 
a grant and render, yet it is within theſe ſtatutes, and will bar the 8. ſuper Lit. 
iſſue in tail as well as a ſingle fine, ſo as the grant and render be hot * 
of the land itſelf and not ot any profit apprender out of it. And Dyer 5 
therefore if huſband and wife be tenants in ſpecial tail, and they 
levy a fine with proclamations, and the conuſee grant and render 
the land to them and their heirs, this fine will bar the iſſue in tail. 
And if tenant in tail join with J. S. and levy a fine to a ſtranger, 
10 and the ſtranger doth grant and render the land again to J. S. for 
{Hl years, and to the tenant in tail in fee afterwaids ; the iſſue in tail 
1 is barred by this fine. So if there be tenant for life, the remainder 
in tail, and he in remainder in tail accept of a fine from a ſtranger, 
and grant and render to the ſtranger again for years wich a remain- 
der over, hereby the iſſue in tail is bound. * If tenant in tail ac- kPlow. 438. 
cept of a fine of the land entailed from a ſtranger, and then grant 
and render a rent out of the land to the ſtranger by the ſame fine, 
this will not bind the iſſue in tail to pay the fame rent. | If tenant I Dier 117. 
in tail make a feoffment on condition, and die, having two ſiſters 
inheritable to the tail, and one of them levy z fine with procla- 
mations ſur releaſe to the feoffee of the whole, in this caſe it is 
doubted whether the other ſiſter be barred of her half or not, 3. 3]Co. 3. 86. 
Albeit the tenant in tail dye before all the proclamations be finiſh- 4 5 
ed, yet when they be niſhed, as they may be after his death, the e ? 
iſſues in tail are bound by the fine, for howſoever by the death 
of the tenant in tail the right of the eſtate tail doth deſcend to the 
iſſue, yet when the proclamations are paſſed, this right that doth 
deſcend is bound by the ſtatutes, and the iſſue cannot by any claim, 
&c. ſave the right of the eſtate tail that doth deſcend unto him. 
4. Albeit the iſſue in tail be within age, out of the realm, under 4JCo. 3. 84. 
coverture, non compos mentis, or in priſon, at the time of the fine le- 91. 
vied and the proclamations paſſed, yet the eſtate tail is barred by 
the five. And therefore if A. be tenant for lite of land, the re- 
mainder to B. in tail, the reverſion to B. and his heirs expectant, 
and B levy a fine to C. and his heirs, and hath iſſue and dye be- 
fore all the proclamations are paſſed, the iſſue in tail being then 
out of the realm, the proclamations-are made, and after the iſſue 
in tail cometh into the realm and claimeth the remainder in tail 
upon the land; in this caſe, the eſtate tail is barred for ever. 5. 5JCo. 3. 90. 
"Theſe ſtatutes do extend to fines levied by tenant in tail by con- Pier: 279. 
cluſion, and the iſſue ſhall be bound by the fine of their anceſtor FRG INS: 
unto whom they are privy in eſtate and blood, albeit partes fines 
* P. 26. nihil habuerunt tempore finis. And therefore if the iſſue in tail * 
in the life of his Anceſtor when he hath only a poſſibility, as if 
there be grandfather, father and ſon, and the grandfather be tenant 
in tail, and the father levy a fine of the land before the grandfa- 
ther's death, and then the grandfather dye before the father, and 
aſter the father dye, in this cafe the iſſue is barred by this fine: * * Curia. 
ſo alſo it the grandfather furvive the father (1). But in caſe of a Trin. 21. 
collateral deſcent, if the collateral anceſtor die in the liſetime of {2<:Com-B- 
his father without iſſue, this fine is no bar, but if he ſurvive his W 
father, contra. So if lands be given to the grandfather and his wife Dier 48. 
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in ſpecial tail, and the grandfather dieth, and the father doth dif- 
ſeiſe the grandmother, and doth levy a fine with proclamations, the 
grandmother dieth, and then the father dieth, in this caſe the ſon 
is barred. So if lands be conveyed in tail to a woman for her 
jointure within the ſtatute of 11 f. 7. cap. 20. and whilſt ſhe liv- 
eth the iſſue in tail doth levy a fine of the land, by this the iſſues 
inheritable to the eſtate tail are barred for ever. * So if tenant in 
tail make a feoffment or be diſſeiſed, and after levy a fine with pro- 
clamations to a ſtranger, hereby his ifſues are barred for ever. 80 
if tenant in tail die, and his iſſue before his entry (having a free- 
hold in law only) doth levy a fine with proclamations, this ſhall be 
a bar to his iſſues and to his collateral heirs and brothers of the 
half blood. ? So if a tenant in tail have four daughters, and one 
of them levy a fine in the life of the father, this will be a bar to 
her iſſue for the fourth part of the land. 4 But in theſe caſes be- 
fore and ſuch like, where the iſſue in tail doth levy a fine in the 
lite time of the tenant in tail, the tenant in tail himſelf may after 
levy a fine of the land, and thereby bar his iſſue, and the conu- 
ſee alſo to whom his iſſue hath levied a fine, and therefore in all 
theſe caſes it is ſuppoſed that the tenant in tail doth die and ſuffer 
the right to deſcend to his iſſue. * If lands be given by will to one 
when he ſhall come to his age of twenty four years, to hold to him 
and the heirs of his body, and he after his age of twenty one years 
levy a fine of this land with proclamations, this is a bar to the iſ- 
ſue in tail (1). If a diſſeiſor make a giſt in tail, and the donee make 
a feoffment to 4. and after levy a fine with proclamations to B. 
that hath nothing in the land, this fine will bar the iſſues in tail 
and they ſhall not avoid it by pleading that partes finis nibil habu- 


erunt c. But it is no bar to the diſſeiſee, for he may avoid it by 


this plea when he will. And @ fortiori therefore, if a fine be 
levied by the tenant in tail that hath only an eftate of freehold 
in remainder or reverſion, it is good; as if A. be tenant for 
life, the remainder to B. in tail, and B. levy a fine, albeit this 


25 


be no diſcontinuance, yet it is a bar to the eſtate tail. * But if te- Piſec niiau- 


nant in tail have iſſue a ſon and a daughter, and the ſon, living ance. 


the tenant in tail, levy a fine and die without“ iſſue, and then the + p. 27, 


tenant in tail dieth, by this the daughter and the eſtate tail is not 
barred. So if the younger ſon levy a fine in the life of the father, 
and then the tenant in tail die, this is no bar to the elder ſon. So 
if lands be given to a man and the heirs females of his body, and 
he hath a ſon and a daughter, and the ſon doth levy a fine of the 
land, this is no bar to the daughter. So it tenant in tail have a 
daughter, his wife being with child of a ſon, and the daughter 
levy a fine, and after the ſon is born, this fine ſhall not bar the 


ſon, for theſe howhbeit they be privies and heirs to the blood, yet 


are not piivies and heirs to the eſtate. 6. Albeit the eſtate, paſſed 
by the fine, be afterwards, before all the proclamations had, 
avoided, yet the iſſue in tail is barred by it. And therefore if te- 
nant in tail diſcontinue in fee, and after diſſeiſe the diſcontinuee and 
levv a fine with proclamations to a ſtranger, and take an eſtate 
back by render in the ſame fine, and the diſcontinuee, before all 


—{ 


{1) See accordingly the caſe of Jobn ſen v. Gabriel in Cre. Eliz, 122. and cited afterwards in the 
ame book, P. 610, in Hunt v. King, s | 


the 
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the proclamations paſs, enter and claim and fo avoid the fine, yet 
hereby the eſtate tail is barred. u And if tenant in tail infeoff the u Per Pop- 
iſſue in tail, and after diſſeiſe him and levy a fine, the iſſue enter, ham et Pen- 
and after the prociamations paſs, and after the iiſue in tail doth PM» 2 
enſeoff the tenant in tail which levied the fine, and dieth, it ſeems Eliz R. R 9 
this fine ſhall bar the iſſues in tail. 7. This is a bar to the eſtate „Co. 1.76. 
tail and to the iſſues only, and is no bar to him in remainder or ſuper Lit. 
reverſion ; aad therefore when the eſtate tail is fpent, this bar is 372. 

at an end. And therefore if an eſtate be limited to 4. and B. his 

wite and the heirs males of the body of A. the remainder to C. 

and A. and B. have iſſue and A. die, and B and her iſſue, or her 

iſſue alone levy a fine, this will bar the iſſues of the iſſues whilſt 

there be any, but if they fail it will not bar C. in remainder, except 

he ſuffer five years to paſs, and fo be barred by his non-cluim. 80 

mn if tenant for life and he that is next in the remaind-r in tail, join * 

WZ- -- --- 2 - 1n a fine, this is a good bar to the iſſues in tail for ever as long as 
that eſtate tail ſhall continue, but not to him that is next in re- 
, mainder, nor to any other that ſhall come in of any remainder in 
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males of his body, the remainder to the right heirs of A. and A. R. 
doth bargain and ſell this land by deed indented and inrolled to J. &. 
and his heirs, and after levy a fine of it /ur Counſance de droit 
come ceo Ic to him and his heirs, by this the ren.ainder to B. is 
Difconti- not diſcontinued, but it is a bar to the eſtate tail by the ſtatutes, 
nuance. and cauſeth the eſtate of the bargainee to laſt ſo long as the tenant 
in tail hath iſſues of his body; but if the fine had been before the 
bargain and ſale it had been a diſcontinuance of the remainder, but 
p. 28. in neither caſe a bar to him in remainder unleſs * he ſuffer him- 
ſelf to be barred by his non-claim within five years aftcr his re- 


mainder happen to come in poſſeſſion. 8. If there be tenant in 8]Co. upe 3 


tail, the remainder to him in tail, and the tenant in tail levies a Lit. 372. 
fine of this land, hereby both his eſtates are barred (1). £2 /ic de 
ſimilibus. Y But all this notwithſtanding, if lands be conveyed to y} Bro. 

a woman in tail tor her jointure within the ſtatute of 11 H. 7. chap. Fines 121. 
20. and ſhe levies a fine of this land, this will not bar the iſſues og 6, — 
in tail (2). Or if lands be given in tail to any ſubject by the King's wah 1 
own gift or proviſion, and the tenant in tail levies a fine, this fine 352. Co. 8. 
ſhall not bind the iſſues in tail nor the King, but others it will bar, 17. 78. 
for theſe fines are not intended within, but excepted out of the 

ſtatute of p H. 8. but the King, himſelf, being tenant in tail of 


Dier 3 


0.9. 105 
37. ſuper 
it. 298. 


the gift of ſome of his anceſtors being ſubjects, may levy a fine of Tow. in 

it to bar his iſſues in tail. And in all caſes where a recovery will 3 , 
not bar the iſſues in tail, there a fine will not bar them. N — 
2. Wiſe bar- Albeit the fine of the huſband and wife together of the wife's aha 55 1 
red by the land, or of the land of the huſband and wife together, be a F. 373 „ 
| rave in A 
und by: 

| | 5 __ 
(1) See further zs to the operation of a fine in barring the iſſue in tail, Bac. Aör. Fines, (E) Com. D ; ud wa: 
Eſtate, (B. 22.) (B. 25.)—£E/lay on Fines, chap, 10. „„ + =_ ./.-., 
(2) A teiled in fee, levied a fine to himſelf for life, remainder to his wife in tail male for her jointure. (2) For | 


and had iſtſue male; huſband ard wite levied a fine and ſuffered a recovery.—After the death of it * 


huſband and wife, iſſue male entered by force of the ſtatute of 11 H. 7. and held lawful, this caſe is 7 


jade befor 


ndowed o 


ef the letter, tho' within ihe remedy of the ſlatute, for ſhe neither Jevied the fine, Cc. being ſele, a 8 

die any after taken huſband, but by herſelf with her huſband who made the jointure Cv. Lit. 365. "MM. ». dad 

Sec further Vin. Abr. ſointreſs (I) (K) Bac. Abr. Diſcontinuance (D) as to what ſhall be deemed i... af 

*e:feiture within the Dar. of 11 H. 7. c. 20. and who ſhall take advantage of it. „. one 

a „ SS . - CM FBO i 404 2 4 Fs 1 E- L foes — CY 4,75 er etual REL I 
Mfg > Ol eee, $7 perp ; 

; aft nd the ba 


de bound, b 
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72. 
373 
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1. Dl 


«By 


inture 
of ite 


de of her Perpetual bar to her and her heirs for ever, yet if the huſband 
band or alone levy a fine with proclamations of ſuch land, and then he die, 
ome other. in this caſe ſhe is not barred of her right, but if ſhe do not make 
her claim, c. within five years after her huſband's death ſhe is 
barred of her right for ever notwithſtanding the ſtatute of 32 H. 8. . _- 
M. 18. (1), 2 And if one ſeiſed of land in fee marry a wife, and after . ,.., £44 foo. 
ac. Co B. make a leaſe of this land to A. for life, the remainder to B. in Zo » Shaver 
Anne fee, and B. levies a fine with proclamations, and the huſband dies, Ae, aw 3 
wilt'scale. , . 0 55 9 4 . 41 la 
and the wife doth not make her claim, &c. within five years after”, . os 
the death of her huſband, hereby ſhe is barred of her dower for , A. E, + 4 
ever notwithſtanding the eſtate for life in A, but if the remainder 4,4 Aa for ya 
of B had been put to a right at the time of the fine levied ſhes & e: 


might have avoide ] the fine by plea, 9% partes fints nibil habu- 4. ef 


9 ; . H - . „„ 
ier. 224. erunt, fc b And if the huſband levies a fine of hi; own land £ Ee bt 
. 4. 93- and dies, and his widow having no impediment doth not make her, 4, 4a A 


claim within five years after his death, hereby ſhe is barred of her- , , - 
Dier 358. dower for ever. If a jointure be made to a woman after the co 4 3 4 2 
verture, and her huſb ind and ſhe levy a fine of it; hereby with - 7 . * 
out queſtion ſhe is barred of her jointure in this land, but it is? "4. ads , e 
thought that this is no bar of her dower in the reſidue of the land +4 * . , wan 


. . » Be 44 4642 — 22 
of the huſband, and eſpecialiy then when the fine is Sur conuſance ; I ll 


44 OS Hs t& on HM 4... 2 


Dier 352. de droit come ceo, c. (2). If lands be given to a man and his . 1 
wife in tail, the remainder to the right heirs of the huſband; and . e. = ν . 
the huſband alone levies a fine of this, this will not bar the wife, e, . . 
except the ſuffer five years to paſs after his death without making FMT EY 
claim, Ec. and therefore if the fine he to the uſe of the huſband 
and his heirs in fee, he may diſpoſe it as a fee ſimple, and his iſſue 
hath no remedy. 4 

0.9. 105.3. * If a man diſſeiſe me of the land I have in ſee ſimple, or fee- P. 29. 

37. ſuper tail, and after levy a fine of this land with proclamations, and I do 3. Difleitce 

it. 295. not make my claim, &c. within five years after the proclamations _—_— 

had, hereby | and my heirs are barred for ever of this land (3). the fine 45 

And if I being ſuch a tenant in fee wake a leaſe for years, or be the diſſei- 

the Lord of any copyhold- eſtate, and my leſſee for years, or copy- ſor, &c. 

holder in fee_or for lite, be ouſted, and | thereby diſſeiſed, and the 

diſſeiſor levy a fine, and neither I nor my leſſee for years, or copy- 

holder, do make any claim, &c. within the five ye irs after the fine 

levied, hereby we are all barred for ever. And if one diſleiſe me 

of land, and after make a leaſe for life of it, and then levy a fine 

with proclamations, and I ſuffer five years to pls, hereby I am 

barred both of the reverſion and of the eitate for life alto. 


Pow. in REDO: a 5 
le wel's If tenant for life make a feoffment in fee, and the feoffee levy 
ale. a fine with proclamations, and he in reverſion or remainder do 


(1) In a fiae of the wife's land by huſband and wife, the whole citate paijeth trom the wite, and the 
onulee is in by her only; and if the huſband and wiſe veverſe the fine by writ of error for the nonage of 
he Wife, the whole <cſtate which paſſeth by the tine ſhall be reſtored to the wife. 2 C2. 57. % Mr. Har- 
ade in Nite 1 to p. 121. of his edit. of Co Lit. diſcuſſes at length the reaton why a feme covert is 
ound by a fine, and concludes “ that the common notion of a finc's binding femes covert merely by rea- 
lon of the ſecret ex..mination of them by the judges, is incorrect,“ and, that the ſecret examination 
Wauld be only deemed the ſecondary caule of this operation, The primary one being the pendency of a 
pa! adtien for the freeheld of the land. | 

(2) For ſhe has not her election of jointure or dower til her huſband's death; but if the jointure be 
ade before the coverture, and after the huſband and wife alien thoſe Join: ure lands by fine, ſhe ſhal! not be 
adowed of any other of her huſband's lands. Co. Lit. 36. b,— Tho” the law does not relieve feme coverts 
ho thes voluntat! ily alien their Jointure lands, yet if the title to any jointure made before marriage proves 
» be bad either by fraud or accident, and the jointrels is evicted, ſhe ſhall then {by the provitiens of the 
fatute of 7 II. 8. c. 10.) have her dower pro tante, at the common law, 2 BY. Com. 138. lee further Bac. 
Ir. Jon.ture (C ard tuily as to fines by baron and feme in Vin. Abr. Fine (I) (Bb) (Cb). 

(3) The iſſue in tail ſhall not have five years, after the death of the tenant: in tail the diſſeiſee, for the 
ather ! da pretent right to the intail. Plozv. 374. a but if tenant in tail bargains and ſells in fee, 
nd the bargair<z [-vies a fine, tho? five years paſs in the life of the bargainor, the iſſue in tail ſhall act 
de bound, but (ha! have five years from the death of his father. Feniſten v. Lifter, Cre, Eliz. 896, 

| — not 


N hap. 
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not make his claim, c. within five years, hereby he is barred for 
ever (1). 
If I pretend right or title to land, and enter upon it, and put co. 3. »9, 
him offt that is in poſſeſſion, and then | levy a fine with proclama- 
tions, with an intent to bar him, and he doth not make his claim, 
Ec. within five years, hereby he is barred for ever, albeit he had 
the true right and I no right at all. 
If I purchaſe land of H. and after perceiving my title defeaſi- Co. 3. 79. 
ble, and that a ſtranger hath the right of the land, I do levy a Pod. & St. 


| Plow. 3c 
fine to, or take a fine from another with proclamations with intent *3* 185. 578. 5 
and of purpoſe to bar him that hath right, and he ſuffer five 
ears to paſs, and doth not make his claim, Cc. hereby he is 
— of his right for ever. And in theſe and ſuch like caſes, 
Equity. 2 is no relief to be had in equity (2). See more in Num. 11. 
ra. 
9. Where a If there be tenant in tail, the remainder in tail, and the tenant Co. 10. 95. Þ 19H. 8. 
fine ſhall be in tail bargain and fell the land by deed indented and inrolled. and 9. 106. low. 374 
a baras tO after levy a fine with proclamations to the bargainee ſur conuſance Dyer 3. 
— og de droit come ceo, c. in this caſe as to the tenant in tail and his 
another; or iſſue this is a bar, but as to all others it is no bar, albeit they Co. 100 
as to one Never make any claim, c. So if tenant in tail levy a fine of his | 
part of the jntailed land, this is a bar as to him and his iſſues, but as to all 
land, and others it is no bar at all, and therefore he in remainder or rever- 
= ano fion in their times may enter notwithſtanding. © So if lands be en- eo. 9. 140. 
: tailed to the huſband and wife, and the heirs of their two bodies, 142. 
and the huſband alone levy a fine of this land, this as to the huſ- ce the ſt; 
Recovery. band tenant in tail and his iſſues is a bar, but not as to the wife, utes Plo\ 
for ſhe ſhall be tenant in tail till, and yet it ſeems ſhe may not 3 


ſuffer a recovery of this land afterwards. So if a man attainted of = 
felony or treaſon levy a fine of his land, this as to the King and | 
Lord of whom the land is held is void, and is no bar to their ad- 

* P. 30. vantage * and title of forfeiture, but as to all others it is a good 
bar. So if one levy a fine of lands in ancient demeſne and of f H. 4. 44 
other lands together, this as to the lands in ancient demeſne is not F. N. B. 98. 
good, nor any bar at all, but as to the other lands it is a good 

10. The bar (3). 


one of : By the ancient common law, he that hath right, was bound to Co. ſuper. 
== 3 make claim, fc. within a year and a day after the fine levied and _ 354. 


time he that execution thereupon, or elſe he was barred for ever, but this bar 
hath right by non claim is now gone, and if ſuch a fine without proclamations 
to land muſt be levied at this day, he that hath right may make his claim at any 
make his time to prevent the bar, and avoid the force of the fine. | 

claim &c, . . . . . 

to prevent Parties to fines, void of in pediment at the time of the fine le- stat. 1. R 3 

the bar of vied, are barred of the land preſently, and ſhall have no time to ch. 7. 4 H. ow. 366. 
the fine. avoid the ſame fine by entry, claim, &c. And privies in blood, and 7- ch. 24. 75• 
Parties. privies in repreſentation, claiming by the fame title which their an- | 
Privies. ceſtor that levied the lame fine had, ſhall be barred by the ſame fine 
Eſtrangers. preſently, and that whether they have any impediment or not. 

7. That Eſtrangers to fines, (being all ſuch as are neither parties nor pri- g 
havepreſent „ r 4 ag ee theStat, 
right and vies,) who have right to the land whereof the fine is levied, and pj, 374 
no impedi- have no impediment natural or legal, ſhall have time to make Co. 9. 10:. 
ment. their claim, Sc. within five years after the fine levied 


low. 375. 
79. 


— — 


(1) Not five years from the time of the fine levied, but from the death of the tenant for life — See 
note 3 to p. 13— and poſt 31. —alſo Lased v. Tucker, Cro. Eliz. 25 4. 

(2) See further who ſhall be bound by a fine, 2 Ath. 631. 1 Wood 613. Vin. Aby. Fine, (8). 

(3) And may be avoided, as to the land in ancient demeſne, by a writ of diſceit. Fitz. Nat, Br. gb, 

. lee ante 22, note 2. 
and 


Fa FINE. 


and proclamations had, and no longer. And therefore if leſſee for 
years, tenant by elegit, or by ſtatute, or a copyholder tn fee, or 
for life, be ouſted, and he in reverſion diſſeiſed, they ſhall have 
but one five years between them to make their claim, Ec. and 
if they claim not within that time they are all barred for ever, for 
they have all preſent right and may bring their action preſently : 
but otherwiſe it is where the tenant for lite, and he in reverſion be 
difſeifed ; for in this caſe he in reverſion is not barred by the firſt 
five years after the fine levied, for in that time he can have no 
action, therefore he ſhall have time to make his claim five years 
after the death of the tenant for life. 8 If a diſſeiſor levies a fine 
with proclamations of the land whereof the diſſeiſin was, the diſſei- 
ſee muſt make his claim within the firſt five years after the procla- 
mations had, and if he happen to die within the five years, his 
heir ſhall not have five years more but ſo much time more, as to 
make up the time incurred in his father or other anceſtors time, 
five years; and albeit he be an infant at the time of his anceſtors | 
death, yet he ſhall have no longer time. l If a tenant in tail be 
diſſeiſed, and the diſſeiſor levy a fine, the tenant in tail ar his iſſues 
muſt make their claim within the next five years after the procla- 
mations paſſed, otherwiſe they ſhall be barred for ever. The like 
it is in the lacheſs of him in remainder or reverſion. i And if in 
theſe and ſuch like caſes, he that hath preſent right and is without 
impediment bring upon himſelf any impediment, as if being within 


the realm at the time when the fine is levied, he do * afterwards * P. 31. 


go beyond the ſea, or the like, in theſe caſes he ſhall have no longer 
time than the firſt five years after the proclamations had. 


Eſtrangers to fines peſtered with impediments of infancy, co- 2. That have 
verture, madneſs, idiocy, lunacy, impriſonment, or abſence out preſent right 


of the realm, at the time of the levying of the tine, and having then 
any preſent intereſt or right ſhall have five years tiine after the in- 


firmity removed to make their claim, Wc. And therefore an infant Infant. 


regularly ſhall have time for five years after he come to his full age 
to make his claim, &c. although he be in his mother's womb at 
the time of the fine levied. And yet if my father's brother diſſeiſe 
him, and levy a fine with proclamations, and a year after the pro- 
clamations my father dieth, and after and within five years my un- 
cle dieth ; in this caſe I by reaſon of my infancy ſhall have only fo 
much time to avoid the ſame as at the death of my father re- 
mained to come of the five years next after the proclamations, and 
not a new five years, becauſe I claim by the fame title that my fa- 
ther had. So if my father or other anceſtor be diſſeiſed, and the 
diſſeiſor levy a fine with proclamations, and my father or anceſtor 
die within five years after the proclamations ; in this caſe I ſhall 
not have a new five years, but only ſo much as remaineth of the 


old five years to make my claim, c. Madmen and lunatics (be- Ns ſane 
ing ſtrangers to the fine) ſhall have the like time to make their memerie. 


claim, Cc. as infants have, and yet if this infirmity happen after 
the fine levied, and before the laft proclamation be made, theſe 
perſons are not bound to the firft years, but ſhall have five years 


time after they be cured of their maladies. Women covert (eſtran- Women 
gers to the fine) ſhall have five years time after they be diſcovert Covert. 


to purſue their right. But if a feme ſole (eſtranger to a fine) have 
preſent right, and after the fine levied ſhe take a huſband, and fo 
fire years paſs after the proclamations had; in this caſe ſhe is 

berred 
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: barred and ſhall have no further time to claim. Eftrargers to Plow. 360, 
Impriſon- fines, impriſoned at the time of the fine levied, ſhajl have the 366. 375. 
__— ſame time and liberty infants have, but if ſuch impriſonment hap- 
pen after the time of the fine levied and before the laſt proclamation 
made, it ſeemeth they ſhall have five years after the inlargement. And 
Out of Eng- eftrangers to fires being out of the realm at the time of the levying Plow. 366, 
land. thereof, ſhall have five years time after their return to enter or 
claim, c. But if they be in England at the time of levying of 
the fine, and after go bevond the ſeas, and ſuffer the five years af- 
ter the proclamations to paſs; in this caſe they thall have no 
longer time, except they be ſent in the King's ſervice and by his 
commandment. * And if the party be beyord the fea at the time k Sr. Tho, 
of the fine levied, and never return but die there; it ſ-ems in this Cotton's WR 
Caſe the fins will not bar his heir at all (1), Ae. of this caſea 3. Elia 
4. P. 32. * Eſtrangers to fines that have divers defe Qs and infirmities, as Plow. 375. 
0 4 #4 3. That inſancy, coverture, non: ſanity of mind, impriſonment, abſence out Dier 123. 
have divers of the realm, to avoid fines ſhall have time for five years after the 
defects. laſt of the infirmities removed. But if they have divers impedi- 
ments, and they be all once after the proclamations made wholly 
removed, and after they fall into the like again and die, in this 
caſe their heirs ſhall not have a new five years, but the firſt five 
years begun in their anceſtors time immediately after the firſt impe- 
diments ſo removed ſhall proceed, and non-claim of their heirs dur- 
ing all the reſidue of the ſaid five years bindeth them, as their ſaid 
anceſtors ſhould have been bound thereby if they had remained 
void of ſuch impediments during all the faid five years. 
4. That are Eſtrangers to fines that have no preſent, but a future right, and Plow. 373. 
without ime that ſuch as groweth wholly before the proclamations, if they be Dier 224. 
penny void of impediment ſhall have five years time after their right, 
ture right title, claim or intereſt firſt groweth, remaineth, deſcendeth or 
upon cauſe cometh to them after the proclamations. And theiefore, if a mort- 
precedent, gagee be difſeiſed, and the diſſeiſor doth levy a fine with procla ma- 
tions, and the five years paſs, and after the mortgagor payeth or 
tendereth the money ; in this caſe he ſhall have time for five years 
after the tender or payment of the money to make his claim, Ec. 
2). So if a man levy a fine of his land whereof his wife is dow- 
able, ſhe ſhall have five years after her huſband's death to make her 
claim, Cc. and not be bound by the five years after the fine. 1 So ! Plow. 37; 
if tenant 1n tail levy a fine with proclamations, and after the five 
years dieth without iſſue, the donor ſhall have five years after his 
death without ifſue to bring his Formedon (3). m So if lefſce for 2 Co. 75. 


life levy a fine, or make a feoffment in fee, and the feoffee doth egy 37 
* 474. 


hap 


nPlow.: 


Co. 9. 3 


Do Plow. 3 
19 H. 8. 
0 3.87. 
Vier 3. 


FC0.2; 


330 El. 


r Plow. 37 


See the St. 
tutes Plow 
356, 307. 
Dyer 3 


Aw. 358 


(1) And his heirs may enter or take their aQicn at any time. 2 Inſt. 819. 4 Ce. 128. b ce 2 
Chet. 65. to 68. where the different op.nions of Ld. C:ke in his 2 Inft. and of Ch. J. Anderſen in i Len 
211. on Cotton's caſe are ſtated, and ſubmitted to the reader's judgment. From an opinion g ven by il 
late ſound lawyer and able convevancer on this point, it ſees he thought that the caſe in Leenard, thi 
it might relate to the ſame family of the Cortons as the caſe in 2 Inſt. 519, aroſe probably under ſont 


other ſetilement or limitation, than that mentioned in 2 Ixſt. and that Ld. Cete's opinion was good law, (i) If ten 
(2) For his title firſt accrued to him after the proclamations by the payment or tender, upon cauſe! "ut iſſue, a 
matter before the proclamations, viz. by the condition made betore the fine. Plc. 373. If a fire WW ithout is 
levied by a mortgagee in poſſeſſion, and hve years nonclaim paſs thereon, the morigager is not barred © e had not 1 
his equity of redemption. 1 Vers. 132. | _ (:) But i 
(3) In the reverter, which action lieth where there is a gift in tail, and afterwards by the death MM rants the re 
the donee or his heirs without iſſue of his body, the reverbog falls ia upon the donor, his heirs, auſe by his 
aſſigns. Fits. Net. Br, 219, k.— : : = — — $ce 
lev! endcr reve! 


Ig. Nat. | 


hap. 2. Of a FINE. | 31 
levy a fine; in this caſe he in reverſion or remainder ſhall not be 
bound by the next five years atterthe fine levied, but he ſhall havefive 
years next after the death of the tenant for life, and if he die within 
the fire years, his heirs ſhall have only fo much tine as to make up 
the time before his death five years. ® So alſo is the law it lefſee 
for life be difſeiſed, and the diſſeiſor or a ſtranger levy a fine; in 
this caſe he in reverſion or his heirs thall have five years after the 
death of the tenant for life, and ſhall not be bound to the next five 
Plow.374. years after the time of the fine levied. N 80 if tenant in tail in poſ- 
10 H. 8. 7. ſeſſion levy a tine and die without iſſue; in this caſe he in the re- 
0 3.87.84. mainder ſhall have time for five years after the death of the tenant 
Diet 3. in tail without iſſue; and if he make not his claim, Ec. in that 
time, he and his iſſues 21e barred for ever (1). The fame law is 
for him in reverſion or the donor, if there be no remainder. P And 
if teuant in tail diſcontinue in fee, and the diſcontinuee levieth a 
fine with proclamations, and five years do pals, and the tenant in 
1 tail dieth; in * this caſe his iſſue ſhall have five years after the « p. 33. 
WT; ;o El. deſcender to bring his Formedon (2). 4 Bur if tenant in tail diſ- 
continue rendring rent and die, and the iſſue accept the rent 
(which doth bar him for his time) and then the diſcontinuee levieth 
a fine and dieth ; in this caſe the iſſue of the iſſue ſhall not be bar- 
red by the five years after the fine, but ſhall have five years after 
the death of the iſſue. And if one de ron ſane memorie make 
a feoffment, and the fcoffee levy a fine, and then the feoffer die; 
in this caſe the heir ſhall have five years after the death of his 
anceſtor, and not be bound by the five years next after the fine 
levied. | | 


nPlow. 374. 


66, 3 


r Plow. 374. 


373] 


24. 8. That have 


See the sta- Eftrangers to fines, that have future right upon any cauſe pre- | riahe 
tuics Plow, cedent, being affected with ſuch: impediments when the right firſt and ja 
356,307. accrueth, ſhall have five years after the impediment removed to ment. 
ver 3. make their claim, c. And therefore iufants that are born, or in 
Flow. 358. ; 1 a , 
their moiher's womb when ſuch right doth happen to them, women 
covert, mad men, lunatics, priſoners beyond the ſeas, ſhall have 
this time. As if a man have iſſue a ſon and a daughter, and the 
ſon doth purchaſe lands and die, and the daughter entreth as his 
heir, and 1s difſeiſed by A. who levieth a fine, and five years pats 
without claim, and ten years after the father hath another ſon who 
—_— is heir to his brother; he ſhall have in this caſe a new full five 
years after he come to his full age, for he is the ficlt unto whom 
the rizht deſcended after the proclamations. But if a ſtranger to a 


78. fine, to whom a remainder or other title firſt accrueth after the 
« 373 fine, do not purſue his right within five years, hereby he and his 


iſſues are barred for ever. And in like manner if the firſt iſſue 
in tai, to whom the title of the tail firſt acerueth, neglect to make 
| his claim, Cc. within the firſt five years after his title accrued ; 
ce 2 | hereby he is bound for ever, and the whole eſtate tail alſo. And 


roy 2 if one abate atter the death of a tenant in fee ſimple, and make a 
rd, ib 6 

er {on 
lav. | 
cauſe! 
a five" 
zrred 6 


(1) If tenant in tail makes a leaſe purſuant to the ſtatute 32 H. 8. and then levies a fine, and dies with- 
"ut iſſue, and afterwards the leaſe expires z the reverſioner ought to enter within five years after the death 
vithout iſſae (the time when his right accrued) and ſhall not have five years after the term expired, for 
e had not then a new right. Cro. Car. 156. 

(2) But if tenant in tail diſcontinue in fee and dies, and the diſcontinuee makes a leaſe for life, and 
rants the reverſion to the iſſue, the iſſue in tail ſhaſl not have a formedon againſt the tenant for life, be- 
taufe by his formedon he muſt recover the eſtate of inberitance, and that is in himlelf, Co, Lit. 297. 
' — — See farther what ſhall be deemed a diſcontinuance and the reme#ies therecn by formedon in dei- 
endcr reverter, and remainder, in Finch's law, 190, 267 Ce. Lit. 325, b.—3 B. Com, 171. 191,—— 
3, Nat. Brev 486. 
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Chap. 2. 


8 | hap. 
feoffnent upon condition, and the feoffee levy a fine, and five years 3 
paſs without any claim made by his heir, hereby the heir is barred Crom 
for the preſent, but if afterwards the condition be broken, and the el's cal 
abator enter, then the heir may have an aſſiſe of moit-danceſter Dyer. 15 
againſt the abator, or enter when he will. | 

6. That have Uſtrangers to fines that have neither preſent nor future right at Plow. in 

no right for the time of the levying of the ſame fines by reaſon of any matter Stowel's 

— before the fines levied, whoſe right groweth entirely before the e 

* proclamations, or partly before and partly after, may make their A Eto 
claim, Cc. when they pleaſe. As if a father die ſeiſed of land his 1211. 
elder ſon being profeſſed, and the younger ſon entreth and is dil- o. 2.in 

ſeiſed, and a tine with proclamations is levied, and then the elder rom wel 
ſon is dearraigned; in this caſe it ſeems he is bound to no time 2 
(1). So if a tenant ceaſe one year, and then a fine with proclama- 
tions is levied, and after the tenant ceaſeth another year, the Lord 
* P. 34. may * have his Ceſſavit twenty years after the proclamations. 
9 7. That have And eſtrangers to fines, that have ſeveral ſutuie rights by divers Plow. 537. 
* future titles growing at ſeveral times, it ſeemeth ſhall have ſeveral five 367. 37% 
* rights by years to make their claims, &c. commencing from the ſeveral times 
4 divers titles. that their titles do firſt accrue unto them. As if tenant for life, + om I 
ith the remainder in fee, make a feoftment in fee, and the feoffee levy pz 
* a fine with proclamations, and he in the remainder ſuffer the five N. B. 20 
* years to paſs; in this caſe he is barred of his entiy upon the aliena- ſtat. 23, 
* tion for the forfeiture, but it hath been held that if the tenant for life 3 
5 die, that he ſhall have another five years time to bring his Lor medon 
. in the remainder. So if the huſband make a feoffment of his wife's Plow. 357, 2. 77. 
. land to another upon condition, which is broken, and he levieth a 368. 372. 76. 
„ fine of this land, and the huſband hath iſſue by his wife and dieth; 
* and the firſt five years paſs and then his wife dieth, hereby he is 
* barred of the title by the condition, but he ſhail have five years 
0 N more to make his claim as heit to his mother. But if lands be low. 358. 
2 given to H. for the lite of A. the remainder to B. tor life, the re- Rennes 
F mainder to H. in fee, and H. is diſſeiſed, and after the diſſeiſor 9. 106. 
" bevy a fine, and five years paſs; in this caſe H. is barred both of 
i his preſent and future eſtate, and ſhall have no further time 10 
make his claim, c. and yet if Ceſtuy gue wie and he in the meine 
remainder die, #. ſhall have another five years to make his claim 
to preſerve his renaainder. In like manner it is if land be given to | 
H. for the life of 4. the remainder to him for the life of B. the re- 
mainder to him for the life of C. and he is diſſeiſed, and the diſſeiſor : 
levieth a fine with proclamations ; in this caſe, ſome ſay H. for his 
preſent right ſhall have five years by the firſt ſaving of the ſtatute, 
and five years after the death of A. by the ſecond ſaving of the ſta- ; 
tute. If one diſſeiſe a feme ſole, and after marry her, and have 
iſſue by her, and the huſband is diſſeiſed before marriage or after, t 
and then a fine is levied with proclamations, and the huſband dieth | 
firſt, and afterwards the wife dieth within the five years, the iſſue (1) s whe 
being of full age, the five years paſs, hereby he is bound as heir to ales, of the 
his father, but he ſhall have five years more after the death of his 47 ans n 
mother to make his claim, &c. Quando duo jura in una perſona 2) Any = 
concurrunt, æguum eſt ac fi eſſent in diverſis (2). | be intitle 
| | ling of fine 
— | m, accordir 
(1) For the doctrine of Profeſſicn, See Co. Lit. 132,—1 Bl. Cem. 132 —Vin, Alr. Fairs (C)—pro- | 5 
feflion (A) &c. and the ſeveral titles there referred to. | f | e the title. 
(2) See further how the five years nonclaim ſhall be accoumed, Fin, Abr. Fine (H. a.) 3) But in 5 
o“ the lan 
Where dan good ; 
4) To Aa v0i, 
F. no Claim 


Nees withir 


me 


hap. 2- | 
0. 10. 06.2 · Where there is a precedent agreement amongſt the parties, as a 11. How a 
Crom- feoffment or the like, there the fine ſhall not paſs any thing, nor _ * 
el's caſe. york by way of eſtoppel, but only by way of corroboration, and Nh 
Dyer. 157 ſhall be guided by the precedent agreement. And therefore if a 
feoffment be made to two and their heirs, and after a fine is levi- 
ed to thein two and the heirs of one of them, this ſhall enure as a 
releaſe, and ſhall not alter the eſtate, but if there be no precedent 
agreement it ſhall work as it may. | 
tz, Eſtop- If A. enfeoff B. of certain land in fee, rendring rent, with con- 
| 211. dition of re-entry for non-payment of rent, and by indenture at 
8. 2. 21 the * ſame time covenant to levy a fine of the fame land to the fe- * P. 3 5. 
* offee to the uſes and conditions in the deed of ſeoffment, and after 
5 a fine is levied ſur conuſance de droit come ceo & c. accordingly ; in 
this caſe this fine ſhall enure as a fine ſur releaſe, becauſe the co- 
nuſee hath the fee before, and it ſhall not enure by way of eſtop- 
pel, albeit it be a fine ſur conuſance de droit come ceo &. And Eſtoppel. 
therefore the rent and the condition ſhall remain in this caſe, and — 
not be extinct. ; 
© before A fine may be avoided for many cauſes, as by the death of the 2 1 
Num. 6. parties after the conuſance before the recording of it (1); or by eder 
rt 2. coving in the procuring of it; alſo it may be avoided for other not: and 
N. B. 20. cauſes, as for ſome error in the proceeding in the ſuing out of the how, 
13 fine, and this is done by writ of error; but this error then that 1. By a writ 
e. 3 ſhall make a fine voidable muſt be notorious, becauſe the thing % <rror. 
is done by conſent, and it is a rule in law, Conſenſus tollit errorem 
. 2.77. (2). And by this means if the huſband and wife levy a fine, and 
76. both of them be within age ; whilſt either of them be within age 
they may avoid the fine as againſt them both. But if there be 
tenant for life, and he in remainder in tail being an infant, and they 
two levy a fine, and he in remainder reverſe it for infancy, this ſhall 
low. 359. not avoid the fine as to the tenant for life alſo (3). A fine alſo is 2. Hy A 
- and may be ſometimes avoided, or at leaſt loſe much of its force —_— — 
by the claim, entry or action of him that hath right to the land me 7 
(4): for if the eſtate, contained in a fine, be once within five years claim, &c. 
after proclamations lawfully defeated, the party hath thereby loſt may be 
his whole eſtate both againſt him which did reverſe the ſame, and made, 
againſt all others which had right or title paramount and made no 
claim within the five years, albeit he which doth bring the action 
have no judgment and execution within ſeven years after the pro- 
clamations. In like manner if there be tenant for life, the remain- 
der for life, the remainder in fee; and the firſt tenant for life alien, 
and the alienee levy a fine with proclamations, and the ſecond te- 
nant for life claim or enter, c this doth make void the fine both 
againt him, and againſt him in remainder alſo: for it is a rule, 
that any one that hath any eſtate in poſſeſſion or reverſion which 


57. 


bo 


9- 
d. 9. 106, 


(1) 35 where the heir of the wiſe of the conuſor brought a writ of error to reverſe a fine levied in 
ales, of the wite's land; the error aſſigned was that the wife died before the return of the writ of co- 
2 on fine was reverſed without difficulty.— Clements v. Langharne, 2 1.d. Raym. 8ygg—Sece 
air. 168. 
) Any perſon who brings a writ or error to reverſe a fine, muſt ſhew that upon ſuch reverſal he 
| be intitled to the land See 2 Bac. Abr. 637 Eſſay on fines 215,——All writs of error for re- 
ling of fines, muſt be brought and proſecuted with effect within twenty years a'ter the time of levying 
m, according to ſtatute 10 C 11. 3 c. 14. witha proviſo as to perſons under impediments, who are 
dwed five years after the impediments are removed. In the caſe of Lleyd v. Vaughan, 2 Str. 1287. 
Pp" 2: rcſol ved the 20 years were to be computed- from the time of the fine levied, and not from the 
e the title accrued. | 
3) But in Zeuch v. Thompſon, 1 Ld. Raym. 179. it was adjudged that tho' a fine may te reverſed as to 
o the land, and remain good as to the reſidue, yet it cannot be reverſed in ict, as to one man, and 
dan good in ſete, as to another. | 3 
4) Toavoid a fine there mnſt be an actual entry, 3 Burr. 1897, and by ſtatute 4 Anne. c. 16. 
6. no da m or entry to avoid a fine with proclamations ſhall be ſuficient, vale's an action be com- 
p< within one year next after ſuch ent) or claim, and preſecuted with effect. | 
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ä INE 
will be barred by the fine when it is levied, may make a claim or 
entry to prevent the bar. of the fine. As tenant for his own, or for 
anothei's life; tenant for years, he in reverſion or remainder after 
an eſtate for life or years, a copybolder, or the Lord, à Guardian 
in nature, or nurture, may avoid a fine. And this they may do 
for themſelves ard others, and for others without authority prece- 
dent or aſſent ſubſequent, and the claim of one of them in this 
| caſe ſhall avail the other. And by authority alſo any other man 
may make a claim, entry, c. in this caſe, for him that hath 
right, and fo he may do alſo. without any authority precedent, if 
the party for whom he doth it do afterwards agree and aſſent 
* P. 36. unto it. But a* ftranger of his own head (unleſs perhaps it be 
| for an infant) cannot make ſuch a claim or entry to. prevent the 
bar of a fine, except he that hath the right do give him authority 
before it be done, ſo to do, or do agree to it after it is done. 
And therefore if a ſtranger of his own head will make an entry 
or claim into land whereof a fine is levied, whereunto I have right, 
and he do it to my uſe, and 1 do not agree to it within the five 
years, this entry or claim will not avoid the fine (1). And yet it 
was held by Juſt. Doderidge, M 2 Car. B. R. that if a ſtranger en- 
ter in my name and to wy uſe that have the right, this doth veſt 
the eſtate in me before agreement, and I ſhall be ſaid to agree un- 
ti] 1 do diſagree. | 


3.By a plea. 


and before the time of the fine levied, and that partes finis nibil 
habuerunt tempore levationis finis, and then he muſt ſhew in 
whom the eſtate was. As if leſſee for years, or a diſſeiſee, levy 
a fine to a ſtranger that hath nothing in the land, or 4. be diſſei- 
ſed by B. and B. be diſſeiſed by C. and B. levy a fine to D. or one 
that hath a right of a remairder only; or a diſſeiſor make a gift in 
tail, and the donee make a teoffment to A. and after levy a fine to 
a ſtranger that hath nothing in the land But this plea it ſeems 
neither parties nor privies, albeit they be iſſues in tail, may have 
at this day (2), but ſtrangers only; and therefore in the laſt caſe, 
the diſſeiſor, and not the iſſue in tail may avoid this fine by this 
plea. But if a collateral anceſtor, of whom the iſſue in tail doth 
not claim the land, levy ſuch a fine, the iſſue may by this plea 
avoid it. It ſeems alſo the ifſue in tail may have this plea to a 
fine ſur releaſe only. - 

Alſo there is a plea by which (as it ſeems) a fine hath been Co. 3. 84 
avoidable, which in effect is nothing elſe but an averment of ſeiſin Dyer 334 
ſtil] in the demandant or plaintiff, or his heirs, before, at, and af- *99- 5 
ter the time of the fine levied. And this plea (as it ſeems) no man 
may have at this day but the iſſue in tail only, to avoid a fine le- 
vied Sur grant & render, by the anceſtor in tail, and not to avoid 
a fine levied Sur conuſance de droit come ceo que il ad de ſon done, 
&c. and a feme covert, to avoid a fine levied by her huſband alone. 

If there be two of one name, and one of them levy a fine of 34 H. 6. 
the land of the other, or a ſtranger levy a fine in the name of 19H. 6: 


4. By a 


vacat. 


(1) The claim to avoid a fine muſt be of ſuch a nature as correſponds with the eſtate, and there" 
an entry on the land by a ce/tuique truſt is not a ſufficient claim to avoid a fine, but it muſt be by ſubp® 
1 Cha. Ca 268, 278, —2 Black. Rep. ggs.—But it is ſaid claim to avoid a fine by bill in chancer y1s! 
ſaflicier.:, and that it ought to be by actien. per Catlin, Dal. 116. fl. 9, 16 Fig. Arin.—See furt 
Ar. Fine, (G a.) — Cem. Dig. Claim (E). 

(2) For they are debarred the plea gad partes ſnis, & c. by the ſtatute 27 Ed. 1. de finil us l 
See 1 Inſt 333. 

(3) Se note 2 to the next page. 


A fine alſo may be, and ſometimes is, avoided by plea, as by Stat. 4 H. 


averment of the continuance of ſeiſin of the land in another, at, R "5 = 
141. 8;, 
« Dyer 334. 


27E.1.c. 


Chap. 2. Ch 
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(2) | 
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„2. Chap. 2. Of a FINE. 
him that is owner, of the land; in both theſe caſes the fine may be 
avoided by pleading the ſpecial matter (3). And yet ſome hold 


that in this caſe the party hath no remedy but by action of deceit 


A fine alſo is, and ſometimes may be, avoided by the ſentence 
of a court, when it appeareth to be gotten and obtained by ſome 
notorious fraud or practice (2). 

And now it is high time we come to the ſecond kind of com- & P. 37. 
mon aſſurances made by matter of record, vis. a common reco- 


very (3). | 


Read. | 
(2) In ſome caſes the court will vacate a fine upon motion, to prevent the parties the trouble and ex- 


pence of a writ of error. 3 Lev. 36. 2 Wilſ. Rep. 118. In Hubert's caſe Cre. Eliz. 531. where 
one levied a fine in the name of another not privy nor contenting thereto, the fine was declared void by 
a vacat on the rol}: and the Lord keeper in that caſe ſaid he had always noted this difference. If 
one of my name levies a fine of my land, I may well confeſs and avoid this fine by ſhewing the eſpecial 
matter; for that ſtands well with the fine, But if a ſtranger who is not of my name, levies a fine of 
my land in my name, I ſhall not be recgived to aver that I did not levy the fine but another in my name; 
for that is meer contrary to the record; and ſo it is of all reconuſances and other matters of rerord. But 
1 conceive, when the fraud appears to the court, as here, they may well enter a vacat upon the roll, and 
jo make it no fine; although the party cannot avoid ic by averment, during the time that it remains as 
eee, The offence of levying a fine in the name of any other perſon not privy nor conſenting 
thereto is puniſhed with death by ſtat. 21 Jac. 1. c. 26. mentioned before. If a fine be levied by 2 


4 H. perſon who got poſſeſſion under a forged deed, equity will decree againſt the fine, per Lord Hardwick in 
24 Ca Gartwrigeht v. Pultney. 2 Atk. 380.— When fines may be ſet aſide in equity, ſee 1 Eq. Ca. Abr. 258, 2, 
1. 83 474. avoided for fraud, or aided when defective, Com. Dig. Chancery (3 N.) and 1 Veſ. 289 — 
334 See more fully how fines may be aided, or reverſed, and by whom, Com. Dig. Fine. (H.) Pleader (3 B. 


g9.)—Yin. Abr. Fine (D. 11.) and Bac. Abr. Fines (H). | 

(3) For a deſcription of the nature and operation of deeds to lead or declare the uſes of a fine, and ſome 
general rules and ob'ervations concerning them, See Chet. 84 —Stat. 4 & 5 Ann. c. 16. F. 1g —2 Bl. 
Com. 363.— Bac. Abr. Uſes, and Truſts (E).—p2/ in the chapter on uſes, and Com. Dig. Uſes (D). 
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(1) See further in what caſes a fine may be avoided by a plea, Vin. Abr. Fine, (G. b. 3.) and 22 Co. 
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I" q Of a Common Recovery. 


ji 1. Common A Recovery in general is the obtaining of any thing unjuſtly Co. ſuper 600. 9. 
8 recovery. taken or detained, by judgment or trial of law. And it. is Lit. us 4. See 
ls, Wis. either a common recovery, which is ſuch a recovery as is uſed for mo rn 
„ a common aſſurance of land; or other recovery, which is not uſed ſtat. oa H. 
13 as an aſſurance of land. And the common recovery that is uſed g. cap. 10. 
* | for the aſſurance of land is nothing elſe but cio juris, or a certain 23.Eliz.cap, 
. form or courſe ſet down by law to be obſerved, for the better aſ- z- Dot. & 
=_ ſuring of lands and tenements to men. And this is ſomewhat after Well. Sys 
the example of the recovery upon title, which is without conſent tit. Reco- 
| and contrary to the will of him againſt whom the ſame is had : very. 
. for there is in this a colourable ſuit, wherein there is a demandant 
f Recoveror. which is called the recoveror, and a tenant which is called the reco- 
, Recoveree. Veree, and one that is called to warrant upon a ſuppoſed warranty 
_ YVouchee. which is called the vouchee. | 

Ms 4. Quotu- he common recovery is ſometimes with a fingle voucher ; 
1 plex. which is, when the writ is brought againſt him that is to paſs the 
oy land, immediately, and he doth vouch over the common vouchee. 
1 5 8 And ſometimes it is with a double voucher; which is when the 

writ is brought againſt another, to whom he that is to paſs the 

4 land, hath aliened it, and he doth vouch him that is to make the 
* aſſurance, and he doth vouch over the common vouchee: and this 
3. The man- is the ſuteſt way, and the ſafeſt kind of recovery. In this forma- See the 

ö 


ner and or- lity of a common recovery, the courſe is, that by agreement of the Places be- 


{ 1 - +" _ parties a real action is begun by a writ of entry brought by him __— pF 

| ga , - : : 94. 10. 43. 
„ common that is to have the land aſſured, againſt him that is to make the 45. 
1 recovery. ſame aſſurance, if it be with a ſingle voucher; or if it be with a 

i double voucher, againſt him to whom he that is to make the aſſur- 
*. ance, hath aliened the land. And in this ſuit, the recoveror that 
"4 doth bring the action doth furmiſe that the tenant againſt whom 
in the writ is brought hath no right to the land, but that the recove- 
i ror hath right thereunto, and that the tenant came to it from ſuch 
5 a ſtranger whom the demandant doth name: And to this the tenant 
* doth appear in perſon or by attorney, and then doth enter into de- 
. fence of the land, but in pleading doth vouch to warrant ; i. e. 
5 doth alledge that he bought the land of J. S. a ſtranger, whe in 
i the conveyance thereof bound himſelf and his heirs, to warrant Experi- 
* and make good the title to him or them to whom it is conveyed, atis. 
Wl. and thereupon he prayeth that I. S. may be called in to defend : 
1 P. 38. the t title, and then he“ is allowed by the court to call in 7. S. to 
ſay what he can for the juſtifying of his right to the land before he 
| ſo conveyed it: And hereupon J. S. doth appear, and make ſhew 
1 as if he would deſend the title, but doth pray a further day may 
Wt be aſſigned him to make his defence; which being granted him by | 
* the court, at the day appointed he by agreement, covin, and aſſent Velt Sem 
\, We of the parties, doth not come in, but make default: And there- bi ſupra, 
i upon the lands is to be recovered by him that brought the writ 
[1-0 againſt the tenant, and he is left for his remedy to J. S. upon his 
Wl. warranty, and accordingly judgement 1s given by the court that (1) And 

the demandant or recoyeror ſhall recover the land demanded againſt (2) 1 he 
Adi 

i | the on 6. 10 
1 | lale C. J. 
5 No "UE reaſon 
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the tenant, and that the tenant ſhall recover fo much land of J. S. 

(of his own land) in recompence for the land recovered from him 

which he ought to have warranted and defended but ſuffered 
F.N.B.134. to be loſt (1). And this recovery over is called a recovery in ya- Recovery in 
Co. 9. 6. Jue or pro rata. But if the recovery be with a double voucher, or value 1 8 
a treble voucher, I. S. is upon his appearance to call or vouch to 9%: 
warrant J. D. and to alledge in the fame manner as the tenant doth, 
and ſo pray that 1 D. may come in, and thereupon J. D. doth ap- 
pear and make default: And fo if there be more vouchers ; and 
then there muſt be ſeveral recoveries over in value againſt every 
one of them; but he that is the laſt vouchee is always the con- 
mon voucher, who is one of the cryers of the Court of Common 
Pleas, a man not worth any thing, and one that hath no land to 
render in value upon the ſuppoſed warranty. And by this deviſe 
grounded upon the ſtrict principles of law, the firſt tenant doth 
willingly let go the land for the aſſurance of the purchafer, and 
yet in truth hath no recompence over, becauſe the vouchee hath 
no land to render in value. And by this means if one have an 
eſtate tail in lands which he is deſirous to fell, or to convert into 
an eſtate in fee ſimple, the ſame is commonly done; for the tenant 
in tail doth cauſe the purchaſer or ſome friend of his to bring a 
writ of entry againſt him for this land, and he appeareth to the 
writ, and in 1 ſaith that the land came to him or his an- 
ceſtors from ſuch a man or his anceſtors, who in the conveyance 
bound themſelves to warrant it: and thereupon that man is called 
in, who doth appear and make default, and thereupon judgment 
is had againſt him in manner as aforeſaid. Or if he would have 
the recovery with a double voucher; then he by fine, feoffment, 
or deed of bargain and ſale inrolled, diſcontinue the land, and then 
cauſe the recoveror that is to have the land to bring this writ of 
entry againſt the diſcontinuee, and he doth vouch the tenant in tail 
who doth vouch over the common vouchee, and ſo it is done; 
and by this the eſtate tail, that the tenant in tail hath or had, is 
barred and bound, for that it appeareth now he had no power to 
entail the land whereunto he had no juſt title,“ And beſides he “ P. 39. 
thall recover a recompence over in value, and this is adjudged in 
law to go in ſucceſſion of eſtate as the land ſhould have done, 
which is the reaſon why the recovery is a bar to all that are in te- 
mainder and reverſion as well as to the iſſues in tail (2). | 
Experi- And in the ſuffering of theſe recoveries the tenants and vouch- 
3 85 ees do appear moſt commonly in perſon in court, and ſo the re- 

covery is finĩiſhed in the court preſently without more doing, but 

ſometimes they will not or cannot appear in perſon, and then they 

do uſe to appear and ſuffer the recovery by attorney. And in that 

Caſe there muſt be a conuſance for a warrant of attorney taken to Warrant of 

authoriſe the attorney or attorneys in this manner if it be for a treble Attorney. 


voucher. : 
Veit Semb. Glouc'ſ. Prec A. 8 C B. uri ej us quod j uſſe Ec. read 
'vi tupra. C. D. Manerium de N. cum perlinen &c. gue clam eſſe jus & 


(1) And this agreeably to the doctrine of warranty. 2 Bl. Com, 358. 3 Vel. 193. 

{2) The recompence in value is indeed the true reaſon tor barring the ifſue in tail; but no reaſon for 
37zing the reverſion or remainder z the reaton why they are barred being that the recoveror is by ſuppo- 
on Cf law, in of the eſtate tail, and that eſtate tail, by like ſuppoſition of law, continues for ever. per 
% C. J. in the caſe of Hudſon v. Benſon and Baron, 2 Lev. 28,—Butby Wilde ] in the ſame cale—The 
'u© reaſon of, Common Recoveries being bars is not the recompence in value but that they are common 
ue ances. See further, Piget 14.—Vin. Abr. Recovery (ATleud. 5 14 Bac. Law Tracts, 149.— 
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hered' ſuam ¶ in que iidem A. et B. non habent ingreſſ. niſi peſt 
diſſeifinam quam H. H. injufte & fine judicio fecit præfat' C. infra 
30. annos jam ultim elapſos Ac. ut dic. c. EE 

SGlouc'ſſ. A. S. B. po, lo. ſua W, W. & R. R. attornat. 
ſuos conjunfim & diviſim verſus C. D. de placito terre. 3 

Glouc'ſſ. M. M. gen. quem A. 8 & B. wocant ad warrant', po. 
Jo. ſuo 1.1. & L. L. attornat” ſuos conſundtim & divifim ver ſus 
C. D. de placits terre. 

Glouc'ſſ G. W. gen. quem M. M. woc. inde ad warrant”, po. 
Je. ſue R. G. & R. S. attornat ſuos conjunctin & diviſim verſus 
C. D. de placito terre. 

And in theſe caſes to make two attorneys at the leaſt, and to Co. 10. 43. 
give them an authority jointly and ſeverally, that if one of them Co. 1. 94. 
die before the recovery be ſuffered, the other may have power to 
do and diſpatch it. And theſe warrants of attorney for the ſuffer- 
ing of recoveries are to be acknowledged and certified in the ſame 
manner as the connuſances of fines acknowledged in the country 
are (1); ſave only that recogniſances for warrants of attorney for 
recoveries may be taken by any judge of the Court of Common 
Pleas or any Serjeant at law without a Dedimus Poteſlatem. But 
it any others take it, they uſe to do it by a ſpecial Dedimus Po- 
teſtatem, which is to command the commithoners therein named to 
come to ſuch perſons, ard to take the names of their attorney or 
attorneys in the ſuit, and to certity the fame into the chancery un- 
Examina- der their ſeals ſuch a day (2) And if there be any woman covert 
tion. that is to make the conuſance, it ſeems ſhe is to be examined, as 
in the caſe of the conuſance of a fine (3). And when this is done, 
the recoveries may be ſuffered by the attorneys without the per- 
ſonal appearance of the parties. And this is as good a recovery as 
the other which is ſuffered by the perſons themſelves appearing in 
court, but that it will require longer time for the perfection of it; 
for in this * caſe there muſt go forth a Summoneas ad warran' 
P. 40. which muſt have nine returns ere the recovery can be perfected, 
and by that time one of the parties may be dead (4). And when 
the recovery is thus ſuffered by the parties in perſon or by their 
attorneys, the ſame is to be entered by ſome one of the clerks of 
the Court of Common Pleas upon the rolls of the ſame court there 
ta remain upon record. And herein there mult go forth a writ of 
execution called an Habere fucias ſeiſinam, which is ſent to the 
Habere fa- Theriff of the county where the land doth lie to put the recoveror 
cicileſſinam. in poſſeſſion of the land; (except the recovery be of a reverſion 
of land after a leaſe for years of it, in which caſe the reverſion 
ſhall be in the recoverors by a claim without any writ.) And 
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this writ the ſheriff doth return as executed according to the (2) A 

contents thereof, albeit in truth he never do any thing upon it. 7 5 | 

» £18 

(1) By a rule of court of C. B. Hil. 14 Gee. 3. an affidavit of the acknowledgment of every warrant (3) lf 
of attorney for ſuffering a recovery is necefſary—whecin the depoſing party mult ſwear that he know? bind the 
the parties ;—that they duly ſigned the warrants on the day and year mentioned in the caption (4) A 
that all the parties were at the time of acknowledging of full age and complete underſtanding ;—andit Cannot | 
a feme Covert is a party, that ſhe was ſolely and ſeparately examined apart from her huſband, and fiee- $4. and 
ly and voluntarily contented to, and acknowledged her warrant of attorney ;—and that the parties ref to tuch 
pectively knew that the laid warrants of attorney were intended for the ſuffering of a common recovery u der who 
pa's his her or their eſtate. . (50 Se 
(2) At common law a recovery could not be ſuffered by de. po. for the ſtatute of Carliſle, 16 Ed. 2 by deity 
firſt gave the dedimus. T. Raym. 71. but ſee Cruiſe on Recoveries 79, contra.” executor 
(3) The examination is now totally dituſed accerding to Pig. 66.—but it is otherwiſe according to the Gat is t 
Ecicor o the ſecond edition of that book, feme coveits being examined by the ſerjeants at the bar when Salt, 22 
they come to ſuffer recoveries. See the caſe of Se v. Olizer, 5 Mod. 209. where feme covert vouchet loever 11 
Was under age and <ffcared by att:rney, and the recovery reverſed after ſhe came of age: if ſhe had be in af 
vouched 'n perſon, or by guardian, the recovery ſhould nt have been reverſed for error after full age. ſue, ma 
(4) Abridged to five returns by Stat. 16 Car. 1. c. 6. §. 10.— and by Stat. 24 Ges. 2. c. 28. forthe! recover) 
abridged to jour retuins. See 1 Lev. 130. Winne v. Lliyd, where the warrant of attorney v (6)B 
telted before the ſemmons ad werren'izendum, and on a writ of error, the recovery held good. the recc 
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And after this all the ſame proceeding is to be exemplified by 
the clerk of the ſame court (1). | e 

Co.5.41.10. A recovery being matter of record is much of the nature of a 4.708 _ | 
37. 39- 3-5. fine, and ſuch a thing as whereof the law taketh notice; for it is — 5 
6. 41. 42. now become a formal and orderly manner of aſſurance of lands, and it. 
l ay one of the common aſſurances of the kingdom, or a common way 
= . fat. and means to paſs land from one to another (2); and therefore if. a 
;; iz. tenant for life ſuffer ſuch a recovery of his land it is a forfeiture of Forfeiture. 
cap. 5. 23. his eſtate (3); an uſe may be averted upon it as well as upona fine; erment. 
ca. 3 7. H. 8. and it may be avoided for covin as well as any other kind of con- Covin. 
* veyance. But it is of ſpecial uſe and hath a ſpecial virtue to bar 
and bind eſtates in tail and all the remainders and reverſions there- 
upon (4). And becauſe many of the inheritances of the kingdom 
do depend upon this aſſurance, and it is oft times the greatelt ſe- 
curity purchaſers have for their money, therefore it hath much fa- 
vour from the law at this day. And therefore the law will not 
endure it ſhall be diſputed againſt, for Communis error facit jus. 
And hence it is that it ſhall not be avoided for ſmall errors, for it 
is another rule of law, Conſenſus tollit errorem. And if a recove- 
ry be ſuffered by a tenant in tail, hereby he hath not only diſcon- 
tinued, barred and deſtroyed the eftate tail, and fo defeated him- 
ſelf and his iſſues, the former owner of the land, and all the re- 
mainders and reverſions thereupon that ſhould take place after the 
eſtate tail, whether they be in eſſe or contingent only; but alſo all 
former eſtates, leaſes and charges made by him in remainder or re- 
Co.1.62.25, verſion (5): for as when the eſtate tail in poſſeſſion is not barred 
Dot. & by arecovery, the eſtates in reverſion or remainder are not barred, 
2 :» for Quod non in magis propinguo non in magis remote valebit; ſo 

Ait is e converſo, where the eſtate tail in poſſeſſion is barred by the 
recovery, all the remainders and the reverſions, conditions, charges, 
incumbrances and eſtates dependent upon it are barred alſo (6) ; 
except it be * in ſome ſpecial caſes where the remainder or reverſi- * P. 41. 
on is in the King. And therefore if A. be tenant in tail, the re- 
mainder to B. in tail, the remainder to C. in fee, and B. or C. 
doth make a leaſe for years of the land, or grant a rent charge out 
of the land, or enter into a ſtatute, or the like, or grant the re- 
mainder or reverſion upon condition ; and after 4. doth ſuffer a 
common recovery of the land, and after dieth without iſſue; in 
this caſe the recoveror ſhall hoid the land diſcharged of all theſe 
eſtates and charges in remainder. But otherwiſe it is if A. 


the proceſs of a recovery; one of which is, to empower the tenant in tail to bar the eſtate tail by a 
** folemn deed to be made in term time and inrolled in ſome court of record.“ A deed ſo made with 
'#]cranity would obviate the doubt of the Ld. Keeper in 1 Pr. Y/ms.'g1. 

(2) And ſupported by the judges; and the court of C. B. will amend miſtakes in entering up recove- 
rics, 5 Cc. 45. 1s, 170.—See fully as to the origin, nature, and uſe of a common recovery, Fig. 8.—2 
BY. Cm. 117, 35 7.—1 Burr, 115,—1 Wil, Rep, pt. 1. p. 73- | 
(3) If alone, but when he ſuffers it with voucher of the tenant in tail, the recovery will be good to 
bind the remainder man Mie man v. Gennin gs, Cre. Eliz. £70. 

(4) And the power of ſuffering a common recovery is a Priviiege inſeparably inciden to an eſtate tail, and 
cannot be reitrained by condition, limitation, cuſtom. rECOgniz ance, ſtatute, or cor enaat. Sce 1 Burr. 
$4. and the authorities th. re cited to prove this doctrine: but the tenant in tail, in order to be intitled 
t uch privilege muſt be tenant in tail in peſſeſien; or he mult have the concurrerce of the prior freehol- 
der who claims under the ſame ſettlement. per Ld. Mansfield inGoodtitle v. Duke of Chandos, 2Burr. 1072. 

{5) See accord+ngly and the reaton, P:g. 118. but tho a common recovery bars a contingent remainder, 
by deitroying the particular precedent eitate which ſupported it, yet it bars not a /pringing uſe, nor an 
executory deviſe, Pig. 127. —and therefore an executory deviſe is (aid to be a perpetuity as far as it goes, 
t1:! is to ſay, an eſtate unalienable though all mankind join in the conveyance. Scatterwoed v. Edge, 1 
Sab. 229.◻»nðt is a rule that an execut:iry deviſe cannot be prevented or deſtroyed by any alteration what- 
toever in the eltate out of which, or after which it is limited ;—-Fearne, 3d . 306.— lf the remainder 
de in abeyance, a common recovery wii bar it. 6 Co. 42. 4. — A term limited to commence on failure of iſ- 
2 may; by baried by a recovery. 1 Lev, 35.— A power appendant or in gro!s, is allo barrable by 4 
recovery. Pig. 138. 

(6) Becaule the law conſiders the conveyance by common recovery in the nature of a real action, and 
the recoveror is in by right; but it will not bar a martgage, becauſe that is to be conſidered as a charge 
vpon the ellate, and cannot be defeated. per Ld. Hoardwicke. 2 Aih, 591. buuſelf 


{1) The learned author of the commentaries in 2 Vl. p. 361. propoſes ſeveral methods for ſhortening 
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himſelf make a leaſe, or enter into a ſtatute, and then ſuffer a ew. c: 
common recovery of the land ; in this caſe this recovery doth not Doct. & 
avoid, but affitm the leaſe or charge; for whereas it was before Stud. 49. 
avoidable by the iſſue in tail or him in remainder or reverſion, now e infra 
it is good againſt them all, and the recoveror alſo ſhall hold it 
charged and ſubject to the leaſe and charge of the tenant in tail 
(1). This kind of aſſurance therefore is in ſome reſpects better than 
a fine, for a fine will bar the heir in tail, but nat him that is in 
IS the remainder, or reverſion ; but a recovery will bar them all. 
6. What In every good and binding common recovery theſe things are re- Weſt. Symb. 
ſhall be ſaid quiſite 1. That there be a demandant, a tenant, and a vouchee, ubi ſupra. 
a go d com- as the efficient caules thereof; for if either of theſe be wanting it Co. luper 
ee, nib} And therefore if a common recovery Lit. 37%: 
ry: and who is not a complete recovery, And therefore 1 recovery 
mall be bar- be had againſt the tenant in tail without a voucher, this is void. 
rel an! And for this it is to be known that ſuch perſons and by ſuch 
boundthere names may be demandants, tenan:s, and vouchees in recoveries, as 
or not. may be cognifors and cogniſeeQin fines. 4 And therefore a recove- a Benet's 
Infant. ry ſuffered by an infant appearing by his guardian is good, and will caſe. 
Women bind him and all others (2). b So alſo a recovery had againſt a Hobart's 
covert. woman that hath a huſband, being joined with her huſband, will _ ay os 
bind her and all others. 2. That there be land demanded as the Earl of 
matter, and that the thing be demandable. And for this it is to be Newport's 
known that of ſuch things, and by ſuch names, as a writ of cove- caſe ad- Stat. 34 F 
nant for the levying of a fine may be had, a writ of entry for the 8. c. 20. 
ſuffering of a recovery may be had ; fave only it may not be de plow. 51g. o ſuper 
foſſata, flagno, piſcaria, un' carucat” terre, eſtoveriis, homag 2) Doct. & 3 
fidelitat, de ſerwitiis faciendis, de bowata terre, de mariſc', de ſeli- Stud. 52. Co. Co. 8. 77 
on terr&, de gardi no, cottagio, crofio, wergata terre, fodina, mi- 8 
* ä eſt. ubi 
nera, mercatu, nec de ſuperiori camera: and yet of ſome of theſe fapra 
alſo it may be by other names: alſo a recovery may be had of a 
rent, common advowſon, franchiſes, and the like, but not of an 
annuity (3). 3. That it be had and ſuffered in that order and Co. 3. 3. ſtat. 
form as law requireth, vis. that there be a writ of entry brought, *3511z-< 3- 
and appearance of the tenant in fait, a voucher, and an appear- 
ance of the tenant in law the vouchee, judgment and execution in 
manner as aforeſaid ; for if there be any ſubſtantial defect in theſe 
things the recovery may be thereby * avoided by writ of error; 
but if it be only in form it will not hurt. 4. That there be a law- Dyer 252. (1) Te 
ful tenant to the precipe, #. .e. that the writ of entry be brought as N or there 
againlt one that at the time of the writ brought is tenant of the > FOE, Bog = 
freehold, either by right, i. e. that hath an eſtate for life at c 3.6 Bey. few 
leaſt in the land, or by wrong, i. e. that is a diſſeiſor of the ſuper tis enact 
land demanded and whereof the recovery is had (4). And Lim. 46. Lit. ai rence, 
thereſore in this caſe the courſe is where the land to be reco- Sect. 519. aner 20 i 


5 d, hell! 

(1) Tenant in tail mortgaged tor years, and died without ſuffering a recovery.; and a mortgage held not Joined ine 
good.—lt he had ſuffeied a recovery afterwards it would have let in the mortgage. Beek v. Welſb, 1 ntitled to 
Will. Rep. 256. — As to the operation of a recovery, by letting in all the preceding incumbrances, and n reverfic 
rendering valid all the preceding acts of the tenant in tail, ſee get 120 —Cruiſe on Recoveries, 159. ng or aff 
(2) As to recoveries ſuffered by infants, lee Pig. 64. and further in Vin. Abr. Recovery common (Dl. ':/uablc 


Com, Dig. Enfant, (B2). In what caſes equity will decree infant truſlees to join in a recovery, 1 Pr. na. ing te 
W ms. 536. 3 Atk. 559. rw record 
(3) A common recovery in the common pleas of c:pyhold lands will not paſs them, but if lands are cu/- ower. 
tematy freebolds, and paſs by ſurrender in a borough court, a recovery in C. B. of ſuch lands will be good. me of ſu 
Oliver v. Tayler, 1 Ath. 474. but ſee rontra the opinion of Willes Chief Juſtice, in the caſe of Carr v. Sin- enant 10 
ger in 2 Leſ. 603. For the method of ſuffering recoveries of cepy he ds, ſee Pig. 100 - Bac. Abr. Co- ame, 75 
pyhold (C). Recovery may be ſuffered of a fruſt ate (by ceſtuigue truſt) as effectually as it may of a or the o 
legal eſtate. See 1 Pr. ms. 91. g Med 143. Fearne 2.46.—See further, of what things a recove- (3) Or 
ry may be ſuffered, Fin. Abr. Recovery (S). Filſ. 283.— Pig. 97. F: . 
(4) Otherwile the recovery is void according to Pig. 28, but ir there is no tenant the recovery is godd es by te: 
againſt the party who ſuffered it, by way of ettoppel, tho? not againſi remainder men or ſtrangers. 10 ecoverie: 
Mod. 45.——— Tenant to the precipe may be made either by fine, feoffmert, leaſe and releaſe, or by bar- n order, 
pain and ſie inrolled, Jil. 281. See further Vin. Abr. Recovery (U). Com. Dig, Recovery (B. 3 (4) See 
Fig. 65. 72. As to the doQrine of tenant to the precipe by diſſeiſin, ſee the caſes of Tayler v. Harde, and | 
1 Barr 60,—und Goodtitic v. Duke of Chandos in 1 Barr, 1068. 


vered 


os #E OO EET | | 
Plow. £14. vered is in poſſeſſion, and a fine and a recovery is had of it 


Doct. & together, the fine is ſued out firſt, for this doth make the conuſee 
Btud. - tenant of the freehold of the land, and then the recovery is had 


3, © ap. 3. N 


againſt him (1). And when the recovery is to be had of a rever- 


ſion, and that there is an eſtate for life in being of the land whereof 
the recovery is to be had, (for an eſtate for years, or any ſuch like 
eſtate, will not hinder the ſuffering of a recovery,) there the courſe 
is to get a conditional ſurrender from the tenant for life of his 
eſtate to him in reverſion or remainder, to the end that he may be 
perfect tenant of the inheritance, and then the writ of entry may 
be brought and the recovery had againſt him (a): for if a writ of 
entry be brought againſt a ſtranger, and he vouch the tenant in tail 
in poſſeſſion of the land, and ſo a recovery is had, or if there be 
tenant for life of land, the remainder or reverſion to another in tail 
or in fee, and a ſtranger doth bring a writ of entry againſt him in 
the remainder or reverſion, or againſt a ſtranger who doth vouch 
him, and fo a recovery is had ; theſe recoveries are not good. And 


8 
yet if the writ be brought againſt the tenant of the land and a 
ſtranger that had nothing in the land together, and ſo a recovery 
= be had; this recovery is good enough. And if a diſſeiſot make a 
: gift in tail of the land to another, and the writ is brought againſt 
s him, and he vouch the diſſeiſee, and he vouch the common 
Stat. 34 H. vouchee ; this is a good recovery. 5. That it be in ſuch a caſe as 
6 8. c. 20. is not prohibited by ſome ſtatute law (3): for if the King give any Prerogs- 
6. py of his own land whereof he is ſeiſed, or cauſe or procure another tive. 
8 it. 371. 


in conſideration of money or other land to = the lands whereof 
Co, Co. 8. 77. he is ſeiſed in tail to any of his ſubjects or ſervants in recompence 
of their ſervice, or the like, the remainder to the King in fee ſim- 

ple, or fee tail ; ſuch eſtates in tail cannot be barred by a common 
recovery: And therefore if ſuch a tenant in tail ſhall ſuffer a reco- 
very of ſuch land it is void, and it will neither bar the iſſues in 
tat. tail, not any of them in remainder, nor the King (4). But if the 
3 King make ſuch a gift in tail, keeping the reverſion to himſelf, 
and after doth grant a reverſion to another; in this caſe the te- 
nant in tail may ſuffer a recovery, and bar the eſtate tail and the 


2 * 


. (1) Tenant to the precipe made by fine, recovery ſuffered, fine reverſed ; yet held a good recovery, 
r vr there was a tenant, at the time. 2 Sal. 568. Lloyd v. Evelyn. | 
. 6. (2) Anq though the tenant for life keeps the poſſeſſion, yet the recovery will be good. Pig. 41. and 
ſuch lurrender by tenant for life ſhall be preſumed on a recovery of forty years ſtanding. 2 Str. 1129, 
7 1267. ſce further 2 Burr, 1069.—By the ſtatute of 14 Geo. 2. c 2c, for amending the law of recoveries, 
tis enacted, that common recoveries ſuffered without any ſurrender of /za/es fer tives, or without the con- 
it, airence, or any COnVEVAnce or afſurance from any ſuch leſſees, or other perſons claiming under them, ia 
” der to make good tenants to the writs of entry, or other writ whereupon {uch recoveries ſhall be ſuffer- 
— d, ſhall be as effectual in law, as if ſuch leſſees or other perſons claiming under them, had conveyed or 
not Joined in conveying @ good eſtate of freehold to the tenants in ſuch writs. Povided the perſon or perſons 
,1 atitled tothe fitſt eſtate for lite, or other greater eſtate (in caſe there be no ſuch eſtate for life in being} 
and n reverſion or remainder, next a ter the expiration of ſuch leales, ſhall convey or aſſure, or join in couvey- 
. og or aſſuring an eſtate for life at the leaſt, to the tenants in thoſe writs. By this act alſo pug halers tor 
D). a valuable con'ideration, may, a ter twenty years from the time of their purchaſe, produce the deeds 
Pr. da ing tenaut, &c, and declaring the uſe of recoverie:, as ſufficient evidence of the 1ecoveries, in caſe 
x record of the recoveries can be feund : Provided the perſons making the deeds had ſufficient eſtate and 
uſ- 'ower. Ard by this act alſo common recoveries, ſhall, after the expiration of twenty years from the 
od. me of ſuffer ng them, be deemed valid, if it appears upon the face of ſuch recovery that there was a 
ir- enant io the writ, and it the perſons joining in ſuch recovery had fufficient eſtate and power to fuffer the 
of anc, ns ev:thtunding the deed or deeds for making the tenant to ſuch writ ſbould be left or not appear. 
fa or the opcia'i-n of this ſtatute, ſee 1 Burr. 1 154—2 Burr. 1074. 
ve (3) Or by ſome legal dilability, as auainder, or being an alien, &c. ſee Pig. 73. The diſabling ſtatute 
1.17. 7. 7.20. as to ;ecoveries by feme coverts of lands cx provificre wiri:—33 H. 8. c. 31. as to recove= 
20d es by tenant for life without the conſent of him in remainder or reverſion :=34 & 35 H. 8. c. 20. as to 
10 ecoveries of lands of ihe gift of the frown :—and 14 Elix. c. 8. as to recoveries by covin; are explained 
ar- n oder, and illuſtrated by caſe- and determinations under them reſpectively, in Pig. 75 to 96. 
3.) () See the ca'es of Murray v. Eyten & Price, T. Raym, 338. and Neal v. Wilding, 1 Wil. Rep, 
de, 75- and further Com, Dig. Eſtates (B. 31.) Vin. Abr. Recovery (A). . 
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Of '« REGOVERY: Chin 


reverſion alſo, And where a ſubje& by the King's proviſion doth 
make ſuch a gift in tail, and then doth grant the remainder to the 
King for life or years only; in this caſe the eſtate tail, remain- 
ders, * and reverſion alſo, may be barred by a common recovery. 
So in other cafes where a ſubje& doth make a gift in tail, the re- 
mainder to the King in fee; this eſtate tail may be barred by a 
common recovery. And therefore if there be tenant in tail, the 
remainder or reverſion in fee to another, and he in remainder or 
reverſion by deed indented and inrolled, doth bargain and ſell his 
remainder or reverſion in fee to the King ; or if one covenant 
to ſtand ſeiſed to divers uſes in tail, the remainder to the King in 
fee; in theſe caſes the eſtates, and the reverſion and remainders 
depending thereupon, may be barred by a recovery. So if a man 
make a gift in tail, the remainder in fee, and he in the remainder 
doth grant his remainder to another for life, the remainder to the 


King in fee on condition the eſtate ſhall be void upon the tender of 
20), in this caſe the eſtate tail, and the reverſion alſo, and condi- 


tion thereupon, may be barred (1). So if the Duke of Lancaſter 
had made a gift in tail, and the reverſion had deſcended to the 
King; this eſtate tail might have been barred by a recoveiy. So 
if Prince H. ſon of H. 7. had made a gitt in tail, the remainder to 
H. 7. in fee, which remainder by the death of J. 7. had deſcended 
to H. 8. in this caſe the tenant in tail might have barred the eſtate 
tail by a recovery (2). And yet if the King make a gift in tail, 
the remainder in tail, or grant the reverſion in tail; in theſe caſes 
a common recovery may not be ſuffered to bar the intail, remain- 


der, or reverſion, And if the huſband for the advancement of his stat. 11H. 
wife in jointure, and the preferment of the heirs of their two bo- cap. 20. Co, 
dies, make an eſtate in tail to him and his wife and the heirs of 3-58-61.53 


their two bodies, and the wife after her huſband's death alone by 
herſelf, or with any other huſband, ſuffer a common recovery of 
the land whereof this eſtate is made; this r covery will not bar the 
eſtate tail. But if in this caſe the recovery be ſuffered by the heir 
in tail, or by the heir and his mother together, it is a good reco- 
very. And therefore if A. be ſeiſed of land in tee, and he make a 
feoffment in fee, to the intent that the feoffee thall reconvey it to 
him and his wife and the heirs males of his body ; and this is done 
accordingly, and they have iſſue a ſon, and ſhe ſurrender, or make 
a forfeiture, and he enter and ſuffer a recovery; this is a good re- 
covery, and bar to the eſtate tail: or if the writ be brought againſt 
the mother, and ſhe vouch the heir in tail, and fo a recovery is 


had, this recovery will bar the eſtate tail. And howſoever at the Stat. 14. 
common law a recovery againſt. a tenant for life with a voucher Elis. e. 8. 


upon a lawtul warranty and a recovery in value, was a bar to him 
in remainder or reverſion, and there was no remedy in this ca{ 
yet at this day it is otherwiſe (3). And therefore if tenant in tail 
after poſſibility of iſſue extinQ, tenant by the courteſy, or any 


other tenant for life, do ſuffer their lands to be recovered from 


them by * covin and agreement, either as immediate tenants or as 


Co. 1. 2% 
62. 10. 43. 
©, 48. 3. 6. 


(1) See accordingly. 2 Co. 52. 4. 

(2) See accordingly. Co. Lit. 37 2. 6. 

(3) See diſtinction between recovery ſuffered againſt tenant for life, upon the ground of its being ſuf 
fered with his conſent, or without; and its different operation in thoſe cales as to remaindermen and te- 
verſioners; Cs, Lit. 364. 4. aud further as to recovery againſt tenant for Jife, Milf. 274. 
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Of a RECOVERY. 


43 


vouchees upon feigned titles, without the aſſent, and to the pre- Forfeiture 


judice of him in remainder or reverſion ; ſuch recoveries are void, 
and will not bar the remainders or reverſions, but are forfeitures 
of the eſtates of ſuch tenants for life (1). Inſomuch that if tenant 
for life be made tenant in fait to the writ, or tenant- in law upon 
the voucher, and ſo a recovery be had; as if tenant for life make 
2 leaſe for years, and the leſſee for years doth make a feoffment in 
ſee, and the feoffee doth ſuffer a common recovery in which the 
tenant for life is vouched, and he vouched the common vouchee ; 
theſe recoveries will not bind the reverſions or remainders. But there 
is no proviſion made at this day to preſerve the reverſion or te- 
mainder expectant upon an eſtate tail, nor to avoid a recovery of 
the tenant for life, where he in the next remainder is agreeing and 
aſſenting to it. And therefore if there be tenant for lite, the re- 
mainder to A. in tail, the remainder to B. in tail, &c. with divers 
remainders over ; and the tenant for life doth ſuffer a common re- 


covery, in which he doth vouch 4. who doth vouch the common 


vouchee ; in this caſe this is a good recovery and doth bar the ef- 
tate tail, the remainders, and reverſion alſo (2). And if one be 
ſeiſed of land in fee and have two ſons, A. by his firſt wife, and B. 
and a daughter by his ſecond wife, and he deviſe the land to his 
wife for her life, the remainder to B. his fon in tail; and the re- 
verſion of the fee deſcend to A. and the writ of entry is brought 
againſt the tenant for life, and ſhe vouch B. and he doth vouch 
the common vouchee, and fo a recovery is had without the aſſent 
of the heir in reverfion ; this is a good recovery and a bar to all 
the eſtates in poſſeſſion, remainder and reverſion. And if a writ 
of entry be brought againſt the tenant for life, and he make de- 


fault after default, and then the next in remainder in tail is re- 


ceived, or he pray in aid of him in reverſion or remainder, and 


then they vouch over, and ſo a recovery is had; this is a good 


recovery and a bar to all the eſtates in remainder and reverſion. 
But if the writ of entry be brought againſt the tehant for life and 
him in the remainder 1n tail togerher, and they vouch the common 
vouchee, and ſo a recovery is had; this will be no good recovery 
to bar the eftate tail (3). * And if ſpiritual perfons, as Biſhops, 
Deans, Parſons, and ſuch like, ſuffer a recovery of their eccleſiaſ- 
tical lands; ſuch a recovery is void and will not bind the ſucceſſor. 
b But if it be not in ſome ſuch prohibited caſe as before, and the 
recovery be had and ſuffered by and between ſuch perſons, and 
of ſuch things, and in ſuch a manner as aforefaid ; in ſuch caſes, 
#lbeit there be in truth no warranty made upon which the voucher 
is had, and albeit there be nothing to be recovered in value, for 
that the vouchee hath no land to recover over in recompence, and 


albeit that no execution be done in the “ life time of the party & 


againſt whom the recovery is had, yet is the ſame regularly a per- 
petual bar to the parties againſt whom the ſame is had and their 
heirs, of all the eſtates they have in fee ſimple, fee tail, or for life 


P. 45. 


t) Tenant for life ſuffers a recovery, and afterwards reverſes it by a writ of error, but the forfeiture 
ſtill remains, Shinn. 74. | 
(2) But ſee Pig. 27. where a recovery with treble voucher is recommended as preferable, wherein 
the tenant to the precipe ſhould vouch the tenant for life, who ſhall vouch 4, who ſhould vouch the com- 
mon vouchee, 


(3) Accordingly Leech. v. Cole, Cre. Eliz.6 
triue of a joint præcipe, Pig. 36. 


70. and Vin. Abr. Recovery (D). ſee further as to the doc- 


im 
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Of a RECOVERY. ; Chap. 3 
in them, and againſt all them in remaiader or reverſion, and the | 
remainders and reverſions that are depending upon their eſtates : 
with this difference, the recovery with the ſingle voucher doth not Co: 3. 59, 
bar any eſtate but ſuch as the tenant in tail hath in poſſeſſion at the Lit. Bro. 
time of the recovery had, ſo that if the tenant in tail be in any _ 38, 
other eſtate, as by diſſeiſin, or the conveyance of the diſſeiſor, or 3 
the like, this eſtate is not barred: but the recovery with the dou - caſe. 
ble voucher doth bind and bar all intereſts, eſtates and titles that 12 Ed. 4. 13, 
the vouchee hath at the time of the entry into the warranty (1). 13 Ed. 4-1, 
All which is further illuſtrated by the examples following. < If e Co. 3. f. 
the writ of entry be brought againſt the tenant in tail, and he 10, 37. 
vouch the common vouchee, and ſo a recovery is had; this reco- 
very with a ſingle voucher is a good recovery and a bar to the eſtate 
tail, if it be then in poſſeſſion and not put to a right, and to all 
the remainders and reverſions depending thereupon' (2). 4 So if «Co. 1. 138. 
lands be given to A. in tail, the remainder to the right heirs of B. 136. 3. 59. 
(B. being then living) and the writ of entry is brought againſt the 3 4: 19 
tenant in tail, and he doth vouch over the common vouchee; this A 1 
is a good recovery, and · a bar to the eſtate tail and the remainder 
alſo. But if the tenant in tail be diſſeiſed, and then ſuffer a reco- 
very with a ſingle voucher; or the diſſeiſor make a new eſtate in 
tail to the tenant in tail, and then the tenant in tail doth ſuffer a 
recovery with a ſingle voucher; or if the tenant in tail make a fe- 
offment in fee of land, and then take back a new eſtate to himſelf 
from the diſcontinuee in tail or in fee, and then doth ſuffer a com- 
mon recovery with a ſingle voucher ; by this recovery the intail is 
not barred (3): but by a recovery with a double voucher in 
theſe caſes the eſtate tail is barred. And therefore as where the 
tenant in tail doth levy a fine, make a feoffment, or bargain and 
ſell the land by deed indented and inrolled, and the writ is brought 
againſt the conuſee, feoffee, or bargainee, and he doth vouch the 
tenant in tail, and he doth youch the common vouchee ; this doth 
bar the eſtate tail and the remainders and reverſion depending 
thereupon : So if in theſe caſes the conuſee, feoffee, or bargainee, 
doth make a new eſtate in tail to the conuſor, feoffor, or bargainor, 
or he diſſeiſe the conuſce, feoffee, or bargainee, and then levy a 
fine, make a ſeoffment, or bargain and ſeil to another againſt whom 
the writ of entry is brought, and he vouch the tenant in tail, and 
he doth vouch the common vouchee ; by this recovery the firſt and Co. 3. 8. 
ſecond eſtate tail and all the remainders and reverſions depending Plow. in ow. 514. 
thereupon are harred. So if lands be given to 7. S. and the heirs agg" 
males of the body * of his wife engendered, and he hath iſſue a 
ſon, and after his wife dieth, and he diſcontinue, and take an eſ- 
tate to him and the heirs females of the body of his ſecond wife, 
and after diſcontinue again, and take an eſtate to him and the 
heirs females of his own body, and after diſcontinue again, and pr. 3.6.1, 
the writ of entry is brought againſt. the laſt diſcontinuee, and he Eds 4. 14 
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(1) See accordingly Bro. Abr. Taile 32. Bac. Abr. Fines and recoveries (C). Wilſ. 245. 
(2) If tenant in tail covenants to ſtand ſeiſed to the uſe of himſelf for lite, with remainder to his ſons (it) T 
in tail, and afterwards ſuffers a recovery (being bimſelf tenant to the precipe and vouching over the | "rang 
common vouchee) to other uſes in fee, the ules on the recovery will be gocd : for where tenant in tail "Mi 1 * 
covenants to ſtand ſeiſed to the uſe of himſelf for liſe, with remainder to his iſſue in tail, it is void, and 5 ft 7 
will not alter the eſtate tail. Com. Rep. 119. —Salk. 619. om of 
(3) Becauſe a recovery with ſingle voucher bars only ſuch eſtate whereof the tenant in tail was actu- 
ally ſciſed in law, and not in right only, at the time when the recovery was ſuffered. Yin, Abr. Re- 


covery (C). Pig. 115. 
doth 


hap. 3. 


doth vouch the tenant in tail, who doth enter into the warranty 


Of a RECOVERY. 
generally, and voucheth the common vouchee ; this is a good re- 


covery and a bar to all the eſtates in tail, and the remainders and 
reverſions alſo. And if A. before the ſtatute of uſes had been te- 


nant in tail, and had made a feoffment in fee to B. and he and B. 


had after made a feoffment to C. to the uſe of A. and his wife and 
the heirs of their two bodies, and then ſhe had died, and after A. 
had entered upon C. the feoffee, and made a feoffment to V. 
in fee, againſt whom J. S. had brought a writ of entry, and he had 
vouched A. the tenant in tail; this had been a good recovery, and 
a bar to all the eſtates. And if lands be given to huſband and wife 
and the heirs of the body of the huſband, with remainders over to 
ſtrangers, and the huſband alone doth diſcontinue the whole land 
by fine, feoffment, or bargain and fale indented and inrolled, and 
the writ of entry is brought againſt the diſcontinuee and he doth 
vouch the huſband alone without the wife, and the huſband doth 
vouch the common vouchee, and fo a recovery is had; this is a 
good recovery for the whole land, and a bar to all the eſtates in 
tail, and remainder, and reverſion, but not to the eſtate of the 
wife for her life after the huſband's death. But if lands be given 


to the huſband and wife and the heirs of their two bodies, with 


remainders over to ſtrangers, and the huſband alone diſcontinue, 
and the recovery is ſuffered as in the laſt caſe; it ſeems this is no 
bar to the eſtates in tail, or remainder, or reverſion, for any part 
of the land. And yet if lands be given to J. S. and I. D. in tail, 
and 1. S. diſcontinue the whole, and the writ of entry is brought 
againſt the diſcontinuee ; and he vouch J. S. alone; this is a good 
recovery for the one half of the land, and a bar to all the eſtates. 


And if lands be given as before, to huſband and wife and the heirs Huſband 


45 


of their two bodies, and the writ of entry is brought againſt them and wife. 


both, and they vouch the common vouchee, or the huſband alone 


doth difcontinue, and the writ is brought againſt the diſcontinuee, 


and he vouch the huſband and wife both, and they enter into the 
warranty, and vouch the common vouchee, and fo the recovery is 
had ; theſe are good recoveries for the whole, and a bar to all the 
eſtates in tail, and to the eſtate of the woman, and to all other eſ- 
tates. And where lands are given to a man and his wife and the 
heirs of the body of the wife ; or to the wife and the heirs of her 
body, and the writ of entry is brought againſt the huſband and wife, 


and they vouch * the common vouchee ; theſe are good reco-#.P, 47. 


veries and will bar the huſbands and wives, and the eſtates in tail, 
remainder, and reverſion, And where a man hath land in which 
his wife hath a jointure, or to which ſhe will have title of dower 
after his death, if the writ of entry in this caſe be brought againſt 
them both, and they vouch the common vouchee, and fo a reco- 
very is had, this recovery will bar them both : But the huſband 
alone without her cannot bar her of any ſuch eſtate by a recovery, 
for ſhe may falſify and avoid it after his death (1). And if lands 
be given to huſband and wife and the heirs of the body of the 
huſband, and the writ of entry is brought againſt the huſband 
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limited to her, Taylor v. Horde, 1 Burr, 116. ſee alſo 1 Brown's Parl. Ca. Cg. 
cred of the wife's lands, by the huſband and wife, this is as effectual to bar the right of the wife by 


(1) Tenant in tail cannot ſuffer a recovery without the concurrence of the jointreſs, where the lands 
If a recover 


Len den, as 2 fine at common law. 1 Kol. Abr. 556. 
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Of a RECOVERY. 
alone, and he vouch the common vouchee, and ſo a recovery is 

had with a ſingle voucher ; this is no good recovery for any part of 

the land, nor bar to any of the eſtates, albeit the huſband do ſfur- 
vive the wife (1). And yet if lands be given to two others, and Co. 3. 6. 
the heirs of the body of one of them, the remainder over to a 
ſtranger, and the writ of entry is brought againſt one of them, and 

he vouch the common vouchee, and fo a recovery is had; this is a 

od recovery, and a bar to all the eſtates for the one half of the 

land. If lands be given to A. in tail, the remainder to B. in tail, 
the remainder to C. in tail, the remainder to D. in fee, and A. 

doth make a feaffment in fee, and the writ of entry is brought 
againſt the feoffee, and he doth vouch B. (being him in the ſecond 
remainder in tail) to warranty, and he doth vouch the common 
vouchee ; this is a good recovery, and a bar to the ſecond eſtate 

tail and all the remainders and reverſion depending thereupon ; 

and yet it is no bar of the firſt eſtate tail which 4. hath, If the Curia Mi. 


writ of entiy be brought againſt a mortgagee, and he doth vouch 18 Jac. BR 


was it 


the common vouchee, and fo a recovery is had; this is no good, by m 
recovery to bar or bind the mortgagor, but that he may enter upon oftheſadgn 


the condition broken. So if one give lands to B. and his heirs, ſo in the caſe 
long as C. ſhall have heirs of his body, and B. doth ſuffer a com- between 
mon recovery, and vouch the common vouchee ; this is no good on ang 
recovery to bar the donor of the poſſibility, for in both theſe caſes 
he that is to be barred hath no remainder or reverſion, but an in- 
tereſt or poſſibility which cannot receive a recompence in value. 
But if in theſe caſes the mortgagee vouch to warranty the mort- 
gagor, or B. the donee vouch the donor, and ſo they vouch over 
the common vouchee, and ſo the recovery is had; theſe will be 
good recoveries to bar both them and their heirs for ever. And if 
one have an eſtate in fee ſimple determinable on a limitation or a 
condition, as if lands be given to A. and his heirs until B. pay to 
him 100/. and then that it ſhall remain to B. and his heirs, and A. 
in this caſe doth ſuffer a common recovery and vouch the common 
vouchee ; it ſeems this is no bar to B. and his heirs, but that upon 
* Pp. 48. payment of the 100l. he ſhall have the land. So if “ one by his 
will deviſe his land thus, I give unto A. my ſon and his heirs for 
ever my land in W. paying 20l. to B. when A. ſhall come to twenty 
one years of age, and then that 4. and his heirs ſhall have it for 
ever, and if A. ſhall die without heirs of- his body, C. being then 
living, that then C. ſhall have it to him and his heirs for ever, and 
A. pay the 20/ to B. at his full age, and then ſuffer a recovery of 
the land, this is no bar to C. of his eſtate. But here it muſt be Co. 3. 5+ 
noted, that in the caſes before, where it is ſaid that a recovery is 
void, it is meant as to the heirs and them in reverſion and remain- 
der, for as to the parties themſelves that do ſuffer the recovery the 
fame is for the moſt part good, and doth bind them by way of 
eſtoppel and concluſion (2). And it muſt be noted alſo that a 
ſtranger, that hath right to the land at the time of the recovery 


— 


(1) Becauſe at the time of the recovery there were no moieties between him and his wife, and the 
mainder depends upon the intire eſtate, and the huſband was not ſeiſed by force of the tail, and preci 
brought againſt him only, ſee Vin. Abr. Recovery (D 2).—See further as to recoveries ſuffered by bard 
and feme of the wife's lands, or where they are jointly ſeiſed tor life, or in tail, Com. Dig. Baron ai 
Feme (G 2).—Ca. temp. Tal. 164. Comyns Rep. 565.—Piget 70. —-Wilſen 269.—Cruiſe 142. 

(2) By the Stat. 21 Far. 1. c. 26. Perſons levying fines or ſuffering recoveries in the name of u 
other Perſon not privy or conſenting to the fame, are guilty of felony without beneſit of clergy. of 
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ſuffered, is not barred at all by the recovery or by his lacheſs of 
non-claim, Cc. as in the caſe of a fine. 

The recoverors in common recoveries their heirs and aſſigns 6. The re- 
ſhall have the like remedy againſt leſſees for lives or years of the medy of re- 
land recovered, their executors or aſſigns, by diftreſs, avowry, or coverors 
action of debt, for the rents and ſervices reſerved upon their leaſes 2 — 
that ſhall be due after the ſame recoveries had: And allo like es“ ef 


N : rents and 
actions for waſte done after the recovery had: And like remedy ſervices, 


upon a diſturbance in a preſentation to an advowſon, and in like and upon 


manner and form as the leſſor ſhould or might have had if the waſte done. 

ſaine recoveries had never been had, albeit the ſame leſſees do 

never attorn to the ſame recoverors. And if a man make a leaſe 

for years to begin at Michaelmas reſerving rent, and before Michael- 

mas he ſuffer a recovery; in this caſe the recoveror ſhall diſtrain 

for this rent, which the leſſor before the recovery could not diſ- 

train for. But if the recovery had not been had he might have 

diſtrained. | 55 | | 
A recovery may be defeated, fruſtrated and avoided (which is 7. Where s 

called the falſifying of a recovery) in part, or in all, for many recovery 

cauſes ; as for that there is ſome groſs and ſubſtantial error in the 2 ded; or 

manner of the proceeding ; but a recovery is not avoidable for not: and 

falſe or incongruous latin, raſure, interlining, miſ-entring of any whom; and 

warrant of attorney, miſ-returning or not returning of the ſheriff, how. 

or other want of form in words, and not in matter of ſubſtance, Fauæiſier de 

becauſe it is done by the conſent of the parties. Or it may be. 

avoided, for that he againſt whom the writ of entry is brought is 

not tenant of the freehold by right or wrong at the time of the 

writ brought, as when the writ is brought againſt a ſtranger that 

hath' nothing in the land, and he doth vouch the tenant in tail in 

poſſeſſion of the land. Or a recovery may be avoided, for that he 


- that hath the eſtate and the right is neither party nor privy to the 


recovery, as when the writ of entry is brought againſt a diſſeiſor, 

and he vouch a ſtranger that hath nothing in the land, or a reco- 

very is had againſt * the huſband alone of the land whereunto his & P. 49. 
wife hath title of dower, Or a recovery may be avoided, for that 
another hath ſome eſtate in the thing whereof the recovery is had 

at the time of the recovery ſuffered, as when there is a recovery 

had of land whereof there is a leaſe or eſtate for years, by ſtatute, 

elegit, or the like. Or it may be avoided, for that the recovery is 

had by covin, as when it is ſuffered by tenant for life to diſinherit 

him in reverſion, or when it is gotten by ſome undue practice and 

ſiniſter dealing; for in this caſe it is ſometimes made void by a wa- 

cat or ſentence of a court. And where a recovery is avoidable or 
reverſable for anyof theſe or ſuch other like cauſes, it muſt be avoid- 


ed by him whom it doth concern, that is barred and bound by the 


ſame recovery, that ſhould have had the land if the ſame recovery 
had not been, and not by any other whom it doth not concern, As 
if an erroneous recovery be ſuffered by tenant in tail, in this caſe 
his iſſues, or if they fail, the next in remainder or reverſion ſhall 
defeat it (1). So alſo if the land he recovered againſt a ſtran- 
ger, the tenant in tail ſhall avoid it: Ard if the land be re- 
covered againſt a diſſeiſor, the diſſeiſee ſhall avoid it: And if 
the land be recovered againſt him in reverſion or remainder, the 


(1) As to the right of a remainderman to reverſe a recovery erroneouſly ſuſſeted, and the manner of 


de, lo, ſeen Burr. 410, Sheepſoanks v. Lucas, 


* 


* n 
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Of RE CO VE | 
tenant for years by ſtatute or elegit ſhall avoid it; but in theſe laſt. 
caſes they ſhall falſify and avoid it during their particular eſtates 

ly. So alſo the wife ſhall fallify the recovery ſuffered by her 
huſband alone as to her title of dower only, and no longer and 
further. And he in the reverſion or remainder ſhall falfify and 
avoid the recovery ſuffered by the tenant for life, either in the life 
time of the tenant, or afterwards. But neither he in reverſion or 
remainder, or any one by or under him, or any other, can falſify a. 
recovery ſuffered by the tenant in tail in poſſeſſion, _ it be for 
ſome ſuch cauſes as before. And the recoveror himſelf cannot 
falſify a recovery (1). So neither can a guardian (2) ; nor a te- 
nant of a manor ; as if one hold land of a manor, and a ſtranger 
recover the manor by a feigned title; a tenant of the manor cannot 
falſify this recovery. And in all theſe caſes where a recovery is 
avoidable and a man hath power given him to falſify, he muſt do 
the ſame ſometimes by writ of error, as in the caſe of an erroneous 
proceeding ; and ſometimes by pleading and the ſetting forth of 
the ſpecial matter, as in the caſe where the tenant is not tenant of 
the treehold, or when the recovery is had by covin againſt the 
tenant for life, or the like; and ſometimes by the ſhewing and ſet- 
ting forth of the practice to the court, and a motion made 
that a vacat may be made upon the judgment for the cauſes 
alledged (3). | 

And thus having done with the common aſſurances that are 
made * by matter of record, we come to the common aſſurances 
that are made by matter of fait, vis. by deeds and inſtruments of 
writing in the country; wherein we muſt ſtay a while upon the 
learning of deeds in general, and from thence we ſhall deſcend to 
the particular kinds of deeds (4). 


(1) Where it is ſaid to be 4 rule, that a party to a recovery ſhall not falſify, it muſt be underſtood with 
theſe exceptions : 1ſt. If the party can ſhew the recovery was void in law: 2dly, If the recovery was of 
lands in D. and they lie in C. or 3dly, if the recovery was on a writ that is abated. Fig. 162, 

(2) As to reverſal of a common recovery by an infant for nonage, ſee 1 Med. 49. and the numerous 
references in the margin of that book. | 

(3) See further by whom and in what manner a recovery may be avoided, Com. Dig. Recovery (B 6.) 
443 Abr. Fines and recoveries (D). Pig. 156. Bro. Abr. tit. Fauxifier de recovery. Vin. Abr. Recovery 

A a). 

(4) A fine, recovery, and deed to lead the uſes, are altogether but one conveyance, tho' they have 
ſeveral operations. Pig. 26. For the doctrine concerning declaring the uſes of a recovery ſee the books 
referred to at the end of the chapter on fines, and alſo the caſe of Stapilton and Stapilten, 1 Ath. 2. 
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Of a DEE D. 
GC 2A p. IV. 
Of a Deed. 


Deed is a writing or inſtrument, written on paper or parch- 1. A deed. 
ment, ſealed and delivered, to prove ard teſtifie the agree- Quid. 
ment of the parties, whoſe deed it is, to the things contained in 
the deed. a 
All deeds are either indented, or poll. The deed indented 2. 2uotu- 
(which is that which is called an indenture) is when the paper or Plex. 
parchment is cut and indented. And it 1s defined to be a writing, B 
containing a conveyance, bargain, contract, covenants, or matter ah 


of agreement, between two or more; and is indented in the top or 


fide anſwerable to another that likewiſe doth wy qe the felf 
ſame matter. And this is fo called becauſe it is fo indented ; for 
albeit it be called an indenture, and begin in theſe words, Hæc in- 


| dentura, c. yet if it be not actually indented it is no indenture. 


And on the other fide, if it be not ſo called, or theſe words be 
omitted, yet if it be indented, 1t is an indenture. And this wag 
anciently called Charta chyrographata wel communis, becauſe each 
party had his part (1). The deed poll is that which is plaine 
without any indenting, when the parchment or paper is polled or 
cut even. And this was anciently called charta de una parte (2). 
And this is ſingle and but one, which the feoffee, grantee, or 
leſſee, for the moſt part hath. The deed indented is alſo ſome- 


times bipartite, e. of two parts, when there are two parties and 


two parts of the deed. And then commonly the feoffor, grantor, 

or leſſor, hath the one part, and the feoffee, grantee, or leſſee, 

the other part. And ſouſetimes it is tripartite, i. e. when there are 

three parties and three parts, and then commonly each party hath 

a part of the indenture. And ſometimes it is quadripattite, &c. 

And according to the parts they doe ſeale interchangeably one to 
another. And amongſt theſe parts the part ſealed by the feoffor, 

grantor, or leſſor, is ſaid to be the principall or originall, and the 

reſt are called but acceſſary, counterparts or copies; and yet all of counter- 
them in law doe make up but one entire deed, Theſe deeds alſo parts. 
are ſometimes “ in the firſt perſon, as Noweritis, fc. me A. B. * P. 51, 
Sc. dedi & conceſſi, fc. And albeit it be an indenture fo 

made, yet it is good enough. And ſometimes they are made in 

the third perſon, as Hæc indentura teflatur, Fc. quod iden 

A. B. Tc. dedit & conceſſit Fe. , The deed poll is uſually made 

in the fiiſt perſon; bur it it be made in the third perſon it is good 

enough. There are divers other diſtinctions of deeds: for ſome 

are publique that doe concerne countries, ſome of the prince. 

And ſome are private between particular perſons, and thoſe pri- 

vate perſons or ſubjects. And thele onely are intended here. 


(1) As to the antient uſe of deeds indented, ſee Mad. Firm. Angl. Diſſert. p. 28, and further 2 BY, 

m. 295, Com. Dig. Fait. (C. 1.) 

(1) See diſtindion between carta and factum, Co. Lit. 9. A cherter doth touch the inheritance, but a 

N not, unleſs it hath ſome other addition. See further note 1. to Co. Lis. 96. 13th edition, and 
it, 171. | 
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Of a DE BD. Chap. 4. 
And of theſe ſome are abſolute, and ſome conditionall: ſome are 
inrolled, and ſome not inrolled : ſome concern the realty, and 
fo:ne the perſonalty: and ſome ate mixt. And ſome of theſe allo 
contain matter of grant, or gift; amongſt which, ſeoffments, 
gifts, bargaines and ſales, grants, and leaſes are the chiefe. And 
tome of them containe matter of diſcharge, as releaſes, acquit- 
tances, and defeaſances, and ſuch like. And ſome of them con- 
tain other matter, as confirmations, and ſuch like. Or, as others 
diſtinguiſh, ſome of them are conllitutive and inaking, and ſome are 
remiflory or liberatory. And the firſt ſort are, ſoine of them 
creating, i. e. ſuch whereby any eſtate, property, or obligation, 
not having eſſence before, is newly raiſed and created, as the firſt 
rant of a rent, common, way, c, eftate taile, for life, years, 
c. And tome of them are conveying, i. e. fuch by which eſ- 
tates, properties, and the like being aiready created, are conveyed 
to others, as feoffments, bargaines and ſales, grants over or aſſign- 
ments, ſurrenders and the like. Thoſe that are of the laſt ſort, 
are ſuch as do deſcribe and teſtifie ſome precedent contract for a 
duty or fact, to be paid, performed or done, releaſed or diſ- 
charged; of which fort are all acquittances, releaſes, and other 
ſuch like matters of diſcharge. | 
Note. But here by the way, two things are to be obſerved. 1. That See Weft, 
there may be, and are, divers other kinde of deeds beſides thoſe Sym. 1. pat 
which are named before ; for every agreement put in writing, | 
ſealed and delivered, becometh a deed. And atturnments, ex- 
changes, ſurrenders, partitions, authorities, commiſſions, licences, 
revocations, and the like, are uſually made, given, done and 
granted by deed. And there are divers other inſtruments concern- 
ing merchants and other affaires; it therefore any of theſe be done 
by deed, ſuch a deed is for the moſt part ſubje& to the rules or 
deeds herein laid down. 2. Albeit that feoffments, gifts, bar- 
gains, leaſes, atturnments, exchanges, ſurrenders, and ſuch like 
things, may in divers caſes be as well made and done without as 
with a deed, yet if a man will make his claime to any thing given 
or granted by ſuch feoffment, gift, &c. by deed, the deed muſt be 
ſuch a deed as is a good and perfe& deed by the rules herein after 
laid down. | 
* P. c2, * Ineverydeedor writing there are two parts conſiderable ; 1. Co. ſuper 
3. The parts the externall or materiall part; i. e. the parchment or paper, wax Lit. 6. 2 
of a deed. and writing: 2. the interpall or intellectual part; 5. e. the ſenſe, © 3* 
force, virtue and operation of the words and matter therein con- 
tained, And in the writing, context or matter contained in divers 
deeds, as feoffinents, grants, leaſes and the like, there are certain 
formall or orderly parts, which make up the whole, of which the 
law doth take ſpeciall notice; as, 1. The premiſſes, the office 
whereof is to Tightly ſet down the name of the feoffor, grantor, 
leſſor, Cc feoffee, grantee, leſſee, Ec. and to comprehend the 
certainty of the thing granted or leaſed. And herein in ſome deeds 
there is alfo a recitall of fome things, and in ſome deeds an excepti- 
on of ſome part of the thing granted hefore by the deed. 2. The 
Habend::m, the office whereof is to name again the feoffee, leſſee, 
Sc. and to ſet forth what eſtate he ſhal} have, and for what time 
he ſhall hold the thing given or granted. 3. There is ſet down and 
expreſſed upon what terms and conditions the eſtate of the thing 
granted ſhall be held. And therefore there is ſometimes con- 
tainzd therein a Tenendum, to ſet forth by what tenure the 
grautee 
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hap. 4- | 
grantee ſhall hold the land granted (1) 4. A reſervation or red. 
dendum, to ſet forth by what rent he thall hold the land. 5. A. 
condition. 6. A warranty. 7. Covenants. 8 The concluſion 
after this manner, In cujus rei teſtimonium, Fc, wherein is fer 
forth the date of the deed, containing the day, month and year, 
and the ſtile of the king or year of our Lord. And ail theſe are 
ſometimes contained under the premiſſes and the Habendum (2). 
14. All the parts of a deed indented in judgement of law doe make 4. Thenature 
H. 6. 24, up but one deed, and every part is of as great force as all the parts ot a d:ed 
z. Lit. together, and they are eſteemed the mutuall deeds of either party, indented, 
ct. 370. and either party may be bound by either part of the fame. And on + 
| 3 ol the words of the indenture are the words of either party. And al ihe digt. 
deit they be ſpoken as the words of the one party only, yet they ence that is 
are not his words alone, but may be applied to the other party if between 
they doe more properly belong to him: for every word that is them. 
doubtfull ſhall be applied and expounded to be ipoken by him to 
whom they will beſt agree according to the intent of the parties; 
and they ſhall not be taken more itrongly againſt one, or benefi- 
11 H. 7, Clally for the other, as the words of a deed poll thall. f If there- 
per fore A. by indenture enfeoffe B. upon condition, and then doth 
ian. enter for the condition broken; in this caſe it hath been held, that 
A. in his pleading may ſhew forth the deed that he himſelfe ſealed, 
and that this is ſufficient, And therefore alſo it is thought, that an 
indenture made in the firſt perſon, is as good in law, as an in- 
Seck. denture made in the third perſon, when both parties “ have to“ P. 53. 
3+ this put their ſeales ; for if in an indenture made in the third per- | 
ſon, or in the firit perſon, mention be made, that the grantor only 
nath put his ſeale and not the grantee, then is the indentute only 
the deed of the grantor; but when mention is made that the 
grantee alſo hath put his ſeale to the indenture, it ſhall be ſaid to 
be the deed of them both (3). | 
3 And although both parts of the indenture are but as one deed, 
i093, yet the part of the grantor 1s as the principal}, anc the other is not 
but a counter-part. And therefore it the leſſor only ſeale ard not 
the leſſee, yet it is as good as if both had-le:led ; and if there be 
any difference between the parts, the counter-part ſhail be made 
to agree with the principall, and it ſhall be deemed the miſpriſion 
of the clark. 

This deed is the ſtrongeſt kind of deed of the two; for this 
worketh an eſtoppel}, i e. doth barre and conclude either party Eſtoppell. 
to ſay or except any thing againſt any thing contained in it. For if 
a leaſe he by indenture, both parties are concluded to ſay, that the 
leſſot had nothing in the land at the time of tie leaſe made; fo that 
it the leſſor bappen to have the land after by purchaſe or de- 
ſcent, the leſſee may enter upon him by way of concluſion, ard 
the leſſee by eſtoppell ſhail be forced to pay his 1ent. But it is 
otherwiſe of a deed poll, for this is commonly but of one part, 


w. 434. 
I. 


) The tenendum is now of very little uſe, beirg only inſerted by cuſt om; it was formerly uſed to 
ty the tenure by which the eſtate granted was to be holden, viz. tenendum fer ſerwitium miliiare, 
buroagto, in libero ſocavio, Ce. but all theſe being reduced by the ſtatute 12 Car, 2. c. 2.4. into iree 
common tocage, the tenure is now never ſpeciſied. 
2 See more fully as to the parts of à deed, Foed's Inſl. 224. N Max. 64. 2 Bl. Com. 298. 
$24 236. 
3) The indenture in the third perſon is the moſt ſure, becauſe it is moſt commonly uſed. Co. Lit, 
. aud where a deed is made between two parties, and one of them coth ſeal and deliver his part, 
te other Goth not, yet the deed fo tealed and deuvered is good to Charge the perſon lealing and de- 
rite it. Gro. Lliæ. 412 : 
E 2 which 


1 / 
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this ſhall bind her, 2 Brcwnl. 141, Cre. Eliz. 749. 
(3) What is a ſufficient name or deſeription of the parties to 4 deed, fee Bac. Abr. Grant (C). 


which is ſealed by the feoffor, leſſor, fc. only. And this ſhall lap 
be expounded to be the ſole deed of the feoffor, leſſor, Tc. and 
the words therein contained ſhall be ſaid to be his words, and ſhall 
bind him only, and be expounded altogether in advantage of the 
ſeoffee, leſſee, fc. ard againſt the feoffor, leſſor, c. and this 
doth not work any eſtoppell againſt either party (1). But if a Trin. 388 
deed be indented or poll, and there be therein reciprocail covenants Co. B. per 
between them from one to another, albeit there be but one part, By 
by . a ö , » Co. ſuper 
a et if each of them ſeale it and deliver it the one to the other, this Lit. 143. 
is good for both parties; and each of them, that can get the deed | 
into his hand to ſhew or plead, may rake advantage thereof againſt 
the other. And in this caſe the deed is uſually kept by one indif- gl F 
ferent between them both. | . ſupe 
When and Note here firſt of all, that ſome deeds are void from the begin- See Grant it. 171. 
wberea ning, and do never take effect; and amongſt theſe ſome are abſo- intra. 
ceec ſh be jutely void againſt all pe:ſons, and ſome are void only to ſome 
eee ſes, and againſt ſ ſons. Some alſo that are not void hv 
vood and Pur poſes, and againſt ſome perſons. Some alſo tha bY 226. 
fuffcient. from the beginning are, notwithſtanding, voidable, and that ſome- F NB. 1 
And when times by the party himſelf that made them, or any others, and 7 H. 6. 
and where ſometimes by others, and not by himſelfe. And ſome deeds are Þ Co. 2. 
ons _ 4. good in their firſt creation and well made at the firſt, but become 
able ah void by ſome matter ex po/t facto (2). And this may be either by 
mitio. an extrajudiciall act, as raſure, or the like, or by a judiciall “ act, pers. 
* Þ. 54. 1. e. when by the ſentence of a court a deed is damned and made a. z 
A vacat of void, which is called a vacat of the deed. ; | Perk. 
x deed. To the making of every good deed containing any agreement, Co. ſuper ect. 155 
Things re- theſe things are requiſite, 1. Writing: 7. e. That it be written in Lit. 225. en 
m— 1.4 parchment or paper; and that the agreement be legally and formal- 2 5 - N 
good. ly fer down, and be ſufficient in law for the compoſition and frame "TY 
of the words. And this is called the legall part, the judgement 
whereof belongeth to the judges of the law. 2. That there be a Perk. {ct . 
perſon able to contract, and to be contracted with, and a thing to 149. 137: 125. 
be contracted for, and that all theſe be ſet down by ſufficient names 
(3). 3. Readirg: 1. e That if it be an illiterate man that is to See infia, 
ſeale the deed, and he deſire to heare it read, that it be truly read, 
or the contents thereof truly declared to him. 4. Sealing: i e. See infra 45 
That the deed ſo written, be ſealed by the party or ſome other by : EEO 
his appcin'ment, for a {urther teſtimony of his conſent thereunto. dente, 8 
5. Delivery: i. e. That the deed fo written and ſealed be delivered Perk. (ev. er 6. 
by the party or ſome other by his appointment as his deed. And 137, &c 
theſe laſt things being matters of fact are to be tryed by jurors. 
6. That the ground, foundation, end, and purpoſe of making the See ini, 
decd be good and not againſt the law. Otherwiſe in . of 
theſe caſes the deed is void ab initio. Alſo in ſome caſes to ps 
perfect the contract, ard make the conveyance of the thing intend- 5437 
ed to be paſſed thereby good, ſome other ceremonies or comple- ce Oblig, 
ments are requiſite, as inroliment, liveiy of ſeiſin, atturnment ; Numb. 3, 
otherwiſe the deed in part at leaſt becometh fruitleſſe and vaine. „ ſupe 
| 0. ſuper 
- — r. 
(1) Sed guære as to the feeffor and leſſer. In Co. Lit. 47. B. it is ſaid, if the leaſe be mace by — 
indented, then are both parties concluded : but if it be by deed poll, the /eſſee ſhall not be eſtopped to 
that the leſſor had nothing at the time of the leaſe made; whereby it ſgems to be implied that the —_— :' 
ſhall be eſtopped. : 0 ?rchment 
) And tome that at the time of making are voidable, may be made good by ſ: me after act, Wl thing ell 
Jeoffment by huſband and wife of <vife's land rendering rent, the huſhand dies, the wife accepts the it =_ that 
5 


Chap. 4. 
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p. 4, hap. 4. 7 Of a DE E D. 
For a deed may be void, either for that the writing is not in parch- 
ment or paper; or being fo, is not legally and formally drawn; 
or being ſo, there doth want a perſon able to give, or make, or 
capable to have, or take, or a thing to be contracted for; or if 
fo, for that it is not duly ſealed and delivered; or if fo, for that it is 


1 not truly read at the time of the ſealing and delivery; or if fo, for 
a that it is made void by ſome ſpeciall law, as being made upon an 
uper uſurious contract, by dureſſe, or the like. Or it may at leaſt in 


part loſe its force afterwards by negle& of inrollment, livery of 


43. 
ſeiſin, or atturnment, in caſes where theſe things are requiſite. 


7 n " 
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it 17'* heit he doe therewithall give commandement that an obligation or 


other matter ſhall be written in it, and this be done accordingly, 
] Co. ſuper yet this is no good deed. 2. This writing muſt be in paper or 
Lit. 229. parchment, for if an agreement be written on a piece of wood, lin- 
F. NB. 122. nen, the barke of a tree, a ſtone, or the like, and this be ſealed 
' LED 3 and delivered; this is no good deed (1). b But it may be written in 

deed written in French or Latine, and in Text, Court, or Roman 
5 hand, is as good as a deed written in Engliſh and in a Secretary 
erk. hand. And albeit the writing be beſide the lines, or the lines be 
ct. 123. written crooked, yet this will not hurt the deed. * And if there be 
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0 3 any alteration, raſure, or enterlining made in any part of the deed 
ns o, ſuper before the delivery of it; this will not hurt the deed. But in ſuch 


it, 225, Caſes it is policy to make a Memorandum of it upon the back of 
the deed, and to give the witneſſes notice of it; for otherwiſe if it 

be in any place materiall, as in the name of the grantor, grantee, 

in the limiting of the eſtate, or the like, and eſpecially if it be in a 

Do ſuper deed poll, the decd is greatly ſuſpicious. 3. Ihe matter written, 
8. muſt be legall and orderly for manner and matter. 7. e. There muſt be 
words ſufficient to ſet forth the agreement and bind the parties; for 
a deed may be void and loſe its virtue in all, or part, for repugnan- 
5 cy, incertainty, and divers other matters: (whereof ſee in expoſi- 
BS :. Fit, tion of deeds infra.) But it is not materiall whether the deed 
wof be in the firſt, or in the third perſon ſo as the words be aptly ap- 
5. pled, For if a deed poll be in the third perſon, wis. Qued pre- 
Wo: ſens ſcriptum teftatur e. quad idem A. dedit & tralidit, Ic. Or 
an obligation be in the third perſon, vis. Md. quod I. S. debet I. D. 

201, Fr. theſe are good deeds notwithſtanding the ſtatute of 38 E. 

3. cap. 4. which is meant onely of obligations made beyond the 

ſcas. So if the words of a deed indented, run in the firſt per- 

2.5. 121. ſon, it is as good as if it were in the third perſon. Neither is it 
"133 neceſſary that the Engliſh or Latine, whereby it is made, be true 
and congruous ; for falſe and incongruous Latine or Engliſh ſel- 
dome or never hurteth a deed: for the rules are, Falja ortho- 
„ ſurer graphia non witiat chartam. Falſa grammatica non witiat con- 
it. 6; ceſſianem. Neither is it neceſſary that every deed have all the 


inſta. 


. Every deed well made muſt be written. f. e. The agreement , la reſpec 
a. 18. muſt be all written before the ſealing and delivery of it: for it a ofthe writ- 
0 2" man ſeale and deliver an empty piece of paper or parchinent, al- ing of it. 


* any language, or in any hand. And therefore it is held that a + p. 55. 


cv0:a! ſtatutes for that purpoſe, otherwiſe it cannot be given in evidence. 2 Bl. Cem. 297. 


„) Wood or ſtone may be more durable, and linnen leſs liable to erazures, but writing on paper cr 
*rchment unites in itſelt, more perfectly than any ether way, both thoſe deſirable qualities, for ther e is 
0t1.ng elſe ſo durable, and at the ſame time fo little liable to alteration ; nothing fo ſecure from alter- 
don, that i» at the {ame time ſo durable —A deed muſt have the regular ſtamps impoſed on it by the 
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parts of a deed before ſet down, as premiſſes, Habendum, c. 

for a deed may be good without Habendum, warranty, reſervation, 

or covenant. And a deed is good, albeit theſe words in the cloſe Co. 2. ;, 

thereof, In cujus rei teſti monium ſigillum meum appoſui, be omit- Dyer 1g, 

ted; and albeit there be no mention made in the ſame that the deed *©*: 7% 

was ſealed, and delivered; ſo as in truth it be duly ſealed and de 

livered, and the ſealing and delivery can be proved. Alſo a deed Co. 2. 5 

is good; albeit it mention no time or place of date or making, or _ 4 

have a falſe date, i e. be dated at one time and delivered at ano- perk. 

ther; and albeit it have an impoſſible date, as ihe zoth of Febru- Sect. 11, 

ary, or the like, for antiently until the time of E. 2. and E 3. the Co. ſupe Wi 

deeds had no date; becauſe the law was then held to be, that if a Lit. 6. 

deed were dated before the time of memory it was not pleadable, 

except it were of record, but it might have been given in evidence. 

But he that doth plead ſuch a deed without any date, or with 

ſuch an impoſſible date, muſt ſet forth the time when it was de- 

livered (1). | | ; 
p. 56. he ſecond thing required in every well made deed is, that Co. 11.18 
2. Ila reſpect the perſon making it be able to give, grant, make, or doe the — BO 
ol the per- thing contained in it; that the perſon to whom it is made be capa- g. | 
tons parties ble of the thing to be given, granted, made or done thereby; for see Gran 
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the t *C * IJ Se 
creed if it be made by, or to any ſuch perſons as are diſabled, as infants, 3 

5 i f i 7 id) Numb. 4 
therein. aliens, women covert, perſons attainted of treaſon or felony, idiots, —— . sc 


and ſuch like, it will be void in all or part (2). But any perſon; 
raturall, male or female, or politique, as ſole corporations, or cor- Numb. u. 
porations aggregate of many, eccleſiaſticall or temporall, not diſa- 
bled by law, may give or take by deed. Alſo there muſt be ſome 
matter, whereabout the contract may be converfant. It is there- 
fore ſaid, that in every grant there muſt be grantor, grantee, and 
a thing to be granted, and in every obligation an obligor, obligee, 
and thing to which the obligor is bound; and ſo of feoffments and 
and other deeds. | 
3. In reſpect The third thing required in every well made deed is, That if the Co. 2.) 
of the read- party that is to ſeale it be a blind or an illiterate man, and defire to 11. 27. W 
ing of it. ßheare it read, that it be ſo; for if ſuch a man be to ſeale a deed, 40 
and he deſire to heare it, or to heare the contents of it read or de- 
clared to him firſt, and it be not done, and he afterwards ſeale and 


134. 


. 
Verk. Sec 
7. 9. H. 


deliver it, this is no good deed. So if upon or without any ſuch 7 15 
requeſt made by him that is to ſeale and deliver it, the party him- 37. Co. 1 
ſelf to whom it is made, or a ſtranger, ſhall read the deed, or de- 28. 3. 38. 
clare the contents thereof, falſly and otherwiſe than in truth it is, 7 E. 3.3. 
the deed will be voyd, at leaſt for ſo much as is ſo miſread or miſ- 
declared. But if the party himſelf that is to ſeale and deliver it, be- 
fore the ſealing and delivery thereof cauſe another that is a ſtranger 
covinouſly to read it, or to declare the contents thereof falſſy to 
him, and otherwiſe than it is, of purpoſe to make the deed void, 
this will not hurt the deed. So if the party that is to ſeale the 
deed, can read himſelf and doth not, or being an illiterate or a 
blind man, doth not require to heare the deed read, or the contents 
thereof declared, in theſe cafes albeit the deed be contrary to his 
mince, vet it is good and unavoydible. | OR 
| : (1) And 
ec: 15 0: |: 
(1) Sev accordingly D-d/on v Kaye, Yelv 193, If two deeds bear date the ſame day, and are m. caling, 
ni eftly but one agrerment, that ſhail be p1eſumcd to be exccuted firſt, which ſhall ſupport the ciear "i (2) "Io 


tent of the parties, Tp er v. Horde. 1 Bury, 106. £4 

(2) Or verd ible, for reds execut d by infants are ſometimes void, and ſometimes voidable, ſee g; 
C 42. Co Let, 2, 5. 380. . ante p 7. note 1. Bac. Abr. Grant (A, 3) C:m, Dig. Enfant (C. 3} . 
but deeds by femes covert arc laid to be always veid. Co. Lit. 42. b. zth Edit. neze 4. ſee further * 
de eds by o to the .everal perſons mentioned in the text. 2 Bl, Com, 290. Vin, Abr. Faits (F. a). Cru 
(H. a. 12.) A A. 348. 5 
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The fourth thing required in every well made deed is, that it , in reſpect 
be ſealed : but this ſealing of deeds in times paſt was not uſed, of the ſcal- 
for the Saxons uſed only to ſubſcribe their names, and to adde the ing of it. 
ſigne of the croſſe, and to ſet down a great number of witneffes 
(1). And afterwards the Normans brought in with them the ſeal- 
ing of deeds but by degrees ; for firſt the Kings and a few of the 
nobility uſed it, and to ſeale with their ſeales of arms; afterwards 
ail the nobility uſed it, and then the gentlemen, and about the 
time of E. 3, all men began to uſe ſealing of deeds, which hath 


been continued ever fince, ſo that now it is of neceſſity, in fo 


much that if a deed be never ſo well written before and delivered 
afterwards, yet if it be ® not ſcaled between the writiog andedel- * P. 59, 
very, it is not a good deed. But if a ſtranger ſeale it by the al- 
fi or co::mandement precedent, or agreement ſubſequent, 
of him that is to ſeal it, before the delivery of it, it is as well as 
if the party to the deed did ſeale it himſelfe. And therefore it 
another man ſeal a deed of mine, and | take it up after it is ſealed 
and deliver it as my deed ; this is ſaid to be a good agreement to, 
and allowance of the ſealing, and fo a good deed. And if the 
party ſeal the deed with any ſeal beſides his own, or with a ſtick, 
or any ſuch like thing which doth make a print, it is good. And 
although it be a corporation that doth make the deed, yet they 
may ſeal with any other ſeal beſides their common ſeal, and the 
deed never the worſe. And it there be twenty to ſeal one deed, 
and they ſeal all upon one piece of wax and with one ſeal. yet if 
they make diſtinct and ſeveral prints; this is a very ſufh:tent ſeals 
ing, and the deed is good enough (2). 

The fifth thing required in every well made deed ie, That there 5 In reſpect 
be a delivery of it. And for this it mutt be known, that delive- hong 
ry is either aQuall, f. e. by doing ſomething and faying nothing, ind what 
or elſe verball, i. e. by ſaying ſomething and doing nothing, or it ſhall be [aid 
may be by both: And either oi theſe may make a good delivery à good deli- 
and a perfect deed. But by one or both of theſe it muſt be made; 1 
tor otherwiſe, albeit it be never ſo well ſealed and written, yet is Che 
the deed of no force. And though the party to whom it is made fon that 
take it to himſelfe, or happen to get it into his hands, yet will it doth make 
do him no good, nor him that made it any hurt, untill it be de- l. 
livered. And a deed may be delivered by the party himſelf that 
doth make it, or by any other by his appointment or authority pre- 
cedent, or aſſent or agreement ſubſequent, for omnis ratihabitio 
mandato & quiparatur. And when it is delivered by another that 
hath a good authority and doth purtue it, it is as good a deed, as 
if it were delivered by the party himſelt: but if he do not purſue 
his authority, then it is otherwiſe. And therefore if a deed, or 
the contents thereof, be read or declared to a man that is to feal 
it; and he (being illiterate) doth deliver it to a ſtranger, and bid 
him examine it; and if it be ſo as it was read to him, then to de- 


liver it as his deed, otherwiſe to redeliver it to him again that made 


it; in this caſe if the deed be, in truth, otherwiſe than it was 


read, and yet notwithſtanding he, to whom it was delivered, doth 


(1) And the ſtatute 29 Car. 2. c. 3 revives the Saxon cuſtom of ſigning, and expreſsly directe it in all 
srants 0: lands, and many other ſpecies of deeds; in which therefore ſigning ſeems now to be as neceilaty 
8 lealinz, though it has been held ſometimes that the one includes the other. 2 B. Com, 306. 

(2) Sce further as to the ſcaling of deeds, Cem, Dig. Fait (A. 2). Rell. Abr. Fait(H}. 
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deliver it to him, to whom it is made, this delivery ſhall not availe, 
neither is the deed by this delivery become a good deed (1). 
2. Ia reſpect And fo alſo a deed may be delivered to the party himſelf to Dyer 16). 
amy fs whom it is made, or to any other by ſufficient authority from Perk. Seq, ? 
ads him: or it may be delivered to any ſtranger for, and in the behalf, 9 6, 
and to the ufe of, him to whom it is made, without authority. Lit. „ 
* P. 58. But if it be delivered * to a ſtranger without any ſuch declarati- 26. fl. iS 
on, intention, or intimation, unleſſe it be in caſe where it is deli- 10 H. 6. j 
vered as an eſcrow, it ſeems this is not a ſufficient delivery. And '3 H. 4.8, 
yet if an obligation be made to the uſe of a third perſon expreſſed Per 193. 
by the deed, and the obligor deliver it to him to whoſe ute it is 
3 In reſpe& made ; this is ſaid to be a good delivery. And albeit it be deli- Co. 2. 4 
of the time. vered beſore or after the day of the date of it, yet it is good low. 432 WY 
enough: but if it be delivered before it be ſealed it is nothing 4 
worth (2). And where it is delivered before the date, yet in the 
pleading of it, it mult not be fo ſet forth. 7 
4. In reſpect IF I have ſealed my deed, and after I deliver it to him to whom Co. 9. 11. 
of the man= it is made, or to ſome other by his appointment, and ſay nothing, Ie, 1 
ner and or- this is a good delivery: fo if I take the deed in my hand and ute 1% 
der of de- 4 per Lit. 36. 
livery. theſe or the like words; here take it, or this will ſerve, or | deli- 49. 35. ai E 
ver this as my deed, or I deliver it to you, theſe are good delive- pl. 6. 
ries, So if I make a deed of land to another, and being upon the 
land, I dcliver the deed to him in the name of ſeiſin ot the land; 
this is a good delivery. So if the deed be ſealed and lying in a 
window, or on a table, and I uſe theſe or the like words, there it 
is, take it as my deed ; this is a good delivery and doth perfect the 
deed ; for as a deed may be delivered by words without deeds, ſo 
may it allo be delivered by deeds without words (3). But ifa man Adjudged 
ſeale and acknowledge before a Major, or other officer appointed Prin, 3. H. 
for that purpoſe, a writing provided for a ſtatute or recogniſance, ; 
this acknowledgment before ſuch an officer ſhall not amount to a 
delivery of the deed ſo as to make it a good obligation, if it hap- , 9 H. 6 
pen not to be a good ſtatute or recognitance (4). Kelw. 88, 
As an Eſ- The delivery of a deed as an eſcrow is ſaid to be where one 4 H. ö. 1 
crow, Vid. doth make and ſeale a deed and deliver it unto a ftranger untill 24 H. C 4 
certain conditions be performed, and then to be delivered to 4 3 
him to whom the deed is made, to take effect as his deed. And 8 13 
ſo a man may deliver a deed, and ſuch a delivery is good. But 143. 144. 
in this caſe two cautions muſt be heeded. 1. That the form of Fits. Feet 
words uſed in the delivery of a decd in this manner be apt and ſs W Co -. 2,4 
proper. 2. That the deed be delivered to one that is a ſtranger _ 8 Re . 
to it, and not to the party himſelf to whom it is made (5). 135. ff 
The words therefore that are uſed in the delivery muſt be after Lit. 48.5 


Chap. 


e Fitz. F 
& Feofl. 
ments 


i llem. 


5 To, 3. 


(1) What ſhall be deemed a good delivery, ſee Vin. Alr. Fait (I). Cem. Dig. Fait (A. 3). £ 
(2) A deed takes effect by the delivery, and it is not material whether the delivery be before, or 2 
the date; if it is delivered before the date, and one of the parties dies before the date, yet the dec 
good; for tho“ the party is eſtopped to picad the deed to be delivered before the date, yet the jury v 
ſay the truth. 2 C. 4.6, 
(3) But if a man throws a writing on a table and ſays nothing, and the party takes it, this does u 
amount to a delive:y, unicls it be ſound to have been put there with intent to be delivered to the par? 
Ow 9s. 1 Lern. 140. And ifa patron draws a preſen ation in writing, and puts his ſeal to it, and can; 
it in his fluch, and the party for whom it is, gets it without the privity or licence of the patron, uf, 
brings it to te biſhop, and is thereupon inſtituted and inducted, yet it is all void, TZelv. 7. - 
(4) Debt may be brought upon a ſtatute ſtaple, or merchant , for the words“ cb ligari et tener i” mib I 
it an obligation, altho* it be not a ſtatute to ſome intent; and by delivery of the party it is an obligaiv 
but not a ſtatute, until the mayor's hand be put to it. Cro. Elis. 356, x: 
(s) Sce accordingly / yddon's caſe, Cro, Eliz. 520, ibid, 635, 864. 
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this manner: I deliver this to you as an eſcrow, to deliver to the 

party as my deed, upon condition that he do deliver to you 201. 
16), for me, or upon condition that he deliver up the old bond he 
Sed, hath of mine for the ſame money, or as the caſe is. Or elſe it 
H. . muſt be thus: 1 deliver this as an eſcrow to you, to keep untill 
oy ſuch a day, c. upon condition that if before this day he to 
1 | whom the eſcrow is made ſhall pay to me 10/7. or give to me a 
6.23 horſe, or infeoffe me of the manor of Dale, or perform any 
4.8 other condition, that then you ſhall deliver this eſcrow to him 
192, as my deed. For if when I ſhall deliver the deed to the ſtranger, 

I ſhall uſe theſe * or the like words: I deliver this to you as my 
1 4 deed, and that you ſhall deliver it to the party upon certain condi- 
« 49% 


tions: or, I deliver this to you as my deed to deliver to him to 
whom it is made when he comes -to London, in theſe cafes the 
deed doth take effect preſently, and the party is not bound to 
perform any of the conditions. So it muſt be delivered to a 
ſtranger ; tor if I ſeale my deed and deliver it to the party him- 
ſelf to whom it is made as an eſcrow upon certain conditions, Ic. 
in this caſe let the form of the words be what it will, the delive- 
ry is abſolute, and the deed thall take effect as his deed preſently, 
and the party is not bound te perform the conditions; for, In 
traditionibus chartarum non quod dictum ſed quod fattum eſt in- 
e Fitz, Faits ſpicitur. © But in the firſt caſes before, where the deed is deli- 
& Feofl= yered to a ſtranger, and apt werds are uſed in the delivery thereof, 
ments 13. it is of no more force untill the conditions be performed, than if 
had made it, and layd it by me, and not delivered it at all; and 


xdged the conditions be performed, yet he can make no uſe of it at all, 
37.8 dem. neither will it do him any good. f But when the conditions are 
. performed, and the deed is delivered over, then the deed ſhall take 

as much effect as if it were delivered immediately to the party to 
I e Co. 3. 35. whom it is made, & and no act of God or man can hinder or pre- 
w. 88, vent this effect then, if the party that doth make it be not at the 
I. 8. 1. time of making thereof diſabled ro make it. He therefore, that is 
I. 6. 4. truſted with the keeping and delivery of ſuch a writing, ought not 
808 to deliver it before the conditions be performed; and when the 
43 conditions be performed, he ought not to keep it, but to deliver 
144 it to the party. For it may be made a queſtion, whether the deed 
Feof. be perfect, before he hath delivered it over to the party according 
ts & Co ;.84.3. to the authority given him. Howbeit it ſeems the delivery is good, 
A i 36. for it is ſaid in this caſe, that if either of the parties to the deed 
** dye before the conditions be performed, and the conditions be after 
48. 3 performed, that the deed is good; for there was traditio inchoata 


in the life time of the parties; & poflea conſummata eæiſtens by 
the performance of the conditions, it taketh its effect by the firit 
delivery. without any new or ſecond delivery; and the ſecond de- 
livery, is bu: the execution and conſummation of the firſt delive- 
Co 3.35 36. TY And therefore if an infant, or woman covert deliver, a deed 


or 2 


muß $2 
ung as an eſcrow to a ſtranger, and beſore the conditions are performed, 
doe the infant is become of full age, or the woman is become ſole, 
ae par yet the deed in theſe caſes is not become good. And yet if a diſ- 


nd c 


" ſcilee make a deed purporting a leaſe for years, and deliver it to 


a ſtranger out of the land as an efcrow, and bid him enter into 
the land, and deliver it as his deed, and he do fo, this is a good 
| deed, 
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therefore in that caſe albeit the party get it into his hands before 
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Relation, deed, and a good leaſe, ſo that to ſome purpoſes it hath relation See infra u 
to the time of the firſt delivery, and to ſome purpoſes not (1). Numb. 8. 
* P. 60. la caſe where a deed is merely void, and doth take no effect Perk. Sec. 
Double by the firſt delivery, as where a woman covert doth ſeale and de- 154. 1 H. 
delivery. liver a deed or the like, and ſhe after, being ſole, after her huſ- 7. 
band's death, doth deliver the deed again, in this caſe the deed is 
become good. So where a deed originally good, doth become void 
by matter ex 7% facto, as by breaking the ſeal, or the like; if the 
party to the deed ſeal and deliver it again, by this means the deed 
is become good again. But regularly there may not be two deli- 
veries of a deed, for where the firſt delivery doth take any effect at 
all the ſecond delivery 1s void. | 1 
h And therefore it is held that if an infant, or a man by dureſſe Peck. Seq, 
of impriſonment, do wake, ſeal, and deliver a deed, Cc. (in 154. 
which caſes the deed is not void but voidable) i and after the in- i Co. 5. 10h 
fant being of full age, or the man impriſoned being at large, do de- 
liver this deed again the ſecond time; this ſecond delivery is void: 
Debile fundamentum fallit opus (2). So if a man be diſſeiſed, and Co. ſuper 
make a leaſe for years in writing, and delivered the deed, and after Lit. 48. 
deliver it upon the ground, this ſecond delivery is void, for the 
firſt delivery made it his deed ; but if he had delivered it as an eſ- 
crow, to be delivered as his deed upon the ground, this had been. 
Subſcribing a good ſecond delivery. And by all this tha: hath been ſaid it ap- New. 
of the par- peareth, that the putting to, or ſubleribing of the parties name or Terms of 
cr ace : make to the deed he is to ſeal, is not eſſentiall; for a deed may be the law tit, 
4% de good, albeit the party that doth ſeal it doth never ſet his name or Ao 9206 
bis mark to it, ſo as it be duly ſealed and delivered (3). But it is * 4 
the beſt and ſureſt way notwithſtanding, to have the name or mark 
of the party ſubſcribed, for by this means the deed may be the 
better proved when the witneſſes are dead (4). | 
Note. Note here that albeit a writing or eſcrow, that is not ſealed and 
delivered in manner as aforefid, may not be uſed nor pleaded 
as a deed, yet it may ſerve and be uſed as an evidence and proof 
of the agreement contained therein, And whatſoever may be done 
by word without any writing, may much more and better be done 
by writing unſealed, or ſealed, though it be not delivered as afore- 


ſaid. 
6. la reſpect And the laſt thing required in every well made deed is, that it 
__ ang have a good foundation, and be to a good end; for albeit a deed 
end of it, have all the qualities of a good deed before required, vis. that it 
be well made, read, ſealed, and delivered, yet it may be void, or 
at leaſt voidable, for other cauſes; as when it is either unjuſtly 
gotten and obtained, or corruptly in purſuit and execution of ſome 
diſhoneſt agreement, or to a diſhoneit end or purpoſe made, A 3 5 
e Yerd therefore whether it be a feoffment, giſt, grant, leaſe, releaſe, 4 s 
Pure. confit mation, or obligation, that is made or obtained by menace or 143. 48 E. 
Nuid. dureſſe, i. e. when one doth threaten another to kill or maim 3. 6. 


— 


(1) See further as to the delivery of a deed as an eſcrow, Vin. Abr. Fait (M). (O). 2 Rell. Abr.Fait (M). 
(2) Sec accordingly Bro. Abr. Fairs, pl. 28. where the fir{t delivery is void, the ſecond ſhall aid it; 


but if the firſt delivery was woidable only as by an inlant, or perſon under dureſs, it ſhall not be mact 1 


good by a redelivery at full age, or when at large. See further as to double delivery, and in what 
caſes neceſſary, Vin. Abr. Fait (N). Rell. Abr. Fait (N). | 

(3) See ante p. £5. note 1, as to the neceſſity of the deed being ſigned by the party under the ſtat. 2) 
Car. 2. e. 3. 

(4) Wich reſpe©®: to the atteſtation of witneſſes to the execution of a deed, ſee 2 Bl. Cem. zo), 378. 


2 Inst. 78. 
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another, until he make him ſuch a deed ; and thereupon he make 

the deed ; a deed thus obtained by force and through fear to avoid 

danger, is void, and will not bind him that made it, nor avail him 

Bro. Dureſſe to whom it is made. In which matter theſe things muſt be ob- 

in to, 9H. ſerved: 1. That there muſt be ſome threatning of life or member, 

A = E. or of impriſonment 3 or ſome impriſonment or beating it ſelfe ; 

for if it be onely a threatning to take away goods,or to burn a houſe, 

or the taking and keeping of a man's goods, or the like, this will 

not make the deed made upon that occaſion to be fer dureſſe. 

2. It muſt be a threatning, beating or impriſonment of the party 

himſelf that doth make the deed, or of his wife; for if it be a 

threatning, beating or impriſonment of any other beſides the par- 

ty himſelt that doth make the deed, or his wife, this will not make 

the deed to be by dureſſe, 3. The threatning, beatiny, or 1mpri- 

ſonment, muſt be to this end; and hereupon the deed muſt be 

made; for otherwiſe the deed ſhall not be ſaid to be by dureſſe. 

As for examples: If four do threaten one to impriſon him, if he 

will not ſeale a deed to one of them four, and he do ſo; this deed 

ſhall be ſaid to be gotten by dureſſe, and therefore void. And if 

one threaten a man to kill him unleſſe he will ſeale a deed to him 

and three others, and he do fo ; this is void as to all the foure. 

For if one threaten another to kill or maime him, if he will not 

8 ſeale a deed to a ſtranger, and thereupon he do fo; this is void as 

Jac, if it were to the party himſelf. If one threaten to kill, wound, or 

alc. Wl impriſon me, to make me ſwear or promiſe to ſeale him ſuch a 

deed, or impriſon me untill | do ſo; and afterwards at another 

time and in another place, when I am at liberty, | do it accord- 

ingly ; this ſhall be ſaid to be made by dureſſe and void. If I be 

in priſon at one man's ſuit, and then another man doth cauſe me 

to be uſed more ſeverely in priſon, to compel me to make him 

ſome deed, which I do thereupon make to him; this deed ſhall be 
laid to be goiten by dureſſe and therefore void (1). 

But it | be impriſoned at one man's ſuit, (be the cauſe juſt or 
not,) and being in priſon | make an obligation or any other deed 
to a third man; this ſhall not be ſaid to be by dureſſe, but is a 
good deed, So if one threaten me to take away my goods, burn 
or break iy houſe, enter upon my land, kill or wound my father, 
or mother, brother, or ſiſter, or friend, or do imprifon any of 
them, and thereupon I ſeale a deed ; this is good and ſhall bind 
me (2). So if one diſtrain my beaſts, to compell me to ſeale a 
deed, and will not deliver them unleſſe I do ſo, and threaten me 
that if | take the beaſts again and not ſeale the deed he will 
kill me, and thercupon I ſeale the decd ; this is a good deed and 
{hall bind nie. If | be arreſted upon good cauſe, and being in 
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him, if he will j not make him ſuch a deed ; or doth impriſon * 
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(1) A man cannot plead wm eff fatum to a deed obtained by dureſs; for it is his deed at the time of 


the ation brought, but he may avoid it by ſpecial pleading with concluſion of judgment, ſi ad ia, 5 Co. 
119, ice iully as to the execution of deeds by perſons under dureſs, what deeds may be avoided by them, 
4d how, 2 /t 482. Bac Abr. Dure's, Vin. Abr. ſame title, in tete. and 1 Atk. 409. A deed may be 
t aide in equity, which has been obtained by miſrefreſentatien; where chere is either ſuppreſſio veri, 
or /a7ge/(rc fai, it is a conſtant rule of the court to vacate the deed. 1 Vers. 20. and 1 Pr. W ms. 240. 
——la 2 Pr. ms. 270. a diſtiuction is taken between 2 deed, and a w:/l, obtained from a weak man thro! 
ro -eprecentation ; equity will not vacate the will, that being revocable. 

) For it he ſhould ſuffer what he is threatened, he has remedy by action, and may recover damages 
n proportion to the injury done him; 2 IAH. 483. Perk. & 18, 
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deed, and a good leaſe, ſo that to ſome purpoſes it hath relation See infra « 
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Relation, . 
: to the time of the firſt delivery, and to ſome purpoſes not (1). Numb. 8, 
* P. Go. In caſe where a deed is merely void, and doth take no effect Perk. Sed. 
Double by the firſt delivery, as where a woman covert doth ſeale and de- 154 11 H. 
delivery. liver a deed or the like, and ſhe after, being ſole, after her huſ- 7. =D 


in tote 
7. 86. 
413. 


band's death, doth deliver the deed again, in this caſe the deed is 
become good. So where a deed originally good, doth become void 
by matter ex fo facto, as by breaking the ſeal, or the like; if the 
party to the deed ſeal and deliver it again, by this means the deed 
is become good again. But regularly there may not be two deli- 
veries of a deed, for where the firſt delivery doth take any effect at 
all the ſecond delivery 1s void. _ 

h And therefore it is held that if an infant, or a man by durefſe ÞPerk. Seq, 
of impriſonment, do wake, ſeal, and deliver a deed, Cc. (in 154. 
which caſes the deed is not void but voidable) i and after the in- i Co. 5.119, 
fant being of full age, or the man impriſoned being at large, do de- 
liver this deed again the ſecond time; this ſecond delivery is void: 
Debile fundamentum fallit opus (2). So if a man be diſſeiſed, and Co. ſuper 
make a leaſe for years in writing, and delivered the deed, and after Lit. 48. 
deliver it upon the ground, this ſecond delivery is void, for the 
firſt delivery made it his deed ; but if he had delivered it as an eſ- 
crow, to be delivered as his deed upon the ground, this had been. 
Subſcribing a good ſecond delivery. And by all this tha: hath been ſaid it ap- New. 
of the par- peareth, that the putting to, or ſuEicribing of the parties name or Terms of 
ties ee E make to the deed he is to ſeal, is not eſſentiall; for a deed may be the law ti, 
nocli. good, albeit the party that doth ſeal it doth never ſet his name or Io I 
bis mark to it, ſo as it be duly ſealed and delivered (3). But it is “ 4 
the beſt and ſureſt way notwithſtanding, to have the name or mark 
of the party ſubſcribed, for by this means the deed may be the 
better proved when the witneſſes are dead (4). 

Note. Note here that albeit a writing or eſcrow, that is not ſealed ard 
delivered in manner as aforetaid, may not be uſed nor pleaded 
as a deed, yet it may ſerve and be uſed as an evidence and proof 
of the agreement contained therein, And whatſoever inay be done 
by word without any writing, may much more and better be done 
by writing anſealed, or ſealed, though it be not delivered as afore- 
ſaid. | : 
6. la reſpect And the laſt thing required in every well made deed is, that it 
ag have a good foundation, and be to a good end; for albeit a deed 
ground and gs - , : . 
end of it, have all the qualities of a good deed before required, vs. that it 
be well made, read, ſealed, and delivered, yet it may be void, or 
at leaſt voidable, for other cauſes; as when it is either unjuſtly 
gotten and obtained, or corruptly in purſuit and execution of ſome 
diſhoneſt agreement, or to a diſhoneſt end or purpoſe made, A Co. 2. 9- 
M:nace or deed therefore whether it be a feoffment, giſt, grant, leaſe, releaſe, 2 . 
nace or 8 ; 2 16 Dyer 
Dare. Confirmation, or obligation, that is made or obtained by menace or 3. 45 k. 
Druid, dureſſe, i. e. when one doth threaten another to kill or maim z. 6. 
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(1) See further as to the delivery of a deed as an eſcrow, Vin. Abr. Fait (M). (O). 2 Rell. Abr. Fait (M). 
(2) Sec accordingly Bro. Abr. Faits, pl. 28. where the firſt delivery is void, the ſecond ſhall aid it; 
but if the firlt delivery was veidable only as by an iniant, or perſon under durels, it ſhall not be mac Wi 
good by a redelivery at full age, or when at large. See further as to double delivery, and in ht 
caſes neceſſary, Vin. Abr. Fait (N). Rell. Abr. Fait (N). * 
(3) See ante p. 65. note 1, as to the neceſſity of the deed being ſigned by the party under the ſtat. 36 titrepre 
Car. 2. c. 3. By (2) F 
(4) Wich reſpe© to the atteſtation of witneſſes to the execution of a deed, ſee 2 Bl. Cem, 307, 376 2 in Te 

2 Inf, 78. =_ 
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him, if he will“ not make him ſuch a deed ; or doth impriſon * P. 61. 
another, until he make him ſuch a deed ; and thereupon he make 
the deed ; a deed thus obtained by force and through fear to avoid 
danger, is void, and will not bind him that made it, nor avail him 

Bro. Dureſſe to whom it is made. In which matter theſe things muſt be ob- 

in :0to, 9H. ſerved: 1. That there muſt be ſome threatning of life or member, 


7-25.21 E. r of impriſonment; or ſome impriſonment or beating it ſelſe; 


ah for if it be onely a threatning to take away goods,or to burn a houſe, 
or the taking and keeping of a man's goods, or the like, this will 
not make the deed made upon that occaſion to be fer dureſſe. 
2. It muſt be a threatning, beating or impriſonment of the party 
himſelf that doth make the deed, or of his wife; for if it be a 
threatning, beating or impriſonment of any other beſides the par- 
ty himſelf that doth make the deed, or his wife, this will not make 
the deed to be by dureſſe, 3. The threatning, beating, or impri- 
ſonment, muſt be to this end; and hereupon the deed muſt be 
made; for otherwiſe the deed ſhall not be faid to be by dureſſe. 
As for examples: If four do threaten one to impriſon him, if he 
will not ſeale a deed to one of them four, and he do ſo; this deed 
ſhall be ſaid to be gotten by dureſſe, and therefore void. And if 
one threaten a man to kill him unleſſe he will ſeale a deed to him 
and three others, and he do ſo ; this is void as to all the foure. 
For if one threaten another to kill or maime him, if he will not 
ſeale a deed to a ſtranger, and thereupon he do ſo; this is void as 
if it were to the party himſelf. If one threaten to kill, wound, or 
impriſon me, to make me ſwear or promiſe to ſeale him ſuch a 
deed, or impriſon me untill | do ſo; and afterwards at another 
time and in another place, when I am at liberty, | do it accord- 
ingly ; this ſhall be ſaid to be made by dureſſe and void. If I be 
in priſon at one man's ſuit, and then another man doth cauſe me 
to be uſed more leverely in priſon, to compel me to make him 
ſome deed, which 1 do thereupon make to him ; this deed ſhall be 
ſaid to be goiten by dureſſe and therefore void (1). 

But it | be impiiſoned at one man's ſait, (be the cauſe juſt or 
not,) and being in priſon | make an obligation or any other deed 
to a third man; this ſhall not be ſaid to be by dureſſe, but is a 
good deed. So if one threaten me to take away my goods, burn 
or break my houſe, enter upon my land, kill or wound my father, 
or mother, brother, or ſiſter, or friend, or do imprifon any of 
them, and thereupon | ſeale a deed; this is good and ſhall bind 
me (2). So if one diftrain my beaſts, to compell me to ſeale a 
deed, and will not deliver them unleſſe I do fo, and threaten me 
that if | take the beaſts again and not ſeale the deed he will 
kill me, and thercupon I ſeale the decd ; this is a good deed and 
{hall bind ine. if | be arreſted upon good cauſe, and being in 


— ———äÿ — - — — 


(1) A man cannot plead wn eff fatum to a deed obtained by dureſs; for it is his deed at the time of 
the action brought, but he may avoid it by ſpecial pleading with concluſion of judgment, ſi ad ia, 5 Co. 
11. we ully as to the execution of deeds by perſons under dureſs, what deeds may be avoided by them, 
a how., 2 Toft. 482. Bac Abr. Dure's, Vin. Abr. ſame title, in tete. and 1 At-. 409. A deed may be 
t ande in equity, which has been obtained by miſrefreſentation; where chere is either ſuppreſſio veri, 
» [a7ge/tre falſl, it is a conſtant rule of the court to vacate the deed. 1 Yer. 20. and 1 Pr. HW ms. 240. 
——la 2 Pr. ms. 250. a diſtinction is taken between a deed, and a w, obtained from a weak man thro? 
repreſentation z equity will not vacate the will, that being revocable. 

(2) For it he ſhould ſuffer what he is threatened, he has remedy by action, and may recover damages 


:2 proportion to the injury done him; 2 1. 483. Pera. Y 18, 


priſor, 


„ 
— 
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priſon, or under arreſt, I make an obligation, feoffment, or any 
other deed to him at whoſe fuit I * am arreſted, for my enlarge- 
ment and to make him ſatisfaction; this ſhall not be ſaid to be by 
dureſſe, but is good and ſhall bind me. And therefore if auditors 
in an account do commit an accomptant to priſon, and then he 
make an obligation to his maſter for the arcearages, this is good 
(1). And if one in priſon for felony grant a reverſion of land to 
another, to help him out of his trouble, this is a good grant (2). 
If A. and B. enter into an obligation upon the threatening of B. 
onely, this is a good obligation by A. that was not threatened (3). 

And if one make an obligation by durefſe, and after being at 
large take a defeaſance ypon it, this makes the obligation good 
again, and the obligee is concluded to = it was by dureſſe. 

A deed alſo made upon or in purſuit and execution of an 
uſurious contract, ie. ſuch a contract, as whereupon the lender Term of 
is ſure to have in money, or monies worth, for the loane of the the law. 
thing, above the principall, more then after the rate of 8/. for the "4 fi ” 
100/. by the. year, allo is void. In which matter theſe caſes are chap. 9. 


Bro. Dee. 
ſance 17. 


Eſtoppell. 


ſury. 
2 77 


7 | 17 A hn . < 
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4 1 ur (uto be obſerved. 
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a £ j- (lis Jus die before that time, that then he ſhall pay but 27/. which is leſſe ch. 8. 


8 . 3 
T5. 1 as p 
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Þ wilt... „If one borrow 1001. and for this mortgage land above the va- Corflet's 
A. ee, of lue of BY. by the yeare, on condition that if the mortgagor pay the caſe. 
. oil 41. 4, e money at the years end, that the eſtate thall ceaſe; this is an uſu- Say” 1 
I ft.. rious contract, and therefore the deed, whether it be a deed of fe- 
CS 6  offment, grant, or leaſe containing it, is void (5). So if 1 lend 
„another man 101. for a year, and take {ecurity by ſtatute or obliga- 
tion that the borrower pay me the lender 200. tor it; this contract 
is uſurious, and therefore the ſtatute and obligation void. But 
if the agreement and ſtatute or obligation be that if the borrower 
pay not the 1o/. within the year, that then he ſhall pay 201. = 
] 


it; this is no uſury, and therefore in this caſe the deed is good. 
one come to me to borrow 500/. of me, and tell me he is unable to 
pay it together, and therefore he deſires he may pay it in twelve or 
. thirteeen years, and doth offer therefore to give me for my kind- 
\ - nefle 200. over and above beſides the uſe to let him have it fo, and 
then the 500/. the intereſt, and the 200. is caſt together, and ſo 
we agree upon an annuity of 80/. per annum for fourteen years, _ 
which is aſſured by conveyances unto me; in this caſe the contract I 
is uſurious, and all the aſſurances made to perfect it are void. ee 
And yet regularly, where the principall money is loſt, the contract caſe. 


— 


(1) Debt upon arrearages of account, defendant ſhewed that before the account, plaintiff of his or: 


wrong did impri ſon defendant, and aſſigned auditors to him in priſon, and ſo the account was made 9 


-dureſs ; plea held good, and judgment accordingly for defendant. 1 Leon. Rep 13. 

(2) But this ſhould be before conviction; for after, the reverſion is forfeited. 1 Hed £03. 

(3) And it is not avoidable by A. tho' it is by B; for it is ſaid, that no one fha!} avoid his ov! 
bond for the impriſonment or danger of any other than of himſelf. Cre. Fac. 187, Huſcombe v. Standin; 


4) See accordingly the caſe of Reyno/ds v. Clayton.. Me. Rep. 397. S. C. in 2 And. 15. and further a 


Fir. Abr. Uſuty (G). 


(x) This caſe ſeems to be upon the preſumption that the mortgagee receives the whole profit of ib! 2 


moitgaged premiſes, or ſo much thereof as would exceed 8/ fer cent. fer annum, 
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is not uſurious. If a man deſire to borrow of me 1001. for a year, 
and | am content to let him have it for the uſe of 8/. * bur withall & P. 63. 
I compell him to take a leaſe of me of a houſe at 60/. rent, which 
in truth is worth but zol. this contract is uſurious, and therefore 
the aſſurances thereupon made, are void. E- fic de ſinilibus. But 
if a man the 17th of July 1579. grant me a rent of 2ol. per an- 
num for the lone of 1007. to be paid every half year, and the firſt 
payment at Chriſtmaſſe 1580. and it is agreed between us, that if 
he pay the 100/. the 17th of July, 1550. that then the rent ſhall 
ceaſe; this contract is not uſurious ; and therefore the aſſurances, 
thereupon made, are not void, but good. But if in this caſe there 
be a private or collaterall agreement between us, that he ſhall not 
pay the 100. and redeem the rent, ard that clauſe be put in only 
to evade the ſtatute, then is the contract uſurious notwithſtanding, 
ill. ) Jac. and the deeds and aſſurances thereof void. Er ſic de fimilibus. If 
B. R. Curia. one borrow 100!l. after the rate of 8/. per centum, and the bor- 
- rower do afterwards pay part of the principall, and all the uſe, 
within the year; and the lender doth receive it, or the lender doth 
ſue for his money within the year; theſe ſubſequent acts do not 
make the contract, or deeds or aſſurances, thereof, void, for it is 
a rule, that if the originall contract be not uſurious, no matter ex 
Bro. Obli- poſt fafo can make it ſo. If one borrow of me 10/. and bind 
gain 7g. himſelf to pay me by a day, and moreover bind himſelf that if he 
pay it not by the day, that he ſhall pay me 200. for it; this con- 
tract, and the deed for perfection of it, are good; and this is not 
uſurious, for all obligations with conditions, for payment of money 
lent, are of this nature. And yet if one borrow ioo. of me and 
for this mortgage land to me of a greater value then 8/. per an- 
num, on condition that if he pay the money at any time before the 
years end, then the afſurance to be void; this ſhould ſeem to be 
an uſurious contract; for in this caſe Iam ſure to have by the agree- 
ment more than after the rate of 8. per centun, and ſo it is not in 
Per Juſt. the laſt caſe before (1). If one borrow 100/. for a year, and give 
Brizman, the broker 20/ to procure it; this will not make the contract 
rhe Weng uſurious, nor the aſſurances void : but for this the broker may be 
punithed (2). Obligations 
Alſo all obligations, made to a ſheriffe, contrary to the ſtatute of mon a 
23 H. 6. ch. 10. are void or at leaſt voidable by pleading. But _ nh © 
3 e ß y to the 
of this ſee in obligations infra. n 
Stat. 2 El. A deed alſo made, containing the grant of any thing, with in- Colluſion in 
<'. Co. tent and of purpoſe to deceive and defraud one that ſhall after- fraudulent 
Og 125 wards buy the fame thing, is void. For it is to this purpoſe pro- ae 10 
ch. 5. vided by a ſtatute law, that all fraudulent conveyances of land, or geceive pur- 
any rent or profit out of land, made by whomſoever, with intent chaſers. 


hap. 4- 


(1) When the former editions of this book were publiſhed, the rate of intereſt allowed by the ſtatute 
21 fac. 1. c. 17. was 81. per cent. per annum. which by the ſtatute 12 Car. 2. c. 13. was reduced to 
6/. fer cent. and by 12 Ann. tat. 2. c. 16. to 5. per cent. the utmoſt legal intereſt that can be now 
tixen. See 13th. Edit. Co. Lit. 4. a. Note 1.—The reaſonableneſs of taking intereſt for the uſe of 
money, and the advantages ariſing from it to a commercial n-tion, are explained, in 2 Bl. Com. 455. 
Far the doctrine of ufury, what ſhall be deemed ſo, and the puniſhment for it, ſee Com. Dig. Bac. Abr. 
and "in. Abr. tit. Uſurv, allo the caſes of the Earl of Cheſterfield ard others v. Janſſen, 2 Ve. 125. 
1 At. 3or. Leyd v. Williams, 3 Wilſ. Rep. 250. Murray v. Harding, ibid. 390.—Meriſſet v. Xing. 
2 Bury, 891. Abrahams and Bunn, 4 vol. 2261. At what time intereſt ſhall commence cn ſecurities, 
legacies, Se. See Com. Dig. Chancery (35). i 

(2) By the ſtatute 12 Car. 2. c. 13. § 3. (confirmed by 13 Car. 2. . 14.) which inßicts a penalty of 
207. 2n4 impriſonment for half a year on ſcriveners, brokers, and others, who take more procuration 
money han five ſoillings fer every 100). for a year - The ſtatvte 17 Ce: 3. c. 26. F. 7. allows brokers 
to ee 105, tor the loan of every tool, advanced, as the confiieration fei an ar nuilty, | 
to 
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to deceive or defeate any that ſhall purchaſe the land, or any rent 
or profit out of it, for money, or other good conſideration, of the 
fruit and effect of their purchaſe, ſliall be void againſt ſuch pur- 
chaſers, for ſo much as they buy, and againſt all others that come 
in by or under them. But all ſuch conveyances as are “ made 
bond fide and upon good conſideration, are not to be accounted 
fraudulent (i). For the better underſtanding of which ſtature, Co. 3. z1, 
and the law in theſe caſes, obſerve, that conveyances bona fide 
are oppoſed to ſuch as are upon and with any truſt expreſſe or im- 
plied: and good conſiderations are ſet down in the ſtatute to diſtin- 
uiſh from ſuch as are not valuable, as nature, bloud, and the 
like (2). If one convey land with a preſent or future power of 
revocation, or alteration, at his will that doth convey it ; this ſhall 
be faid a fraudulent conveyance, as againſt him that ſhall after- 
wards purchaſe this land So that if one convey his land to the Co. 3. 82.83 
uſe of himſelf for life, and after to the uſe of divers of his bloud, 
with a ſuture power, as after the death of H. or after ſuch a day 
to revoke it; and before the day he ſell this land to a ſtranger for 
a valuable conſideration ; in this caſe, the firſt deed ſhall be ſaid 
to be fraudulent and void, as to him that ſhall purchaſe the land, 
to do him any hurt (3). And if one convey land with ſuch a power 
of revocation, and after, with an intent to defraud a purchaſor, 
make a feoffment to a ſtranger to extinguiſh the power, and after 
ſell the land for valuable conſideration to a ſtranger ; in this caſe 
both the firſt and the ſecond deed, as to the purchaſor, ſhall be ſaid 
to be fraudulent, and therefore void. And if there be grandfather, Co. 6. 72. 
father, and fon, and the grandfather makes a leaſe for 100 years 
to the father, and the father, to prevent the drowning of the leaſe 
by the deſcent of the reverſion to him, doth aſſign over the leaſe 
to certain friends of his, to the uſe of his fon an infant under pre- 
tence to pay debts, the grandfather dieth, the father doth continue 
the occupation of the land, and maketh eſtates, and doth all acts 
as owner of the land, the ſon payeth no debts, and the aſſignment 
(albeit divers perſons of quality were named aſſignes) was delivered 
to one of the aſſignes of meane eſtate in private, and aſter the fa- 
ther doth ſell the land for valuable conſideration, in this caſe, this 
aſſignment ſhall be taken to be fraudulent and void as to the pur- 
purchaſor. And if the father make a fraudulent conveyance, and 
after continue the occupation of the land, and it deſcend to the ſon 
after the father's death, and he fell it for valuable conſideration ; 
in this caſe, the purchaſor may avoid the conveyance made by the 
father, as well as if it had been made by the ſon himſelf, and 
that, whether the ſon be privy to the conveyance made by the fa- 
ther, or not. And if the fraudulent conveyance be made to the 
King, yet it is void as to a purchaſor, as if it were made to a com- 
mon perſon. And therefore if there be tenant in taile, the remain- 
der in taile, or in fee, and he in the remainder, perceiving the 


Chap. 4 


F. 84. 


(1) Although they are concealed, or were ſecretly made, Cre. Far. 455. 
(2) Conſideration of blood, or natural affection, is a goed conſideration : but not ſuch a good confiders- 
tion as is intended by the ſtat. of 27 Zliz. for a valuable conſideration, as money, marriage, or the like, 
is the only good conſideration within that ad, 3 Co. 83. b. ſee further Vin. Abr. tit. Conſideration. 
(3) Every voluntary conveyance ſhall prima facie be deemed ſraudulent as to a purchaſer, 2 Lev. 14%. 
1 Ca. Ch. 100. 217: for a conveyance with a power of revocation is in the fame degree as a conveyance 
by fraud, Mo. 618. ſee further, how a power of revocation ſhall make a deed traudulent, and how it 
malt be reſerved to be execuled, te make it fo, Cem, Dig. Covin (B 3). 
x tenam 
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tenant in tail doth intend to ſell the land, and barre him by a com- 
mon recovery, doth fel! his remainder by deed inrolled to the King, 
and after the tenant in taile doth fell the land by common recovery 
for good conſideration, in this caſe the “ purchaſor ſhall avoid this“ P. 65. 
ded to the King (1); whereby alſo it appeareth, that a fraudulent 
conveyance within this ſtatute muy be by way of bargain and. fale. 
ic. And to was it ruled by the Lord Chiefe Juſtice Hide in evidence to 
owell & a jury at Guildhall, 3 Car. 1. And if there be a leaſe tor years, 
art. cale. and the leſſor make a fraudulent conveyance in fee, and then for 
good conſideration, maketh another leaſe to begin at the end of the 
former leaſe ; this conveyance ſhall be void, as to the ſecond leſſee. 
er 2 Juſt. And if A. wake a leaſe to B. tor years upon good conſideration, 
lil. 18. Jac and after he makes another leaſe to C. of the ſame thing, for the 
R. ſame term, to begin at the ſame time, upon good and valuable 
conſideration, and B. doth not diſcover this, but drives this bar- 
gain with C. and is witneſſe to this ſecord leaſe, and the firſt leaſe 
is not excepted in the ſecond leate; it ſeems in this caſe the firſt 
o. 8. 60, leaſe ſhall be void as to C. And in all thele and ſuch like caſes, 
o. 3. 83. albeit the purchaſor before he make his bargain have notice of the 
fraudulent conveyance, yet ſhall he avoid it as if he were ignorant 
of it (2). But ſuch conveyances and deeds, made as before, ſhall 
never be ſaid to be fraudulent and void, as againſt him that, ſhall 
have the thing afterwards, if he do not give a valuable conſidera- 
tion for it. And therefore if one make a leaſe, that would be frau- 
dulent and void as to ſuch a purchaſor, to A. and after make anos 
ther leaſe Bond fide to B. but without any rent or five given for it; 
in this caſe, the firſt leaſe ſhall not be faid to be fiaudulent, as 
againſt the ſecond leſſee, and therefore not void. So if one cove- 
nant for the advancement of his heirs males, &c. to levy a fine of 
land by a day, to the uſe of himſelf for life, and after of his iſſue 
male ; and before the day he make a leaſe that is fraudulent for 
many years, of purpole, and after he doth ah a fine accordingly ; 
in this caſe this leaſe is good, and ſhall not be ſaid to be fraudulent 
and void by this ſtatute, as againſt the iſſue in taile. So if a man 
that is ſomewhat fooliſh, and given to waſte, be perſuaded to ſet- 
tle his lands upon ſome of his friends, of purpoſe to maintain 
himſelf with it; and after ſome of his lewd companions inveigle 
him, and get him for a ſmall ſum of money to convey it to them; 
in this cafe, the conveyance, firſt made, ſhall not be ſaid to be 
fraudulent, as againſt theſe purchaſors; and therefore it is good 
o. ſuper againſt them (3). And if one, that hath a term for ſixty years 
It, 3. if he live ſo long, make it away, and then he doth forge a leaſe 
for ninety years abſolutely; and after by indenture, reciting this 
forged leaſe, for valuable and good conſideration doth bargain and 
ſell this forged leaſe, and all his intereſt in the land to J. S. in 
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(1) As deing fraudulent within the ſtatute 27 Flix. the conveyance of the remainder to the king, be- 
g with intent to deceive a purchaſor, is directly within the words and purview of that act, 11 Co. 74. b. 
(2) A purchaſer for a valuable conſideration ſhall hold againſt a prior voluntary ſettlement, though he 
a) expreſs notice thereef at the time of his purchaſe; ſuch voluntary ſettlement being made void by 27 
iz, againſt a purchaſer, with, or without notice. Per Cur. Abr. Eg. Ca. Notice (C.) Tomkins v. Es- 
. See allo Vin, Abr. Fraud (I.) 9 Fart 50 
(3) And by the ſame ſtatute 27 Elis. c. 4+ F. 3. any perſen party or privy to ſuch fraudulent convey- 
Ice, Who puts the ſame in uſe, and avows the ſame to be made on good conſideration, to the prejudice 
the purchaſer, or his heirs, ſhall forfeit one year's value of the lands To purchaſed, one moiety to che 
Wa, and the other moiety to the party aggrieved. ; | 
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Of a DEED. 


this caſe it ſeems that the firſt leaſe is not void, and that the pur- 
chaſor ſhall have nothing but the forged leaſe: | 
A deed alſo made of any thing with intent and purpoſe to de- Stat. 3 H.). 
ceive and defeate creditors of their juſt debts and duties, is void 4; * R. 2, 
alſo as againſt fuch perſons. For it is provided to this purpoſe 73 K. < 
* by other ſtatutes, that all feoffments, gifts, grants, alienations, Co. z. * 
bargains, and conveyances of lands, tenements, hereditaments, 
goods, and chattells, or any rent, profit, or commodity out of 
land, made by fraud, or colluſion of truſt, to him that made the 
fame, or otherwiſe with intent to hinder and delay, or put off, or 
put by creditors, or others of their juſt and lawfull actions, ſuits, 
debts, accompts, damages, penalties, forfeitures, hariots, mortu- 
aries, or reliefes, ſhall be void, as againſt them to whom ſuch 
things ſhall belong, and he may recover the thing notwithſtanding ; 
but all fuch as are made Bend fide, and upon good conſideration, 
are not to be accounted fraudulent by this ſtatute. For the better 
underſtanding whereof, theſe cafes following are to be heeded. 
If a man, a little before his death, make a conveyance of his land Co. 8. 66. 
to his children, or friends of his bloud, with a proviſo to make it 82: Dye 
void at his pleaſure, and he take the profits of it as his own; or 95. 
make a conveyance of it to friends, to the intent they ſhall not be 
ſubject to the payment of his debts, having bound himſelf and his 
heirs by any eſpecialty, or to the intent that a warranty and aſſets 
ſhall not bind his ſonne for . land, or the like; in this caſe, 
this conveyance ſhall be void, as to them that ſhould have relief 
upon this land by diſcent; and eſpecially when the conveyance is 
made after the ſuits begun; and more eſpecially when any judge- 
ment is had upon the ſuits againſt him that doth make the deed. 
And ſo alſo is the law for goods: And therefore if one be indebt- Co. 3. 50. 5; 
ed to A. 20l. and to B. gol. and be poſſeſſed of goods to the va- Bro. oe 
lue of 20/. and A. doth ſue the debtor for his 204. and, hanging i 5 
this ſuit, the debtor ſecretly makes a generall deed of gift of all his 
chattels real and perſonal to B. in ſatisfaction of his debt, and yet 
doth afterwards continue the occupation, and uſe the goods as his 
own, and after A. getteth judgement and execution; in this caſe, 
the deed of gift to B. ſhall be ſaid to be fraudulent, and therefore 
void as againſt 4. So if in this caſe he give all his goods to B. 
in ſatisfaction of his debt, and before any ſuit begun by A. with 
any expreſſe or implicite truſt, as to the intent that B. ſhall be fa- 
vourable to the debtor ; or that if the debtor provide the money 
that he ſhall have the goods again ; or that he ſhall ſuffer the debtor 
to enjoy and uſe the goods and pay him as he can; in theſe, and 
the like caſes, the deeds ſhall be ſaid ta be fraudulent and void, for 
howſoever it be made upon good conſideration, yet it is not made 
bond fide. So if one in conſideration of naturall affection, or for 
no conſideration, give all his goods to his child, or coufin, bond 
fide, this ſhall be a void deed as to the creditors. Et fic de ſimili- 
bus. So if one give all his goods and chattels to his executor in 
his liſe time by deed of gift, this ſhall be ſaid to be fraudulent, and 
ſhall be void as to creditors, And albeit thoſe to whom the deed 
of fraud is made, know nothing of the fraud, yet is “ the deed 
fraudulent in that caſe alſo, as well as where they are privie to it. 
If after a commiſſion of bankrupts be ſued out the debtor make a Co. 2. 23. 
deed of gift of all his goods to one of his creditors in ſatisfaction 
of his debt; in this caſe this deed ſhall be void, as againſt the reſt 
| of 


Chap. 4 


hap. 


y the tv 
udges o 
ſſize A 
Car. in 
om. Sou 
ady Lan 


ert's call 


ich. 19 
ac. Co. | 
tiller & 
pot's caſe. 


o. 10. 50 


Flat. 82 H. 


c. 9. 34H 


. ch. 5. Co 
J. 76. Lit. 
EM. 59, 
low. 49. 
0.8. 164. 


d. 129. 


(i) But i 
here à frat 
leratlon, ar 
he feoffee © 


Fredger. v. 


„ Of a DEED. | 
of the creditors and as to the commiſſioners, and they may order 
the two it with the reſt of the eſtate notwithſtanding, But if A. bond fide 
udges of and for valuable conſideration mortgage his land, whereof he hath 
_ _ a term of years, to B. upon condition that if he repay the money 
in South. to B. a year after, that he ſhall reenter, and B. doth covenant 
ady Lam- with 4. that he ſhall take the profits of it untill that time, We. 
eri's caſe. . doth not pay the money, and B. hoping that he will pay it in 
time, doth ſuffer him to continue in poſſeſſion and take the profits 
of it two or three years after, and in the interim judgment is had 
againſt 4. upon a bond, and execution awarded ; in this caſe ex- 
ecution ſhall not be made of this leaſe ; for this deed of mortgage 
ſhall not be ſaid to be fraudulent as to the - creditor : for when a 
conveyance is not fraudulent at the time of the making of it, it 
ſhall rever be ſaid to be fraudulent for any matter ex poſt fach (1). 
ich. 19, If A. be ſeiſed of the fifth part of the manor of B. and B. of 
Jac. Co. B. the ſixth part, and M. cometh to A. to buy his part, and after M. 
Haller K ſaith to 4. my counſell tells me I cannot ſafely buy of you unleſſe 
„cas. B. joyn, and after B. doth grant a rent charge of 15. per annum 
out of this manor to C. her ſon, and the heirs of his body, in con- 
ſideration of naturall affection, (and this was about 10 Fac, C. 
being then but about three years old) with proviſo, that if D. 
whom B. did then intend to marry) grant to the ſaid C. the like rent 
of 151. and for the like eſtate out of 2ol. land by the year, of 
the land of B. then the ſaid grant to be void, and after the faid - 
A. bought the 6th. part of the ſaid manor, of B. and D. her huſ- 
band, being intermarried, and after A. B. and D. her huſband: joyn 
in the grant to M. in this caſe it was ruled that this grant to C. was 
o. 10. 56, not fraudulent and void. If one doth hold his land, to pay a heriot 
; at the death of every one that dyeth tenant” in fee ſinple, and he in- 
feoffe his ſon and heir in conſideration of naturall affeQion, and mar- 
riage to be had between the ſon and 7, and the ſon (to prevent the 
dower of his intended wife during his fathers life) makes a leaſe 
for forty years unto his father, if his father live ſo long, and after- 
wards the marriage is had, the father payeth the rent, the ſon doth 
ſuit of court for the land, and after the father dieth; in this caſe' 
this leaſe ſhall not be ſaid to be-fraudulent as to the Lord to deceive 
him of his heriot becauſe it was, made to another end. | | 
dn. 52 H. A deed alſo made to defeat the King or other Lord of his ward- 3. To de- 
: 8 ſhip ſhall be void, as to a third part of the thing conveyed. And 1 
b 6 lite therefore, if any tenant that holdeth of the King, or any“ other wardſhips, 
a 30 Lord mike a feoffinent or other conveyance of his land, to defeat Sc. 
low. 49. and defraud the King or Lord of his wardſhip, primer ſeiſin, or“ P. 68. 
0.5 164. any other benefit appointed and preferved for the Lord by the 
9. % ſtatutes of 32 and 34 H. 8. it ſhall be void, as to a. third part 
thereof againſt the King or other Lord, who ſhall notwithſtanding 
have their wardſhip and other benefits, as if none ſuch were made. 
As if ſuch a tenant by deed enfeoffe his lineal or collaterall heire 
withinage, or make a leaſe for liſe the remainder to his heire, or 
make a gift in tail the remainder in fee to his heire, or make a 
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(1) But if a deed be fraudulent in its creation, yet it may become good by matter ex pof face; us 
here a ſraudulent eoffment is made, and the feoffee makes a feoffment to another for a valuable conſi- 
erativn, and the firſt feoffor does afterwards, for a valuable conſideration, make a ſecond feoffment; 
he fenffee of the feoffee ſhall hold ia preference to the ſecond feoffee of the firſt feoflor. 1 Sid. 1 34s 
Fredgert v. Langham. | | 
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feoffment on condition that he ſhall reinfeoffe his heire at his full age, 
or make a feoffment for the payment of his debts, or preferment 
of his wife and children, or infeoffe another to the intent that he 
ſhall take the profits till he haye an heire male, and then to re- 
infeoffe him: all theſe are fraudulent and void; as to a third part 
of the land, and as againſt the King or other Lord, in reſpect of 
the benefit they are to have of and by the land. But no convey- 
ance in theſe caſes ſhall be faid to be fraudulent and ſo void, for 
two parts of the land. And if one make a feoffment of land to 
two (whereof his heir is one) and their heires, for money or other 
valuable conſideration; this ſhall not be ſaid to be a fraudulent 
conveyance of any part. So if ſuch a joyntenant make a feoffment 
of his moiety to a ſtranger. + And in caſes where the feoffment F Dyer 2. 
is fraudulent for a third part as before, if the feoffee dye or make Co. * 94 
a feoffment over bong fide before the death of the anceſtor, in theſe 
caſes the deed is become good again, and the colluſion gone. If 2 105 
a man for fear of debts convey his lands to friends, with condition 5 
that upon payment of 100. they ſhall convey it to thoſe whom he 
ſhall appoint, in this caſe the conveyance ſhall not be ſaid to be 

| fraudulent as to the King or other Lord, for it was done to ano- 
ther end, and therefore it is a good conveyance againſt all men 

but the creditors (1). Where deeds ſhall be void in part or in all, 
for want of inrollment, atturnment, livery of ſeiſin, or the like, 
ſee afterwards. | 4 

6. Where a If a deed that is well and ſufficiently made in its creation, ſhall Co. 11. 27. 

deed goodin be afterwards altered by raſure, interlining, addition, drawing a 5 12 ler 

nine line through the words (though they be ill legible) or by writing Per. Sed. 

void by new letters upon the old, in any materiall place or part of it, as 123. 13;. 

matter e if it be in a deed of grant, in the name of the grantor, grantee, Kelw. 163. 

peſt facto. or in the thing granted, or in the limitation of the eſtate, or if it Fitz. Re- 

wy mow. be in an obligation, when the word ſheires] ſha!l be inſerted, or _ 

fach « deeg the ſumme increaſed, or in the date of either, or the like; be the Bro. Fait g 

void or not. ſame either by the party himſelf that hath the property of the deed, 

1. By raſure. or any other whomſoever, except it be by him that is bound by 

the deed, and be the ſame with or without the conſent of him to 
whom it is made or doth belong, in this caſe, and by either of 
theſe means, the deed hath loſt i:s force and is become void (2). 
* P. 69. And if the alteration be made by the party himſelf that own- 
Patt. eth the deed, albeit it be in a place not materiall, and that it tend 
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.. AC pet the deed is hereby become void. But if the alteration be made 

by the party himſelf that is bound by the deed in any materiall or 
immatetiall part thereof; or if a ſtranger without the privity or 
conſent of the owner of the deed ſhall make any ſuch alteration in 
any part of the deed not materiall ; as if it be a deed of a grant 
containing a leaſe for years, and there be inſerted between [To have 
and to hold] and [for thirty years] theſe words [from henceforth ;] 
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(1) Fraudulent conveyances and gifts are only void againſt purchaſers, and creditors, and ſhall bind the 
parties themſelves and their repreſentatives. Cro. Fac. 270. See further as to the conſtruQion of the 
it:tute reſpeQing fraudulent conveyances and gifts as to purchaſors and creditors, and the caſes determi: 
ed under them bath in the courts of Law and Equity, in Bac. Abr. Fraud (C.) Com. Dig. Covin (B. 2.) 

(2) A. and B. ſealed and delivered a bond to C. and after, the name and addition of D. was interlioed 
and he alſo ſeated and delivered the obligation, with the conſent of all parties; held to be a good obligt 
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and {per preſentes] theſe words [et executores mess] in both which - 
caſes thoſe words are needleſſe and without any fruit at all; here- 
by the deed is not hurt, but it, remaineth Job notwithſtanding. 

But if the alteration be before the delivery of the deed, be it what- 
Perk. Set. ſoever, or by whomſoever, it will not hurt the deed. And herein 
123. 124. it muſt be obſerved, that then à raſure, ,&c. is moſt dangerous, 
3 6. and the deed thereby moſt ſuſpicious, when it is in a deed poll, 
a and there is but one part of the deed; and when the raſure or 
© other alteration is in any materiall part of the deed; and when 
the alteration makes to the advantage of him that doth own the 
deed, and to the diſadvantage of the other that made it; and 
when there doth appear ſome other thing to be written before; 
2, and when there is no other part of the deed, recitall, defeaſance, 
4 or other matter to which this may be compared, and that may 
make it appear to be before the delivery; and when there be other 


4 


. parts of the deed, or other matters whereunto this being com- 
Uh ared doth not agree in that part wherein the alteration is; and 
when the deed hath been in the ſmoke, or any ſuch like means 
Co ſuper hath been uſed to cover the alteration, And in theſe caſes the 
WLit. 225. matter was anciently uſed to be tried by the judges upon the view 
of the deed ; but it is now uſed to be tried by jurors, whether the ra- 
ſure, or other alteration, were before the delivery of the deed or 
not (1). | : 
dier 59. And if after the ſealing, delivery and perfection of a deed, the 2. By break · 
15. Co. 11 28.5. ſeale thereof happen to be broken off, or to be utterly defaced, ing or de- 
Jo. 3. Dyer fo that no ſign or print thereof can be ſeen, or it appeareth to have facing of 
__ oy $a deen broken off and it is glued, or the wax new heated and ſet 3 
5. 135. 136, On again, or the labell of the deed hath been broken off from the 
162, Fro. Oblig. deed, and is ſowed on again, or the deed is new fealed with 
e 3. other wax; be the, ſame by whatſoever means or whomſoever, 
25 unleſſe it be by him and his means that is bound by the deed; in 
it g theſe caſes, and by either of theſe means, the deed is become 
void, But if any piece of the ſeal remain fixed to the deed, and 
there be any print left upon that piece, the deed doth continue 
good. And if after a ſeale of a deed be broken off, the party 
that ſealed it, do ſeale and deliver “ it de novo; by this means, # p. -9, 
it ſeems the deed is become good again (2). 8 
Tria. 38 El. And if a deed be delivered up to the party that is bound by it z. By rede- 
3 to be cancelled and it be ſo; or if he that hath the deed doth by livery or by 
agreement between him and the other cancell the deed ; by either cancelling 
of theſe means the deed is become void. But if an obligee deli- * * 
ver up an obligation to be cancelled, and the obligor do not after- 
wards cancell it; but the obligee happen to get if again into his 
hands and ſue the obligor upon it, the obligor hath not any plea 
to avoid it, for the deed remains till in force (3). | 
i) When a lawful deed is raiſed, whereby it becomes void, the obligor may plead non et fafum , be- 
uſe, at the time of the plea, it is not his deefl. 11 Co. 22. a. See further in what caſes raſure, or in- 
— rlining, will vitiate a deed, Yin. Abr. Faits (T.) Com. Dig. Fait. (F. 1.) Rell. Ab. S. Faits (T. U.) | 
14 the (2) It ſeems in a ſeveral deed, if the ſeal of one of the parties is broken off, it does not vitiste the deed 
of the to the others, though it is otherwiſe, if the deed was join?, Cre. Elis. 408. 2 Lev. 220. Upon proof 
. dade how the ſeal was breken off, the deed admitted to guide the uſes of a recovery, Latch 226 — Where 
oy _ — _ non , faftium is a good plea, 5 Co. 119. b. See further Com, Dig. Fait (F. 2.) 
x in. Abr. Faits (X ; | | 
— (3) See 3 Cre. Elia. 48 3. and further as to the effeft of cabeelled deeds at law, where they 
all be relie ved againſt in equity; and what remedy may be had againſt perſons cancelling or deſtroying 
1 eds, Vin. Abr. Faits (X. 2. 3. 4), Aſſigament by commiſſioners of bankrupt to three, that being cancel- 
0 , and another made to two of them; the cancelling the firſt does not alter the property. a Lev. 113. 
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4. By diſ- And if an obligation be delivered as an eſcrow to a ftranger, to Co 3. 16. 
agreement. be delivered to the obligee on certain conditions; or to a ſtranger 1.9, Dier; 
to the uſe of the obligee, and when this is after tendered to the ob- 7,” 
ligee he doth refuſe it and difagree to it; or if an obligation be 
made to a feme covert; and her huſband diſagree to it; in all theſe 
caſes the deed is become void. And like law is of other deeds in 
divers ſuch like caſes. But the party bound by the deed may not 
Agreement. in theſe caſes plead non eff fachum to the deed.” And in theſe caſes 
when the party hath once by his agreement made the deed good, 
he cannot afterwards by his difagreement make it void: and when 
once, by refuſall and diſagrement he hath made the deed void, he 
cannot by agreement or acceptance afterwards make it good. | 
8. By judg- A deed alſo good in its origina!l creation may be afterwards damn- Crom. ju 
ment of à ed or avoided by ſentence and order of a court; and this is uſually 29. 40. Bu 
Ws done in-the-Staree Chamber, and in the Chancery; and it is when Fit. 38. 
Vacat of a it appeareth that the deed was obtained by ſome fraud, force, cir- 
. cumvention, or ſuch like practice, or when it doth appear to be 
forged, or the like. | | | | 
7. When or the anſwer of this queſtion theſe differences muſt be obſerv- Co. 1. 2. 
and where ed; 1, When a deed is void ab initio, and when it doth become 14H:8. x; 
Sri 477 yoid by matter ex poſt fact. 2. When the deed which is void in 18. 29. 
ee part from the beginning, is entite, and when it doth conſiſt of ſe- 
void in part. veral clauſes: and when it doth conſiſt of ſeverall clauſes, when 
Or good the ſeveral clauſes are abſolute and diſtin, and when they are ſe- 
againſt «: verall, and yer the one hath dependency upon the other, For if 
and Leid any of the covenants of an indemure, or the conditions of an ob- 
againſt ano- ligation he _ law, and the reſt of the covenants or conditions 
ther, or not, be good and lawful ; in this caſe thoſe that are againſt law, and 
the deed as to that part, are void ab initio ; and the reſt, and the 
deed as for that part, are good ab initio. So if three diſtinct ob- 
ligations are written upon a piece of parchment, and the one of 
them only is read to the obligor, and he being an illiterate man 
ſeale and deliver the deed; in this caſe this is a good deed, for 
that which was read, and void for the-reſt ab initio, But if an 
obligation be for 20/. and it be read to the obligor an obligation 
| of 205. this is void for the whole ab initio. c 
Page 71. If a deed be read as containing the grant or gift of an eſtate Co. ry. 2; 
taite, and a letter of atturney to give livery of bell, and in that Kelw. 50. 
ſenſe the party doth ſeale it, and in truth it is a feoffment and 3 . 30.3 
conveyance of an eftate in fee ſimple; in this caſe, albeit the , 
letter of atturney were truly read, yet, becauſe it hath depend- 
ence on the eſtate, it is void tor all. e 
If a man be indebted to me 20. on a contract, and 100. on Co. 11, 15. 
an obligation, and he pay me this 200. and I an; to make a releaſe Fitz. Feoi 
for it, and the intendment of the releaſe is no more; and it is ſo Pans ©. 
read to me being an illiterate man, but in truth it is a general re- Jl £ 3 
leaſe; in this caſe it ſeems it is good for ſo much as it is intended 
and was declared, and void for the reſt. : | 
If the condition of an obligation be altered by rafure, &c, Dier 27 
the obligation alſo is hereby become void, becauſe the condition 
and obligation are one deed ; but if the rafure, e. be in the de- 
feaſance of an obligation, this will not make the obligation void. 
If a deed contain divers diſtin and abſolute covenants, and 14 H. 
any of theſe covenants be altered by addition, interlineation, raſure, & | 


er 
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1 : or the like, by this means the whole deed, and not that-part onely, 


is become void. * | | 
Co 3. 23. If there be divers grantors, obligors, Fc. named in a deed, and 
11.28. one of thei onely do ſeal the deed, this is a good deed as againſt 
3 H.7-5- him that doth ſeal, and void as to all the reſt that do not ſeal. 
And if divers enter into covenants by a deed ſeverally, and the feal 
of one of them is broken from the deed ; in this caſe the deed is 
good till as to all the reſt, but void as to him. But if an obliga- 
tion, or the covenants of a deed, be joynt and not ſeveral; or joynt 
and ſeveral, and the ſeal of one of the obligers or covenanters is 
broken ; or the obligation, or covenants, be altered by raſure or 
the like ; hereby the whole deed is become void. | 
14H. 8.29, If I be bound in an obligation to a Monk and 7. S. this deed is 
Pelk. fo. 2. void as to the Monk but good as to J. S. So if a Monk and | be 
bound to another; this is good as againſt me, but void as againſt 
the Monk. And ſo it is in cafe of a grant. : 
Co. 1. 133. By a power of revocation, or a condition, a deed may be made 
Dier 127. void in part and continue in his force for another part. And there- 
* SeeinLeak's fore it ſeems in the uſual caſe where a deed is made upon condi- 
Ws Numb. 13. tion, That if ſuch a thing be or be not done, the deed ſhall be 
void, or theſe preſents ſhall be void; that in theſe cafes the whole 
deed and all the covenants therein contained are void: But if the 
frame of the condition be, that upon ſuch a thing to be, or not to 
be done, it ſhall be lavyful for the feoffor, leſſor, Ic. to re-enter, 
or that the demiſe ſhall be void, without more words; in theſe 
caſes the eſtate onely, and thoſe covenants that are incident there- | 
unto, as for quiet enjoying and the like, and the deed: as to“ that ® P. 72. 
part onely is void : and for other covenants that are collateral, and 
have no dependence upon the eſtate, that part of the deed doth re- 
main in force and is good ſtill; for a man may grant two acres 
upon condition to re-enter into one of them. If it be intended 
that the whole deed ſhall be void, the beſt way is to uſe theſe 
words, {then theſe preſents, and every thing therein contained, 
| ſhall be utterly void.) | | 5 
Co. 2. 4. 3. All deeds do take effect from, and therefore have relation to, 8. How and 
5 H. 7.26. the time, not of their date, but of their delivery: and this is al- to What time 


* 


| Lia, Aa 


27 5 r 5 
70 5 ways preſumed to be the time of their date, unleſs the contrary ama 
0. 3! we. Pit. do appear. And hence it is, That if a ſtatute be acknowledged tion: and 


Feoffments the 26th, day of May, and the conuſee make a releaſe of all de- when it ſha'l 

& Fait. 89, mands dated the 25 th. day, and deliver it the 27th. day; by this begin to 

03: 95+ feleaſe the ftatute is diſcharged. And that if the defeaſancs of a lake effect. 
ſtatute do bear date before, and the delivery of it be after, the 


Feof. ſtatute; the conuſor may ſhew this, and take advantage of it in 
20 avoidance of the ſtatute. And that if a writing be dated in the 
357 minority of an infant, and be ſealed and delivered by him when he | 
3˙* is of full age, this is a good deed and will bind him. And that if ö 

a releaſe be ſuppoſed to be made by a huſband to barre a duty due | 
TY to the wife, and it be dated during the coverture, but in truth it is x 


ſealed and delivered by the huſband: before the coverture ; this ſhall 
not barre the wife: the time therefore of delivery of a deed is 
materiall in all theſe and the like caſes, and this is always to be 
Fir. Peg trred by a jury. And hence it is alſo, that if the next pre- 
& Fairs ſentation to a church be granted to two ſeveral perſons, by ſeveral 
Ezrre, 147, deeds, of ſeveral dates, and the deed that beareth the laſt _ - 
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fi ' | hap. 
by 3 firſt delivered ; in this caſe, he to whom this deed is made, ſhall 
_ have the preſentation, and not the other, whoſe deed albeit it be 
uf dated firſt yet is delivered laſt, And hence it is alſo, that if a leaſe Co. g. 1. 
= be made for years, to begin from henceforth, or à confectione pre- 
10 ſentium, or a die confectionis; this leaſe ſhall be faid to begin 
i en the time of the firſt delivery, and not from the time of the 
1 date. _ 
Relation. And where deeds have a kind of double delivery, as in caſe of Co 3.35. 
a delivery as an eſcrow, there they ſhall take effect from, and have 18 H. 6. dier 31s 
relation to, the time of the firſt delivery, or not, ut res waleat : 1 6.9. * 6.1 
for if relation may hurt, and for ſome cauſe make void the deed, "IM 3 
(as in ſome caſes it may,) there it thall not relate. But if relation 
e's help it, as in caſe where a feme ſole deliver an eſcrow, and 
before the ſecond delivery ſhe is married, or dyeth, in this caſe, if 
there were not a relation, the deed would be void, and therefore 
in this caſe it ſhall relate (1). So if one diſſeiſe me of two acres of 
land in D. and I releaſe to him all my right in my lands in D. and 
deliver ic to an eſtranger as an eſcrow, fc. until a time, and be- 
fore that time he diſſeiſe me of another acre there; in this caſe this 
releaſe ſhall not by relation extend to this other acre to barre me 
* P. 73. „of that alſo. Bur as to collateral acts there ſhall be no relation 
at all in this caſe,” And therefore if the obligee releaſe before the 
ſecond delivery, the releaſe is void, and will not barre the party 
obligee of the fruit of his obligation (2). | H. 6.1 
9. When If a man that is party or privy in eſtate or intereſt, or one that Co. 1c. gt, 
and _—_ doth juſtifie in the right of one that is ſuch a party or privy, ſhall ſuper Lit. 
eber plead a deed in any court; although he claim but parcel of the wy on 
in court. Original eſtate, yet in this caſe, he muſt ſhew the original deed to * 5 
And how the court: and the reaſon of this is, to the end that the legal part ged. 3s. o. ſuper 
long it ſhall of the deed (the tryal whereof belongeth to the Judges) may ap- : * 
_ OC proye it ſelf ; i. e. that it may be ſeen whether the compoſition of 
may take Words be ſufficient in law or not; and then that it may appear p 
advantage Whether the eſtate be with condition, limitation, or with power of N 


of it. revocation, &c. to the end that if there be any ſuch thing in it, 
and there be no other part of it, the other party may take advan- 
tage of it; and then that it may appear to be without raſure, or 
interlining, and the like; and alſo that it may appear to be well 
ſealed and delivered, (the tryal whereof doth now belong to the 
country.) But ſtrangers to eſtate, that are neither parties nor pri- 
vies, ſhall not be compelled to ſhe the deed, tho they make uſe 
of it (3). And when a degd is thus ſhewed in court, it muſt re- 
main in that court, all the term wherein it is ſhewed, in the 
_ cuſtody of the cuſſas brevium; and at the end of the term, if 
the deed be not denied, the law doth adjudge the poſſeſſion of 


— 


— 


(1) See accordingly Jennings v Bragg, Cro. Elis. 446. So allo it is of a deed of feoffment, and letter a 
attorney therein to make livery, by a man ſane memories, which is delivered by the attorney when the 
feoffor is non compos mentis, yet it is good, becauſe it hath relation to the authority before. 

(2) In what caſes ſubſequent acts ſhall bind by reaſon of their relation to precedent ones, ſee Vin, Al. 
Deeds (O.) Relation (E.) Cem. Dig. Bargain and Sale (B. 9.) Confirmation (D. 3.) 1 

(3) See fully in what caſes it is neceffary. to ſhew the deed or not, Cem. Dig. Pleader (O.) (P.) #4. 
Rep. 1 vol. part 1. p. 121. 2 vol. p. 1. Yin, Abr. Faits (M. a.) But in caſes of great and notorious e- 
tiemity, which have occaſioned the deſtruction of the deed, as by caſualty of fire; in that caſe, he wis 
ſuTers ſo great a lo%, may be permitted upon the general iſſue to prove the deed in evidence to the Ju!) 
by witneſſes, in cider that affliction my not be added to affliftion. 10 Ce, 92. b. The evidence on 2 & 
tval deſtruction of a deed, is the ſame in a Court of Equity, as in a Court of Law. 1 Yef. 235. Io whit 
cis relief may be had in equity on the deſtruQion or loſs of a deed, ſee 1 Ve.. 392. | a 

: ( 


HSM 


the deed in him to whom it doth belong. But if the deed be de- N 

nied, then it is to be kept there until it be determined. Aifo when 

a deed is ſhewed in court, the adverſe party may take any advan- 

tage by it that it will afford him; as if a feoffment be made by 

deed poll on condition, and the feoffee doth break the condition, 

and the feoffor doth enter, and the feoffee doth ſue him, and 

makes his title by that deed, the feoffee may take advantage of the 
condition. | 


4 


* dier 313. Any man that hath occaſion to uſe or Laar a deed, may ſet forth 10. Where | 
6.7 2 H. 6. 1. the delivery thereof to be at any time after the date of the deed ; rang 4 4 


o. 2 4 5. and in ſome caſes he muſt do fo, if he will have any advantage by us deliver- 
it. As if he plead a releaſe to an obligation, and it beareth date ed at ano- © © 
before the obligation; in this caſe he mult averre that it was del i- ther time, 
vered after, or it will not avail him. But a man may not in plead- or in ano» | 
ing ſet forth the delivery of a deed to be before the date of the W 
deed. And yet if it be ſo that a deed be dated after the time of 

the delivery of it, the deed is good; and therefore if he that doth 
uſe ſuch a deed do plead and ſet it forth as a deed made before the 

time of the delivery, and the party that made it plead Non eſt fac- 
tum to the deed, a jury upon the trial may find the truth of the 
caſe: but if he by his pleading ſet forth the deed to be delivered Eſtoppell. 
before the time of the date, then the jury is concluded as, well | 

Las the party himſelf; for a jury is eſtopped to find any thing * P. 74. 

H. 6.1, contrary to that which is apparently admitted in the record. In 

debt brought by an executor, the defendant pleaded the releaſe of 

the teſtator, which did bear date after -the death of the teſtator, 

but he did averre the delivery of it in the life time of the teſtator | 

and the court did not allow of this plea. i 

o. ſuper Sometimes antiquity added the place where the deeds were | 

it, 6. made, as datum apud B. and this was in diſadvantage of him to 

whom the deed was made; for if the deed be in general, and with- 

out this addition, he may alledge the deed to be made where he 

o, ſuper will. An obligation made beyond the ſeas may be ſued here in 

it 261, England in what place the obligee will, and if it bear date at Bur- 

deux in France, it may be alledged to be made in guodam loco vo- 

cat. Burdeux in France in ]/lington in the county of Middleſex, 

and there it ſhall be tryed : for whether there be ſuch a place in 

1/lington or not, it is not traverſable in that caſe. 

Non eft factum is an anſwer to a declaration, whereby a man de- Non ft fac- 
nieth that to be his deed whereupon he is impleaded. tum; Quid. ' 
If any deed or writing be uſed againſt a man in = court, and wag v__ 
it want writing, ſealing, or delivery, or it be not ſealed, written, pieaded to # ; 
and delivered as before is ſet forth, the party that is ſued upon it, deed, or 

or againſt whom it is pleaded, may plead this plea to it. & alſo not. 
if a deed by any alteration of razure, Ic. become void; in this { 
— caſe the party may plead this plea to avoid it. So alſo where a J 
deed dot become void or loſe its virtue by the not reading, or not . He ,, 3... 

true reading of it to an illiterate man, or by refuſal or diſagree- ,.- 2 157 

ment, as in the caſes before, the party may plead this plea to avoid : 

Al. it. But in all caſes where the deed is voidable, and fo remaineth at 

the time of the pleading ; as if an infant, or man of full age by 
- dureſs, ſeal and deliver a deed ; or if an obligation be well ſealed is 

. who and delivered by two, and the deed be joint, and the obligee ſue | 


jun one of them; in theſe and ſuch like caſes, the party bound by the 
a ce. | deed 
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deed may not plead Non eft fa#um ; for in the firſt and ſuch lik 
caſes he muſt avoid it by ſpecial 2 with concluſion of judg- 
ment / actio, Ic. and in the taft he muſt plead in abatement of the 
writ, Fc. And if an obligation or any other deed be by any ſpe- 
cial act of parliament made void, the party that is bound by it can- 
not plead this plea of Non eft ſactum to it; but he muſt avoid it 
by ſpecial pleading of the matter, and taking advantage of the ſta- 
tute, and fo with concluſion of judgment Ai ado, Tc. (1). 


And now we come to the expoſition of deeds. 
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=_ Wn.) (1) Accordingly g Co. 1 19. 11 Co. 27. 2. ſee further by whom the plea of on eft factum may be 
. in what caſes, and at what time, Vin. Mr. Faits (N. a.) N. a. 2.) Cem. Dig. Pleader (2 W. 18.) " 
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T is further to be obſeryed, that deeds for the moſt part. conſiſt 4 
of theſe things, vis. the premiſſes, Habendum, Tenendum, f 
Reddendym or reſervation, condition, warranty, and covenant. And ? 
in the premiſſes there is ſometimes a recitall, and ſometimes an ex- | 
ception contained: but all theſe are not eſſential parts of a deed ; 
for a deed may be good, albeit it have not all theſe parts, ot it be 
not ſo formall and orderly.drawn and made. | 
o. ſuper The premiſſes of a deed are all the foreparts of the deed before , premiges. 
it. 6.7. the. Habendum, And yet this word is ſometimes taken for the Quid. 
0. 11. 51. thing demiſed, car granted, by the deed. And the office of this 
— art of the deed is rightly to name the grantor and grantee, and to 
low. 196. P 80 \ . 
comprehend the certainty of the thing granted, either by expreſſe 
words, or by that which by reference may be reduced to a certain- 
ty, and the exception, or thing to be excepted, if there be any. = 
And, in this part of the deed ig the recitall (if there be any in the 
deed) for the moſt part contained. And herein alſo is ſometimes = 
(though improperly) ſet down the eſtate. | 5 
o. ſuper The Habendum of a deed, is that part of the deed which doth 2. Habes- 
it. 6. 7.10, begin with, to hawe and to bold. And this doth properly ſucceed dun. Quid. 
07 the premiſſes. And the office hereof, is to ſet down again the | ; 
name of the grantee, the eſtate that is to be made and limited, 0 
or the time that the grantee ſhall have in the thing granted or de- 
miſed, and to what uſe. And herein alſo is ſometimes, though 
needleſly, ſet down again the thing granted. But the deed that Where a 
doth alvally conſiſt of all theſe parts, may be good notwithſtand- _ i= good, 
ing ſome of them be omitted, and it be not ſo formally made. For — 
an eſtate may be made by a deed without any Habendum at all. ſome ſeem- 
As if one give or grant land to another and his heires, without ing fault in | 
any more words in the deed ; or if one give or grant land to ano- the premif- . 
ther, and limit no eſtate, without any Habendum in the deed, and —_ f 
tale and deliver this deed, and make livery accordingly; in both 
theſe cafes the deed is good, and in the firſt caſe an eſtate in fee Are, 1 
!imple is made, and in the laſt caſe an eſtate for life is made. And % Kue, 1 
i! the name of the grantee be not contained in the premiſſes, yet 
if it be in the Habendum, it may be. good enough (1). As if one 
give or grant land, Habendum to B. and his heires, and he is not 
named in the premiſſes, yet this is a good deed to make an eſtate 
in fee ſimple. And yet if the thing granted be only in the Ha- 
bendum, and not in the premiſſes of * the deed, the deed will not P. 76. 
09,152. paſsit, And therefore if a man grant black acre only, in the pre- 
. miſſes of a deed, Habendum black acre and white acre ; white acre 
Will not paſs by this deed. But if the thing, newly added, be im- 
plied in the thing granted by the premiſſes of the deed, as being 
an incident thereunto, or otherwiſe ; or it be the ſame thing, and 
expreſſed in other words only; in theſe caſes the premiſſes and 
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(1) One who is not named in the premiſes, may nevertheleſs take an eſtate in remainder, by limitation 
n the Habendum, 2 Roll. Abr. 68. Hob. 313. In 3 Leon, Ca. 60. it is ſaid, that the Habendum ſhall 
ever iutroduce one who is a ſtranger to the premiſes to take as grantee, but he may take by way of re- 
mainder. See more amply in Vin. Abr. Faits (C. a). 0 . ; 

the 


——— = 


— 


= — 
— 3 
- THE 4 \ 
Ry l 


22 
— 
_=_ 


— OA — 
— 
— — HR 
— — —— — 


boo 


— 
— 


— 4 — Miz 
— 

— — 
— — - — 


and — + > 
7 =. £ C 
2 
—— — 


— r* — 
2 —— 
= 


EEC 


- x 


3. Coro e 
— — 


i 
- 
NY 
E . 

— | 
W. 
4 

+4 

d 
* 
1 

0 + 
4 j 
1 n 
IIS] 

\ 3 
>STLEW 
J. : 
4 * U 
7 
ol y 
= 3 

o 1 
4 2 

yy [ 

4 . 
5 

3 [ 

i 
l 1 

oF] 1 

. 

12 

4 K 
l * 

1 . 

i 4 
* 1 * 
1 
N 
AM 
- 0 
l . 

4 

W. 

b 
. 5 
T 111 
1 

1 

1 
8 1 

1 
N Bis 
F d 4 
2. + ” 
3 4 1 

LT 55 
N 2 ? 

2 
* Ll L 

bs . 4 

T7 F. 
2 15 
1 #* 4. 

- 1 53S 

1} ; F 
_—_— 
ID RT 1 1 
RT Ra 

G : 

77 . 
D 
1 N 130 

HIRE 
0 1 . 
4 t TH 

as 7 . 

„ 

F 4 4 * 
n CF 

_—. 
x Nr 1 
* » A 
14 F ' 

. 3 
5 16 

N 14 
— ©." 
6 1 

1 it 

1 i T2 
4 75 i 
I z " G 
F $ 7 * 1 
„ 45 
$} 75 
+ f 
* 7 . 
q 8 
» 8 * 
: N 
\ * 
4 C FY . 
1 8 
Ec 
— 7 * 
14 ; 2s 
n 
tr 
r 
- þ n 
4 N i. 
* .3F3 
þ{ IE : | 
bs © * [7 
| 46M 
+ a : 
1 3 
. 4 ! 
* 1 
! 4 
þ i 8 
oy 5 
Ai 
45 TRI 
= IN 
1 

* 1 
- N * 

* . 
191 
Y 
r 

a i 

1 5 

I 4 
„ 
TW -£ : 

8 / 
UBT uh 
„ 

þ 1 
"34+ . 
» iy 1 
1 9 N 
4 8 
1188 
1818 
- TFK 
43-3 
> Bl a 
. J 
9 7 8 

» TY "3 
$6 "T3: 5 
i 4 
4 G 

„ 

1 
erg; 

* 1 l 
r 
n 
* *, * * J 

_ 
Ls 2 IEA. 
1 
23F+<+ * i 

377 ö 

. 

W 

1 L 
in 
IE +18; 
4 K. 9 6 L 

Thy" 1 

11 
1 

"yh b 

= : 

1, 
Lay - 
T2 11 
> 3 ! 

U 

* # 
| 4 I; i 
»| p q 
* 

1 a Fd 
& - 3 1 

1. 
1 

bY - 
hs > 
R 
* 1 * 

ir : 
* 1 
1 
9 , 
: 

4 

141 

bf * 

1 

xd 

Fi 

* o 

ny 
q 

4 

__ | 

..B 

8h 

4+-2Y 

4 1 

187 

4 C 

4 = 


——— 
2 


— 


— / * 
r — 


mY — 4 8 
— * 8 5 — I 
I - bh -- ——— T - — 4 = 2 
_— - - — — 
A - . or — 
= 2» — ” tn — — - = _ 


— 2 je 


— — — 


* ＋ 


' 
. 
[1 
| 18 
47 


41” 
g 


4 Exrostrrio n f DEEDS. Chap g 
the Habendum may ſtand together. As if one grant a manor, Ha- 
bendum the manor, with the advowſon 3 to the manor z 

or if one grant a reverſion of land, by the name of a reverſion, in 
the premiſſes, Habendum the Jand-itfelf z in both theſe caſes the 
deed is good, and the advowſon, and reverſion, will paſs. So alſo 

if livery of ſeiſin be made of the thing newly added, in this caſe 


and his heirs for one hundred years, this is a good Habendum, 

and the word ſheirs] is void, and it ſhall go to his executors, 

Sc. As alſo where land is granted to A. Habendum to him and 

his ſucceſſors for one hundred years ; this is a good leaſe, and the 

word [ſucceſſors] void, for it ſhall go to executors, c. And if a 

leaſe he made Habendum for years, and ſay not how many years, 

this is a good Habendum, and a leaſe for two years (i). 
3. Recitall. A recitall is the ſetting down, or report of ſomething done be- 
Quid. fore (2). | | 
4. Where it When a man is to take any new eſtate from the King of a thing Co. 1. 4c. 
is needfull; whereof there is any eſtate in being, there the foriner eſtate if it Dicr 17. 
Os be good and of record, muſt be rehearſed and recited in the deed, 

or elſe the ſecond grant will not be good (3). But in caſe of a 

common perſon there needs no ſuch recitall ; neither when a man 

is to derive an eſtate out of a former, or aſſign over a term of 
8. Where years, is it needfull there ſhould be any recitall of the former eſtate 
miſrecitall in being. a 8 
7 If one recite or rehearſe an eſtate made for term of years, and Co. 4 74 
not. * then after grant over that. term to another, and miſtake in 
* P. 77. the recitall; this miſtake may make all void (4). As if a Feri 


— 


(1) See further as to the expoſition and operation of the Habendum; Com. Dig. Faits (E. 9.) and be- 
far the Habendum may enlarge, or abridge, explain, or qualify, the premiſes. Lilly's Cenvcyancer 11; 
Co. Lit. 183. 299. a. Vis. Abr. Grants from (I. a). to (N. a). 

(2) Recital of itſelf is nothing, but being joined, and conſidered with the reſt of the deed, is mate 
rial; per Clinch, 1 Leon, 122. A recital is not a neceſſary part of a deed, either in law or equity! 
may be made uſe of to explain a doubt of the intention and meaning ot the parties, but it hath no effed, 
or operation: 3 Chan. Ca. 101. A recital is not concluſive, becauſe it is no direct affirmation : Co, L 

2. b. It is ſaid covenant will lie upon a recital, lee Graves v. White, 2 Eg. Ca. Abr. Portions ( 
Bor recitals ſhall not make an eſtoppel, for they are not material. Finch's Law 33. 

(3) For the doctrine of grants by the King, and when they ſhall be good or void, ſee Vin. Abr. Prem 
gative of the King (G. b. 2). Sc. In what caſes falſe recital ſhall make them void, ibid (Q. b.) Wha 
a recital is neceſſary in them ibid, (Q. b. 2.) and further in Bac. Abr. Prerogative (F). 

(4) If a leaſe is miſrecited, and then the land comprized in it is granted, Habendum for twenty- 
years after the expiration of that leaſe : it is a good grant for twenty-one years after the expiration of ic 
former leaſe; notwithſtanding the miſrecital. 1 Lev. 235. 7 f : 

act 


„ 


» Co. 
11 K 
35. 
es of 


74 


hap. 5. Ex ros trio F DEEDS. 
facias come to a ſheriff to levy a debt, and he by writing recite 
that the defendant hath a term of years, and doth ſuppoſe it to be- 
gin 1 Maii, 2 Fac. when in truth it doth begin the 20th of Auguf, 
and then ſell the fame term; in this caſe this ſale is void. But if 
he add withall theſe words in the deed ſand all the intereſt that 
the defendant had in the land]; or if he make ſale of it for a-cer- 
tain number of years only; this grant may be good notwithſtand- 
ing the miſrecitall. : „ $6503 OI IT 
r 93- If one recite a former leaſe to be made ſuch a day to J. S. and 
0. then make a new leaſe to begin after the end of the former leaſe, 
and miſtake the date of the old leaſe ; in this caſe the deed is good 
notwithſtanding this miſtake, 12 | | 
If one grant a reverſion, and in reciting the leaſe in poſſeſſion 


1 iat miſtake the date of it only and recite all the reſt truly ; this will 


not hurt the grant. No more than where a man doth recite that 
ſuch land came-to him by forfeiture, and then doth 'grant it by 
name; for in this caſe albeit it did not come to him by forfeiture 

but by ſurrender, yet this miſtake will not hurt. And yet in caſe 
of the King ſuch a miſrecitall may make the grant void. 


ier go. If I grant to J. S. all the lands in Dale which 1 purchaſed from 
. 376. J. D. or which came unto me by deſcent from J. D. or I give all my 


goods to I. S. which I have as executor to J. D. and in truth I have 
no ſuch lands, or goods, but I had them by ſome other means, or 
of ſome other perſon ; in theſe caſes, and by this miſtake, the deed 
is void, But if I grant to J. S. all my lands in Dale by name, as 
white acre, which I purchaſed of J. D. and in truth I did purchaſe 
them of another, in this caſe this miſtake will not hurt the deed. 
So if I grant twenty load of wood in Dale, in the great wood 
which I had of the grant of my father, and in truth I had it not of 
the grant of my father, but of the grant of another, in this caſe the 
grant is good (1), But of this matter ſee more in Grant Numb. 4. 


part 5. 


low. 361, An exception is a clauſe of a deed whereby the feoffor, donor, 6. Excepti- 
5. Diers. grantor, leſſor, Wc, doth except ſomewhat out of that which he on, id. 


E Seft. had granted before by the deed (2). And this doth moſt common- 
"ſuper and properly ſucceed the ſetting down of the things granted, and 
. 4. is made by one of theſe words except, preter, ſulvo, fi non, or ſuch 


H.6. 45. like. And hereby the thing excepted is exempted, and doth not 


paſs by the grant, neither is it parcell of the thing granted: as if a 

manor be granted excepting one acre thereof, hereby in judgement 
R. Fre- of law that acre is ſevered from the manor. But this may be in 
an any part of the deed, and ſo hath it been reſolved. Hil. 17. Car. 
k.Se+, lu every good exception theſe things muſt always concurr, 6. What 
\ &, 1. This exception muſt be by apt words. 2. It muſt be of part ſhall be ſaid 
of the thing granted, and not of ſome other thing. 3. It 2 good ex- 
muſt be of part of the thing only, and not of all, the greater 0-9 og 2 
ow. 19. part, or the effect of the thing granted (3). 4. It muſt be ofs p. .g 
uch a thing as is ſeverable from the thing which is granted, es 


J. and not of an inſeparable incident. 5. It muſt be of ſuch a 


—. 


— — — — 
— 


(1) When a recital is neceſſary, ſee in Com. Dig. Grant G. 10. how far it ſhall be conſidered as exi- 
ace, bid, Evidence (B. g). and further in Vin. Abr. tit Relation, 


5. Eliz, 6. 


* 


. 2 8 being the act and words of the feoffor, Sc. ſhall therefore be taken againſt him rice, 10 Ce, / 
«4 ray if the exeeption extends to the whole thing granted, or ce miſed, it is void, Dorrel v. Collins, 


thing 2 


i 
4 
} 
1 
7 


#2 {2 
4.5 
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3, thing as be that doth except may have and doth properly be · 
long to him. 6G. It muſt be of a particular thing out of a general, 
and not of a particular thing out of a particular thing or of a part 
of a certainty. 4. It muſt be certainly deſcribed and ſet down. 
As for examples. If a man grant all his lands in 'Effex, ſaving, * Plow, 
| befides, or except his lands in Dale, or all his lands in Dale, ex- Peck. Sa 

cepting one houſe, or one acre in certain; or one houſe, excepting **'* 

one chamber in certain; theſe and ſuch like exceptions are I | 

(1). d And if one grant a manor, e e tenement (parcellD Dier ic 
of the manor), or excepting the ſervices of J. S. (who doth hold Pow. 1s, 
of the manor), or excepting one cloſe, or excepting: one acre, or 85 5 
excepting the advowſon appendant, or excepting the woods, or ex- 47. g, — 
cepting twenty acres of wood, or excepting all the groſſe trees; Perk, dea 
theſe are good exceptions. 3 | 
© "And if one grant a meſſuage and houſes thereunto belonging, © 3. 
excepting the barn, or excepting the dovehouſe ; it ſeems this is © 4H. l. 


Chap, 


* 


| Plow.$2 
Dier 264. 
r. grant. ö 
38 H. 6. 3 


Co. ſuper 
it, 150, 


A exception, for they may paſs the grant of a meſſuage > Co. g, 12 
: _—_ And if one As land, 1 the timber trees hn dCo, 8.6 Hil. 5 Jac 
upon, or excepting the trees thereupon; or if a man ſell a wood, 5: 3. K per 
excepting twenty of the beſt oaks, and ſhew which in certain; theſe 8 
are good exceptions. © So if one have a manor wherein is a wood * Inthea 3 
called the great wood, and he grant his manor, excepting all the er . 
woods and underwoods that grow in the great wood and all the i : 
trees that grow elſewhere, this is a good exception. f And if one B. K 
grant a meſſuage and all the lands and tenements thereunto belong- * Co.. 
ing, excepting one cottage ; this is a good exception. 4 And if 5 Perk. van c., woe: 
one grant a reverſion, excepting the rent; this is a good exception pier 54 it. 4). 
of the rent, and dath keep it from paſſing by the grant, if o. $3 
a man have a rent- charge out of land, and he releaſe his right in 
the land, except the rent; ſo if the Lord releaſe to his tenant ſa/wvo Re 
domi nio ſuo, c. theſe are good exceptions, - ® And if one grant all *Plow.z6, I 
his horſes, except his white horſe ; this is a good exception of the 
white horſe. i And if a man be ſeiſed of a manor, ys leaſe it by | 3H6. þ 
deed indented for life, exceptis & reſervatis guod bene liceat to the Perk- bc o. ſuper 
leſſor ſuccidere, dare t wendere omnes grofſas arbores in dicto ma- 43 t 6. & 
ner io creſcentes, Je. it ſeems this is a-good exception of the trees 0, 9. 130, 
(2). But if the exception be of another thing than the thing oY 
granted; * as if one grant a manor or land, excepting 12d. or ex- 639- 
cepting the tithes, or py one acre of ground which is no plow. $1 
parcel} of the manor or of the land before granted; or if one grant 67. 370. 
the land deſcended to him of the part of his father, excepting the | Dier g 
P. 579. land deſcended to him of the part “of his mother; theſe excepti- e 1 0.10. 107, 
ons are void. 1 Or if the exception be ſuch as it is repugnant to 11. Plow. 132. 
the grant, and doth utterly ſubvert it, and take away the fruit of it, Plow. 8K * Pe 
as if one grant a manor or land to another, excepting the profits . wy oY 


thereof; or make a feoffment of a cloſe of meadow or paſture, re- 14 
ſerving or excepting the graſſe of it; or grant a manor, excepting 5 4 3 
the ſervices ; theſe are void exceptions. ® So if one grant- his m Dier 9 
houſe, chambers, cellars, and ſhops, excepting his ſhops ; it is ſaid 263. 


25. 


(1) See diſtinction between a ſaving and an exception, in T. Raym. 359. Plowd. 361. An 


ext of an exception, or a ſaving out of a ſaving is good enough, and makes the thing as if it had never (1) Thoſe 
excepted. Leigh v. Shawo, Cre. Eliz. 372. +: 3 (2) See fu 

(2) If a man lets his manor, exceptis omnibus beſcis, the ſoil of the wood is excepted; but it tes d Cm. D; 
parcel of the reverſion of the manor, and ſhall pats by a grant, or leaſe of the manor, 5 Co. 11. (3) Aate « 


Eliz. 521. 


10 


. 
* 
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this is no good exception. And by the like reaſon if one grant his | 
meadow and paſture grounds, except his meadow grounds, this 
exception is not good, no more than if one grant two-manors, or 
two acres, excepting one of them. And of this opinion was the 
Chief Juftice in B. R. Hil. 3 Car. in the caſe of Haward and 
| Plow.$24. Fulcher. * And yet if a man make a leaſe for years of a mill, ex- 4 
dier 264. cepting the profits thereof during the life of the leſſor; it is ſaid, | 
&r.grant.60 this hath been adjudged a good exception. But I doubt of this N 
38 H. 6. 38. | . | 8 | 

| caſe, for the exception of the profits of a thing is the exception of 


hap: 5: 


; 
4 
} 
q 
v 
; 


rin the thing itſelf. And a man cannot grant an eſtate and reſerve a 
Ny part of the eftate ; as make a feoffment in fee, and ieſerye a leaſe 4. :L non tl be 
63.11 for life; or grant an advowſon, and reſerve the preſentation for < fu. de,, t 


Co. ſuper his life. ® Or if the exception be of an inſeparable incident and a AI 


it, 130. thing that cannot be granted by it ſelf and from another, as if a 
8 —.5 be granted, poor the Court Baron, or land be granted, ae th AA 
excepting the common appendant thereunto belonging; theſe ex- | 
ceptions ate void. But exceptions of ſeverable incidents are good. | 
co. 5, 12. ) Or if the exception be of ſuch a thing as the 28 cannot have 
1. 9. Jac. nor doth belong to him by law ; as if a leſſee for years aſſign over f 
* all his term in the land, excepting the timber trees, earth, or ; | 
lis differ. clay; this exception is not good (1). But if leſſee for life make a 
1s diner þ 
ace hath leaſe for years, or leſſee for twenty one years make a leaſe for 
cen agreed. twenty years; or tenant by the curteſie, or in dower, grant over 
their eſtate, excepting the timber trees ; theſe are good exceptions. 
And if a leſſee for life or years open a coal mine, and then aſſign 
over his eſtate, excepting. the mines or the profits thereof; theſe 
> Co, ſuper are void exceptions. 2 Or if the exception be of a particular thin 
it. 47. out of a particular thing, as if one grant white acre and blac 
"low. 53. acre, excepting white acre, or grant twenty acres of land by par- g 
ticular names, excepting one acre of them; theſe exceptions are 
Perk.Sect, void. “ Or if the exception be ſet down uncertainly, as if one . 
43. 641. grant a houſe, excepting one chamber; or grant a manor, except- 
ing one acre; but doth not ſet forth which chamber, or which 
acre it ſhall be; theſe exceptions are void (2). | 
o. ſuper A Tenendum is a clauſe of the deed whereby the tenure was 8.T-xexdum. 
it 6. & heretofore created. And this doth moſt commonly and properly Wd. 
% 9, 139. ſucceed the Habendum, and was made by this word tenendum per 1 
ſervitium, c. But ſince the ſtatute of Quia emptoret terrarum ** P. 80. 
when the fee ſimple doth paſs, the tenure is alwaies of the chief | 
Lord, and is thus ſet forth, renendum de capitalibus dominis, c. 
_ clauſe at this day is for the moſt part omitted altoge- 
ther (3). 5 | 
0.10.107. A reſervation is a clauſe of a deed whereby the feoffor, donor, 9. Reſerva- 
pg leſſor, grantor, &c. doth reſerve ſome new thing to himſelf out —_ | 
4 w_ of that which he granted before. And this doth, moſt commonly, Nui * | 
erk. Sect, and properly, ſucceed the Tenendum, and is made by one or = 
516. more of theſe words, reddend', reſervand, ſoluend, faciend, 
inveniend', or ſuch like. This doth differ from an exception, 


J. 98. 
Ip which is ever of part of the thing granted, and of a thing in 
: eſſe at the time; but this is of a thing newly created or referved 


out of a thing demiſed that was not in efſe before; fo that this 


) Thoſe things not being in his power, for they do not belong to him by law, 5 Cs. 12. b. 
(2) See further by what words an exception may be made, the effect of it, and when it ſball be void; 
d C:m. Dig. Fait (E. 5). . Lag | 

(3) Aate 51, note 1. 


doth 
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doth alwaies reſerve that which was not before, or abridge the 
tenure of that which was before,  _ TA 
10. What In every good reſervation theſe things muſt alwaies concurr. —_ - 
ſhall be ſaid 1, ® It muſt be by apt words. 2. It muſt be of ſome other thing a ploy, 1 R$ 
ky 2 1 iſſuing, or coming out of the thing granted, and not a part of the Perk. $49, land- 
what not. thing itſelf, nor of ſome thing ifſuing out of another thing, 3. It 626. Co. . ſe. 
muſt be of ſuch a thing whereunto the grantor may have reſort to '* 
diſtrain- 4. It muſt be made to one of the grantors, and not to a 
ſtranger to the deed. As for wg re) d If a man grant land, dPlow,;y, 
yielding and paying money or ſome ſuch like thing yearly ; this is a 
good reſervation. But if the grantee coyerant to pay ſuch a ſum 
of money, or to do ſuch a thing yearly ; this is no good reſervation, 
but a covenant to pay a ſum of money in groſſe, and not as a rent. 
(1). If a leaſe be made for years, rendering a rent to the leſſor e Co. g. 11, 
or his heirs, in the disjunctive; or rendering a rent to the leſſor, 8. 71. fupe 
without ſaying [and his heirs, c.]; or rendering a rent during t. 214. 
the ſaid term, and doth not ſay to whom; or rendering 10¼. to the 9. 
leſſor, and 5/. to his heirs ; all theſe reſervations are good. But if. 
a leaſe be made, rendering rent to the heires of the leſſor ; this 
reſervation is void becauſe the rent is not reſerved to himſelf firſt, 
„ 4 If one grant land, yielding for rent, money, corn, a horſe, ſpurrs, « Co. ſuper 
- a roſe, ot any ſuch like thing; this is a good reſervation : but if Lit. 143. 
= the reſervation be of the —_ or of the veſture of the land, or of 
_ 74 — a common, or other profit to be taken out of the land; theſe re- 
<4 4 4 ſervations are void. © If one grant a manor, meſſuage, land, mea- © Co. ſuper 
. dow, or paſture, or the veſture or herbage of land, meadow, or Lit. 4). 
| paſture, rendring a rent; this is a good reſervation. But if one co. f. ;. 
| grant tithes, rents, commons, adyowſons, offices, a corody, mulc- Perk. Sed. 
ture of a mill, a faire, market, priviledge, or liberty, reſerving a 626. 
„ 7 A rent; this reſeryation is void.” And yet ſuch a reſervation in caſe 
_ --- Preroge- of the King is good. And in caſe of a ſubject alſo, if a leaſe be 
tive. made by deed in writing of any ſuch _ for a term of years, 
| _ reſerving a rent; this may be good by way of contract to * produce 
„ an action of debt, though not as a rent to be diſtrained for. And 
2 A. gu, thus by apt words, an apt rent out of manors, and ſuch like me- 
E „ morable things, or divers rents, may be reſerved upon one grant. 
ly ? OE 2 if one grant the manors of A. B. and C. rendring for A. 20s. for Co. 685. 
, B. 208. and for C. 205, theſe are good rents, and ſeveral. So if Dier 08. 
. | 2 one grant the manors of A. B. and C. rendring 37. vis. for A. 20s. on 8 
444 for B. 20s. and for C. 20s. this is a good reſervation ; but in this 8 5 


3 caſe the rent is entire (2). Alſo one may reſerve one rent one 

„ e year, and another rent another year; as 105. one year, and 20. 

„ I 22 of, ani another, year: or one may reſerve a rent to be paid every ſecond, 

"of i . 2 go eh third year, and no rent the other years; or one may reſerve one 2 on 

. . kind of rent one year, and another kind of rent another year; and g xx. 17 

iv theſe reſervations are good. And theſe reſervations may be by Bro Finezi 

| fine, as well as by deed; or it may be in caſe where the leſſor hath Reſerra- 

a reverſion of the land, or upon a partition to make an equality, ee 
. without any deed at all. But if it be upon an exchange to mak: 14 nog 
* equality, it is not good except it be by deed. f If two joynt- 143. 4). 
* * Ga - -- tenants joyn in the grant of their land by 1 Dier 222. 


* 55 
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* 


(1) See accordingly Athowe v. Heming, 1 Rell. Rep. 80. 2 Bulft. 281. S. C. 
(2) And if A. makes 4 leaſe of three manors, rendering 10l. rent, (vis. ) cl. out of one, and gl. ol 
er; this will be a good leaſe and reſervation, and the third ſhall be diſcharged. Moor 880. 95 


11 


hap. 5. 
the rent is reſerved to one of them; this is a good reſervation, and 


adjudged the leaſe is made, the rent ſhall go to them both. 5 And if a man 


> Bland's gyer this term by indenture, rendring a rent to them two, and the 
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ſhall go to him alone. But if it be by word, or by deed poll, that | 13 
poſſeſſed of a term, joyn his wife with him, and they both aſſign 


ſurvivor of them, and ſhe doth not ſeal the deed; in this caſe the 
reſet vation as to the wife is void. And if the reſervation be of the 
rent to a ſtranger that is no party to the deed, and to him only, this 
reſervation is void. And therefore if the father and his fon and 
heir apparent, by indenture, leaſe his land for years, to begin after 
the father's death, rendring rent to the ſon, it is void. 

A condition is a clauſe of reſtraint in a deed, or a bridle annexed 10. Condi- 
and joyned to an eſtate, ſtaying and ſuſpending the ſame, and tion, Quid. 
making it incertain whether it ſhall take effect or no. a 

A warranty is a clauſe or covenant made in a deed by the one 11. Warran- 
party unto the other, whereby the feoffor, donor, or leſſor, doth, ty, Rid. 
for him and his heirs, grant to warrant and ſecure land granted to 
the feoffee, donee, or leſſee, and his heirs during the eſtate. 

A covenant is a clauſe of agreement contained in a deed, whereby 12. Core- 
either party is bound to do, perform, or give ſomething to the nant, Quid. 
other. And of all theſe ſee at large 3 

In the conſtruction of deeds it muſt be conſidered, 1. How a deed 13. How and 
in the groſs ſhall be taken and enure. 2. How it ſhall be taken to what pur- 
and expounded in the ſeveral parts and pieces of it. And for the pow 1 
firſt, theſe rules are to be known; 1. If divers joyn in a deed, and Sen ray" 
ſome are able to make ſuch a deed, and ſoine are not, this ſhall be enure and 
* ſaid to be his deed alone that is able ; as if divers joyn in the be conſtru- 
grant of a thing by deed, and one alone hath all the eſtate, and ed and 1 * 
the reſt have nothing in the thing granted; it ſhall be ſaid to be * 8 7 
his grant alone that hath the eſtate. And fo e converſo. If a 2. . 
deed be made to one that is incapable, and to others that are ca- | 
pable, in this caſe it ſhall enure only to him that is capable? 2. A A, 444 £4. / 


—＋. 


+ deed that is intended and made to one purpoſe, may enure to ano 


ther; for if it will not take effect that way it is intended, it may 
take effect another way. And therefore a deed made and intended 
for a releaſe, may amount to a grant of a reverſion, an atturnment, 


or a ſurrender, or e converſo, And if a man have two ways to. 


paſs lands by the common law, and he intendeth to paſs them one 
way, and they will not paſs that way ; in this caſe wt res waleat it 
may paſs the other way. As if a man be ſeiſed of two acres of 
land in fee, and letteth one of them for years, and after intending 
to paſs them both by feoffment, maketh a charter of feoffment, 
and maketh livery of the acre in poſſeſſion in the name of both the 
acres ; in this caſe the acre in poſſeſſion only doth paſs: but if the 
leſſee of the other acre atturn, then the reverſion of that acre will 
paſs alſo. But where a man may paſs lands by the common law, 
or by raiſing of a uſe, and ſettling it by the ſtature, there in many 2. A., 
caſes it is otherwiſe. As if the father make a charter of feoffment ,;,..., wav 
to his ſon, and a letter of atturney to make livery, and no livery is . „ faiond = 
made; in this caſe no uſe ſhall. ariſe to the ſon* So if a man, 4 dt 
in conſideration of marriage, make a' feoffment with a letter er 2 
of atturney to give livery, and no livery is made; in this caſe A Le 
no. uſe will ariſe, And ſo it was held by Chief Juſtice Po- Gee & e 
ham, B. R. for the intention of the parties doth work much, => feos 4 te 
: — weltact e, 44 bi 
4 n effect. | 1 
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conſiderations to levy a fine of land to the uſe of 7. S. and his 


that delivery ſhall not amount to a livery of ſeiſin. And yet when Expetiena i 
the intent is apparent to paſs it one way, or another, there it may 


Exyosrmion of DEEDS. "Chips 
in the raiſing and direction of uſes, And therefore it is ſaid, that pie of 
when a man doth-intend to paſs land one way, it ſhall never paſs of 
another way, contrary to his intent; as if one covenant for good 


heirs, if no fine be levied, no uſe ſhall ariſe upon the covenant, 

If one by the words, bargain” and fell, give and grant, make a 19 Elz. 
feoffment of his houſe for money, and intending to paſs it by way Thorold & 
of bargain and ſale and inrolment, the deed being made, there be- N 
ing a Maſter of the Chancery in the houſe whereof the feoffment is 
made, he doth acknowledge and deliver the deed before him; in 

this caſe if the deed be not inrolled, the conveyance is void, and 


be good either way; as where one doth make a feoffment in fee, 

with a letter of atturney to make livery ; and in the fame deed doth 
covenant, in caſe livery of ſeiſin be not had to perfect the deed, to 

ſtand ſeiſed to the uſes of the feoffment ; in this caſe, albeit no 
livery of ſeifin be made, or atturnment had, to perfect the feoff- 
ment or grant, yet if it be in ſuch a caſe where there is a * confi- 
deration ſufficient to raiſe the uſes by the covenant, the uſes will 

ariſe by the covenant (1). 3. When a deed may enure to divers Co. ſerer 
purpoſes, he to whom the deed'is made, ſhall have election which Lit. 30. 
way to take it, and he may take it that way as ſhall be moſt for Bt 
his advantage. As if a deed of grant be made by the words deds © 
& conceſſi ; this in law may amount to a grant, feoffment, gift, 

leaſe, releaſe, confirmation, or ſurrender; and it is in the choice 

of the grantee to plead or uſe it the one way or the other. So if a Co. 2. 
leaſe for years be made to me of land for money, by the words de- Dyer . 
miſe, grant, bargain, and ſell; I may take and uſe this by way of 35 
bargain and fale, or by way of demiſe, at my pleaſure. if one Dier 109. 
have a rent out of land whereof I and my wife are jointly ſeiſed, 319. 
and he doth by his deed releaſe, give and grant this rent tome; 
in this caſe, I may uſe this as a releaſe to extinguiſh the rent, or 

as a grant of the rent, as it may make moſt for my advantage. Ez 

fic. de fimilibus, But where any inconvenience may grow by ſuch Co.2.35; 
an election, there the grantee ſhall not have an election, but it ſhall 
enure as it may ; as, where a man may paſs land by the common 

law, or by 2 of an uſe and ſettling it by the ſtatute, there 
ſometimes it is fo. And therefore if in the ſame caſe before, a 
father make a charter of feoffment to his ſon, and a letter of at- 
turney to make livery, and no livery is made; hereby no uſe will th 


d. ſuper 
t. 147. 


d. ſuper 
. 21. 


Q 
b ſuper p 
1 


ariſe to the fon, as it will in caſe of a covenant. And if a leaſe of 

for years be made of a manor, by the words bargain, fell, demiſe, _ ve 

and grant, and this is to begin at a day to come; in this caſe it muſt by 

Paſs entirely as a demiſe at the common law, or entirely as a bar- le; 

gain and fale, ard the leſſee hath not election to take or uſe it an 
otherwiſe, or» to uſe it for part one way, and for part another de 
way. 4. It ſhall enure as much as may be according to the ap- Finch" in 
parent intent of the parties. And therefore it is, that if a feoffment law. 5 to 
be made of a manor with an advowſon appendant ; or a bargain tic 

and fale of land in poſſeſſion, and land in reverſion together, be wi 
made ; and the feoffment is not well executed for want of livery k. Sec. fe. 

A | th 


(i) See accordingly Bac. Uſe of the law, 151. Gilb. Law of uſes 84. Peſt. 165. and fully in the 
ter on Uſes, | BOW 


1) See accyr 
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of ſeiſin or atturnment, or the deed of bargain and ſale is not in- 
rolled; in theſe caſes, albeit the ad vowſon may paſs without liver) 
or atturnment, and the reverſion without inrolment, yet — 
the intent doth appear to be that all ſhall paſs together, therefore 
neither the advowſon, nor the reverſion, will paſs by this deed. 
ow. 140. 5- When a deed is made, it ſhall enure as it may, and fo as it may 
p. Co ſuper have and take the moſt and beſt effect that may be according to 
it. 302. reaſon ; as if tenant for life, or years, and he in remainder or 
reverſion in fee, join in a feoffment by deed; this ſhall enure in the. 
firſt caſe as the leaſe of the tenant for life, and the confirmation of 
him in the remainder or reverſion, and in the laſt caſe as the feoft-: 
ment of him in the reverſion, &c. and the ſurrender of the leſſee 
„for years to the feoffee ; and no forfeiture of the eſtate in the leſſee. 
for life. But if in this * caſe the feoffment be by word, it ſeems * P. 84. f 
- £5.-- 5t ſhall enure firſt as a ſurrender of the eſtate of the tenant for life, 4 
and then the feoffment of him in reverſion, ut res valeat. And if y 
A. be tenant for life, the remainder to B. for life, the remainder ere 
to D. ia taile, the remainder to the right heirs of B. and A. and B. #46 
join in a ſeoffment by Seed, in this caſe, this is the feoffment of 2 4 ful 
A. ard confirmation of F. but a forfeiture of both their eſtates, For eure. 
. 5. 18. whereof the tenant in taile may take preſent advantage (1). If te- Be, e 
nant for life grant a rent charge to him in reverſion in fee, and he π . wo 
by his deed doth grant this rent over to another and his heirs ; this . 
is a good grant and confirmation allo, to make the rent paſs to 2 ud by AS 12 i 
the ſecond grantee in fee ſimple. So if a diſſeiſor make a leaſe for . a wou | 


hs * © 2 7 
n 


life, the remainder to the diſſeiſee, and the diſſeiſee doth grant 2 — 7 — 
1 the remainder over; this is a good grant and confirmation alſo. A E 2 ay 
P, d. ſuper If A. do bargain and fell his land to B. by indenture, and before fee. Sth C 


t.147- inrolment they do both grant a rent charge to C. by deed, and af- « TK. 
ter the indenture is inrolled; in this caſe, after the inrolment this 
ſhall be ſaid to be the grant of B. and the confirmation of A. and 
if the deed be not inrolled, it ſhall be ſaid to be the grant of 4. and Y. u . = 
>. ſuper confirmation of B.“ If one makes a charter of feoſſment of one fas ule loo Gy 
t. 21. acre of land to A. and his heirs, and another deed of the fame acre rr 3 N 
to J. and the heirs of his body, and deliver ſciſin according to the (.. —_—— 
form and effect of both deeds; it ſeems this ſhall enure by moicties, Sag. J. of Corus 
iS. he ſhall have an eſtate taile in the one moiety with the fee fim- a AN- © 
. ſuper ple expectant, and a fee ſimple in the other moiety. If two ſeverall . #{-&-& ace gt 
45. tenants of ſeverall lands join in a leaſe for years by deed indented ; Fee 8 2 — 
theſe be ſeverall leaſes, and ſeverall confirmations from each of —“ — 22 
them from whom no intereſt pafſeth, and doth. not work by way A — 0 
of eſtoppell. If B. tenant for life of C. and he in reminder, or re- Eſtoppell. 
verſion in fee of the ſame land, join in a leaſe for life, or years, 
by deed indented ; this ſhall enure during the life gf C. as the 
leaſe of B. and the confirmation of him in reverfion, or remainder, 
and after the death of C. as the leaſe of him in reverſion, or rem ain- 1 4 2 
der, and the confirmation of B. without any eſtoppell* If tenant , I 
. . 0 . . eto 4. 4 3 Lew 4 
in taile, and he in reverſion, grant a rent Charge in fee, ir ſhall be A 282 
taken to be the grant of. the tenant in taile, and the confirma- AS. 
tion of him in reverſion; but when the tenant in taile dieth 
without iſſue, it ſhall de taken to be the ſole grant of him in 
k. Sc. reverlion. If two jointenants be in fee of an acie of land, and 
they leaſe it to a ſtranger for life, ard the leſſee grant his eſtate 


355 


che. 
7. 58. 
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) See accordingly, Co. Lit. 25 1. b.— 
8 | to 


2 


* 


82 | ExyosrTIon of DEEDS. Chap Chap. 
to one of the leſſors; in this caſe it ſeems it ſhall enure for a : 
moiety by way of grant, and tor the other moiety by way of ſur- 
render. | 
It there be Lord and tenant, and the Lord grant his ſeigniory Perk. $:4 
to bis tenant, and to a ſtranger; this thall enure for a moiety to 81. Dier. 
P. 85. the tenant by way of extinguiſhment, “ and for the other moiety 4e. 
to the ſtranger by way of grant. If tenant for lite of the grant of a perk, $4 
woman ſole, grant his eſtate to the huſband of the wife, this ſhall 82, 53. 
enure for the whole by way of grant. 
If a leaſe be made for lite, the remainder for life to a ſtranger, 
and the leſſee grant his eſtate to his leſſor, this ſhall enure by way 
of grant. It there be Lord and two joynt-tenants in fee, and the 
Lord grant his ſeigniory to one of his tenants in fee ; it ſeems this 
ſhall take effect for the whole by way of extinguiſhment. If there 
be leſſee for life, and the reverſion deſcend to two coparceners, 
and one of them take a huſband, and the leſſee grant his eſtate to 
the huſband and wife ; this ſhall enure by way of grant for the 
9 2 Le. 2. whole. If the diſſeiſſee, and the heir gf the diſſeiſſor (being in by Co. ſope 
. "Ip deſcent,) make a feoffment by one deed, and livery of ſeiſin there- Lit. ;j2, 
A, 5 „upon; this is the feoffment of the heir only and the confirmation 0s. 7-141 
* 1 of the diſſeiſſee (1). 6. If one have divers eſtates in land, and he {4 hh 
ec make any charge or grant upon or out of it; this ſhall iſſue out o ß 
th feojjusll all his eſtates. And if one have a poſſeſſion and an ancient right, 
>. Car ep e and grant a rent charge out of the land, or make a leaſe of the Perk. Sed 
1 br cnet land ; this ſhall iſſue out of both the eſtates, and it ſhall- enure 592. 
1 from him having ſeveral eſtates, as it ſhall enure from ſeveral per- 
ſons having the ſame eſtates, Quando duo ura concurrant in una 
perſona, equum eſt ac ſi efſent in diverſis, 7. If one that hath a 
rent charge out of a manor, by grant reciting his grant, grant the 
ſame rent to a leſſee for life of the manor out of which the rent 
doth iſſue, to have and perceive to him and his heirs, and ſurrender 
to him the deed ; this hal not enure to extinguiſh the rent, but 
by way of grant, of which the heir of the leſſee for life may take 
advantage, if he do not by granting away the rent, purchaſing the 
reverſion of the manor, or making a feoffment of the manor, and Co. ſopt 
thereby committing a forfeiture, or by ſome ſuch like means preju- Lt. 305 
dice himſelf ; for by theſe means the rent will be extin& and deter- 
mined. If a diſſeiſor grant a rent to the diſſeiſee, and he by his 
deed doth grant it over to another; or the diſſeiſor make a leaſe _ 
for life, or gift in tail, the remainder to the diſſeiſee, and the dif- Perk. S 
ſeiſee doth grant over this remainder, and the tenant atturn ; theſe 59. 
grants of the diſſeiſee ſhall be taken for a grant and a confirmation 
alſo, ne res pereat, If there be Lord and tenant of white acre and 
two other acres, and the Lord grant by deed to his tenant that he 
will not diſtrain his tenant in white acte for his ſervice ;;, this grant Mick. ;. 
ſhall not enure to determine the ſeigniory in any part, but as a 38 E. 
covenant, ſo that if he do diſtrain in white acre, the terant may © 
have an action of covenant. . If a man have a wood of 200 
acres, and he grant it to another for life or years, and that he 
ſhall cut therein four or five acres every year; in this caſe, albeit 
the wood be granted and the grant ſhall enure to paſs it, yet the 
* P. 86, grantee can * cut no more but four or five acres by the year; 


Co. ſuper 
Lit. 313. Li 
Sed 563. 
; Plow. 160, 
154. 
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Doct. & 
Scud. 39. 
Lit, cap. i. 


Plow. 161. 
16 H. 5. 10, 
Vier 18. 

Fitz, Barre, 


+ 


Don, 14 
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(1) What is deemed a diſſeiſin, ſee Ce. Lit. 163. 181. F. N. B. 177. The conſequences of afro! 6 (1) See 20 


ſerfin, conſidered as ſuch, continue law to this day: the diſſeiſee cannot diſpoſe, or deviſe; the deſcta 
takes away his entry, fer Ld. Manzſicld in x Burr. 112, * 


. b. 


uper 
30, 


Sed. 


In 313. Lit. and apparent intents of the parties, as poſſible it may be, and law 
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And yet the grantor, as this caſe is, cannot himſelf cut any of the | 
wood during the time; as in cafe where a man doth grant to ano- 
ther, that he ſhall cut every year four or five acres in ſuch a wood : 
for in this caſe the grantor may notwithſtanding cut as much as he 
will. And here note, that in all the caſes before, according to the 
conſtruction that the law makes of the deed, fo muſt the party, 
that is to uſe it, ſet it forth and plead it-; as whea it ſhall enure as 

a leaſe, then it muſt be pleaded as a leaſe, &c. See more in re- 
leaſe, numb. 9. ſurrender, numb. 7. confirmation, numb. 7, 

In the conſtruction of deeds it muſt be obſerved, that there are 14. How a 
ſome general rules that are appliable to all the parts of all kinds of _— 
deeds, and ſome that are appliable only to ſome kind of deeds, be conſtru- 
and to ſome part of the deed only. In the conſtruction therefore ed and tak- 
of all parts of all kinds of deeds, theſe rules are univerſally ob- en in all the 


ſerved : ee 
Co. ſuper 1. That the conftruftion be favourable, and as near to the minds PROD 


; ; . ; General 
Sect. 563- will permit: for benigne ſunt faciende interpretationes chartarum rules. 


: Plow. 160. propter ſimplicitatem laicorum. Et wverba intentioni non è contra 
2d debent inſer wire. As, if there be Lord and tenant, and the tenant 


grant the tenements to one man for term of his life, the remainder 
to another in fee, and the Lord grant the ſervices to the tenant for 
life in fee ; in this caſe, howbeit a grant may enure by way of re- 
leaſe, and a releaſe to the tenant for liſe thall enure to him in re- 
. mainder, and is an ex'inguiſhment, yet, becauſe this is contrary to 
the intent, it ſhall be taken for a ſuſpenſion only of the ſervices dur- 
ing the life of the tenant tor life, and the ſervices thall go after- 
Dod, & wards to his heir. But if the intent of the parties be apparently 
Sud. 39. againſt law, then the conſtruction ſhall not apply the deed to their 
Lit, cap. 1. intent: as if one give land io another and his heirs tor twenty 
years; in this caſe the executor, and not the heir, ſhall have this 
land after the death of him to whom it is given. So if one by deed fd dan . 
intending to give land to another and his heirs, give the land to 4a. ttt 
him, to have and to hold to him, or to him and his afligns, for c a0 & , 
ever, Without theſe words [and his heirs] this is but an eilate for ene. Hu 
lite at the moſt. : 
Flow. 161. 2. That the conſtruction be reaſonable and according to an indif- 
_—_ o. ferent and equal underſtanding : and therefore if I grant to another, 
Firs, * common in all my manor, this ſhall be expounded to extend to 
— commonable places only, and not in my gardens, orchards, Cc. 
Bro. Don. 14. And if I grant to one eſtovers out of my manor, he may not by 
. z. 7. this cut down my fruit trees, And if one grant me (a Barrifter) a 
60 E. 3. 17. fee pro conſilio; this ſhall be taken for counſel in law only. And 
ſo in caſe of a phyſician. And if one grant to me to dig in all his “ « P, 87, 
lands for tinne; I may not by this grant dig under his houſe, 
And if one grant me common for all my beaſts; this ſhall be 
taken for all my commonable beaſts, and not for goats and the 
ke. And if one grant me all his trees in his manor ; by this 1 
ſhall not have his apple trees (1). And if one leaſe to me his 
houſe and land, to the end that I may make profit thereof in the 
ay 5 by this grant I may not proftrate the houſe or make 
waſte, 


5— 


(1) See accordingly Hes. 304. 
G 2 
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to pervert the ſimple intentions of the parties: for a manor may mi 46. 


5 a re nainder may be granted by the name of a reverter; a reverſi- Co. 9. 


and therefore it doth oftentimes tranſpoſe words contrary to their 
order, to bring them to the intention of the parties (1): and it is 
a rule of law. Mala grammatica non vitial chartam, neither falſe 

Latine, nor falſe Engliſh, will make a deed void when the intent 
of the parties doth plainly appear. It is therefore held that two 
negatives do not make an affirmative, when the apparent intent is 
contrary, And it is another rule of law, fal/a ortbograpbia non 
viliat conceſſionem. 


one part of it doth help io expound another, and that every word. 161 
(if it may be) may take effect and none be rejected, and that all 
the parts do agree together and there be no diſcordance therein. 
Ex antecedentibus & conſequentibus eft optima interpretatio : for 
Turpis eſt pars que cum ſus toto non convenit, Maleditta expoſutio 
guæ corrumpit textum. If a man make a feoffinent of all his land 
m D. with common in omnibus terris ſuis ; this common ſhall be 
intended in the lands granted in D. only, and not elſewhere ; for 
it muſt be underſtood ſecundum ſubjeftam materiam. | 
5. That the conſtruction be tuch as the whole deed and every It. Sed 

part of it may take effect, and as much effect as may be 10 283. 
that purpoſe for which it is made (2); ſo as when the deed can- Finchey 
not take effect according to the letter, it be conſtrued ſo as it may 70 bo, 
take ſome effect or other: Verba debent intelligi cum effelu. Et $4. 
benigne faciende ſunt interpretationes, ut res magis valeat quam 
pereat. And therefore if an annuity be granted pro conſilio impen- 

* dendo, or a feoffinent made ad erudiendum filium, or ad ſolvendum 
10s. thefe ſhall be conſtrued conditional] grants without any words 
of condition ; for otherwiſe the party will be without remedy. 


moſt ſtrongly againit him that doth ſpeak them, ard moſt in Lit. 153, 

advantage of the other party: Verba Chartarum fortius accipiun- _— 

tur contra proferentem : & guelibet conceſſio ee oa contra do- 
P. 88. natorem interpretanda eſt (3). * And therefore if one ſeiſed of 
38 2 fo land in fee grant it to another, and fay not for what time, this 
SS 2 /..._ thall be taken an eſtate for life; But this is to be underſtood 
SE... -- 4. with this limitation, that no wrong be thereby done, for it is 
+++. Forfeiture, a maxim in law, guod legis conſtructio, non facit injuriam. And 
therefore if tenant for life grant the land he doth hold for life, 
to another, and doth not ſay for what time; this ſhall be taken 


3 That too much regard be not had to the native and proper Plo. 164 
de 


nition, ſignifications, and acceptance of words, and ſentences, 170. 13 


r , paſs by the name of a meſſuage, or a knights fee, if it be uſed ſo to Li. = 


be called: & fic e conwer/o, a meſſuage by the name of a manor : 145 x1 


on by the name of a remainder: for the law is not nice in grants, . 1.3. 


4. That the conſtruction be made upon the entire deed, and that Plow, 1 


low. 166 


6. That all the words of the deed in conſtruction be taken Co. fupe 


* 


b. ſuper 
1. 112. 


El. the 
op of 
''s caſe» 


9.48. 10. þ 
zo of 


4 


1) Which is 


And the words are to be conſtrued in a manner moſt agreeable to the meaning of the grantor; i 


lays down ſome general rules for the conſtruction of deeds, | 

(2) This is a rule both in law and equity, per Ld. Cr. Perker, 1 Pr. Vt. 467. 

(3) This rule muſt be underſtood with a reſtriction; for a diſtinction ſhould be made between u 
denture, and a deed poll: the latter is executed by the grantor alone, and the words are his on, 
ſhall therefore be taken molt ſtrongly againſt him; but in an indenture executed by both parties, l 
are to be conſidered as the words of them both. Plewv. 134. this rule from its ſtrictneſe, ard rigor, 
Jaſtto be reſorted to; and is never to be relied on, but where all other rules of expoſition fail. 
Cem. reg. 3. 


(1) For the words are not the principal things in a deed, but the intent and deſign of the gu 
words which are merely inſenſible, are to be rejected. 3 Ark. 136. per Ld- Ch. J. Willes, who Us 


|, are moſt ; 
ration of re; 
m c llected, 
edition ot P, 
znancy in thy 
©) Further a 
6's Laco, 8 
) in Court: 
de Courts of 

Maxims Conc 
2 of ccnſty uc 
"bet matt; 
on the fame 

N 30 edit. 93. 
in, than by u 
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hap. g. Ex POSITION F DE E DS. 88 
an eſtate for his own life, and not the life of the tee, for then 4. 755 3 
A : 


$4 
5 it would be a forfeiture. So if one be ſeiſed of ſome lands in lee, 

Ne and poſſeſſed of other lands for years, all in one p.rijſh, and he 

3 grant all his lands in that pariſh (without naming them) in ſee ſim- 7 
17, 


ple, or for life; by this grant ſhall paſs no more but the lands he 1 
hath in fee ſimple. So if a man have a houſe, wherewith theie Ga Can 
hath been copy hold land, and other land, uſually occupied ; and / 4k... #6 
| ſaper he let this houſe and all his land thereunto belonging; in this 3 

. 112. Caſe, and by this demiſe, the copy hold land doth not paſs; for in 3 64 Kall 80 
| both theſe caſes then there would be a forfeiture. But otherwiſe : 1 
by theſe words all the land in both caſes would paſs. 4 4 y # 

7. That if there be two clauſes or parts of the deed repugnant £ Ve. ke, 27. 
the one to the other, the firſt part ſhall be received, and the latter 75 3 , 


rl. the rejected, except there be fome ſpecial] reaſon to the contrary ; N L. 
hop of and therefore herein a deed doth differ from a will, for if there be . , A. tA 


he 's caſe* two repugnant clauſes in a will, the firſt ſhall be rejected, and the C8, . 4 ., tl 
latter received (1). A. ttt, 4 6 han 
8, That that which is generally ſpoken, be generally underſtood ; . ſ 


unleſs it be qualified by ſome ſpecial! ſubſequent words, as it may- 
erer be: for if one be ſeiſed of a manor wherein there is a park, and he 
. 42. grant the manor with the cuſtody of the park; by this the park 
will not paſs. | 
9. That if the words may have a double intendment, and the 
one ſtandeth with law, and the other is againſt law, that it be taken 
ia that ſenſe which is agreeable to law: and therefore if tenant in 
tail make a leaſe of land to B. for term of life, and do not mention 
Ed. 4. 4. for whoſe life it ſhall be; this ſhall be taken for the life of the leſ- 
for, and not for the life of the leſſee, as it ſhall be if ſuch a leaſe 
be made by tenant in fee ſimple, | 
10. That things doubtfully ſet down, he applied to him to whom P. 89. 
they do properly belong: as if J. S. nike a feoffinent to one of f The expo- 
9.48.10. his own name, and there is a covenant in the deed that JI. S. ſhall fition of the 
deliver the deeds, this ſhall be taken of I. S. the feoffor, and not ator FE 
J. S. the feoffee. {5 Jets of 
11. That ſuch a conſtruction be made of abbreviations, as the grant. And 


= . Grant, deed may not loſe its force: as if one grant tot” 1d Maner de D. how the 
chef Plo. 217. & C. if it be but one manor, the words ſhall be taken for totum _— and 
Lavs 1 ps illud manerium ; if two manors, then it ſhall be taken for 01a illa e Saad 
i. Sect, aneria. And here note that moſt of all theſe rules run through be taken. 
all the caſes of expoſition hereafter ſollowing (2). 1. In the 


* f Touching things granted, theſe rules are firſt to be known. Premiſſes, 

1. When any thing is granted, all the means to attain it, and _— 
all the fruits and effects of it, are granted alſo, and ſhall paſs the A. % 
incluſive, together with the thing, by the grant of the thing a ching. 


<0 —— 


4 Which is owing to the different natures of the two inſtruments ; for the firſt deed, and the laſt 
r moſt available in law, Hard. 94. 1 Vern. 30. but different opinions having been formed of the 

gram on of repugnant clauſes in a will, thoſe opinions are conſidered, and the authorities relating to 
3 Pc liected, by the Editor of the 13th. edition of Co. Lit. in note 1. 112. b. and in the margin of the 
; edition of Pl, 541. Se further how deeds are to be expounded, where there appears to be a re- 


ho (Ws nzncy in the words of them, in Bac Abr. Grants (I). 

; A why as to rules for the conſtruction of deeds and wills, ſee Plee. 160. Lilly's Prac, Conv. 152. 
en u 1 "I 58. The rules of property, rules of evidence, and rules of interpretation, , or ought. 
daly, = gurts both of Law and Equity, exad ly the ame; both ought to adopt the beſt, or muſt ceate 
tiew, ti © ira of Juſtice 3 Bl. Com. 434.-—A Court of Equity is as much bound by pefitive rules and gener 
or, l iy eee. property, as a Court of Law is, fer Ld. Mansficld in 2 Burr 1108; where ihe 
my 5 n conltruciion are fully gucuſſed Ine conſtruction does not vary w.th the court. It is the differ- 

; ® _ matter of the limitation, which occaſions the alteration in the conſtruct ion of it, and wil oc- 
HC 


> "ns difference of conſtruction even in the very ſame court. See Fearne, on Cont, Remain- 
os it. 93. In the conſtruction of ancient grants and deeds, there is no beiter way of conſtruing 
„ tazn by uſage, and cenſte nperanea ex eſitie is the belt way to go by, er Ld, Hardwick, 3 Ai,. £77. 
| itleli 
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86 Ex rOSTTIOY of DEEDS. Chap, ; 
itſelf, without the words cum pertinentiis, or any ſuch like words. 
Cuicunque aliguid conceditur, conceditur etiam & id fine quo res 
ipſa non eſſe poluit. As by the grant of conuſance of pleas, is 
granted the ordinary proceſſe to bring cauſes to judgment. By the 
grant of a ground, is granted a way to it-(1). By the yo of 
trees is granted withall power to cut them down and take them 
away (2). By the grant of mines, is granted power to dig them ; 
and by the grant of fiſh in a man's. pond, is granted power to come 
upon the banks and fiih for them (3). 7 

2 The incident, acceſſary, appendant, and regardant, ſhall in Co, ſuper 
molt caſes paſs by the grant of the principall, without the words Li. 152, 
cum pertinentiis, but not è conwerſ» ; for the principall doth not ©": Ses. 
paſs by the grant of the incident, *9c. Acceſſorium not ducit, ſed 4g * 
ſeguitur, ſuum principale. And therefore by the grant of a rever--g H. . 4 
ſion without naming the rent, a reverſion after an eſtate tail, for Bro. Grut 
life, or years, and the rent reſerved upon the eftate, will paſs, ſo 86. 144 
as the tenant atturn to the grant: but by the grant of the rent the 2 
reverſion will not paſs. So by the grant of a manor, the Court Co. — 
Baron ther eunto belonging will paſs ; by the grant of a houſe, or Lit. zo. 

ground, the ways thereunto belonging do paſs; by the grant of 

arable land, the common appendant thereunto will paſs ; by the 

grant of mills, the waters, flood gates, and the like that are of 
neceſſary ule to the mills do paſs ; by the grant of a houſe, the 

eſtovers appendant thereunto will paſs ; by the grant of a manor, 

the advowſons appendant, and villaines regardant thereunto, paſs ; 

by the grant of a faire, the Court of Piepowdeis will paſs ; by the 

grant of homage, or rent, the fealty will paſs ; and by the grant 

of eſcuage, homage and tealty will paſs. But divers things that 
by continuall enjoyment with other things are only appendant to 

others, as warrens, leetes, waifes, eſtraies, and the like, theſe 

will not paſs by the grant of thoſe other things; and therefore if 

one have a warren in his land, and grant the land, by this the war- 

ren doth not paſs, And yet if in theſe caſes, he grant the land 

cam pertinentiis, or with all the profits, priviledges, c. thereunto 

belonging; by this grant perhaps theſe things may paſs. And here 
know, that a reverſion may be parcell of, or appendant to, a thing 38 H.5 ji 
in poſſeſſion, and paſs by the grant of it ; but a poſſeſſion cannot wn 
be parcell of, or appendant to, a thing in reverſion. And there- = Bre, 
fore if one make a leaſe for life of a manor, excepting twenty acres Grant. th 
of it, and aſter grant the reverſion of the manor ;z by this grant the 129.Co.i; 
twenty acres will not paſs. 80 if one be diſſciſed of an acre, par- 28. L. 
cell of a manor, or of common appendant to the manor, and be- 43, 544. 
* P. go. fore an entry or recontinuance of “ the acre, or common, he 
grant the manor to a ſtranger ; by this the acre of land, or com- 
mon, will not paſs: but otherwiſe it is in cafe here a leaſe for 
years only is made of, a parcell of the manor. And if a leaſe be 
made for life, of twer ty acres, parcel] of a manor, and after the 
manor itſelf is granted ; by this the reverſion of the twenty acres 


is granted and will paſs alſo. 


hap. 


1H. 8. 25 


0. 11. 50. 


. et ee. ̃ Äa, os En 


(1) When 
hat ſhall be « 
(2) Land be 


n 


(1) By operation of law; as if a man grants a piece of ground in the middle of his, he at the in ung will paſs 
time impliedly grants a way to come at it, and the grantee may croſs his land for that purpoſe wih (3) Where ; 
treſpaſs; and if the grantee is obſtructed, he has a remedy by action of aſſize of nuiſance, or on the a ith another 
F. N. B 183. | | | | another, _ 

(2) And you may come with carts over my land io carry them away. 11 Co. g2, 4. lll, Abr. 58. 


(3) And he may juſtify doing ſo ; but he cannot juſtify the digging à trench to let the water 0 
take the fiſh, for he may take them by nets, and other devices; but it there were no other mein "i 7 
take them, he might dig a trench. Finch's Law 63. . : | 


emma 


4 pt 


1H. 8. 1. be actually ſevered from the houſe. 4. By the grant o 


Exeos1Tion of D E E D S: 


And if a man make a feoffment in fee of an acre of lard parcell 
of a manor, and after repurchaſe it, and then grant the manor z 
this acre will not paſs by this grant; for it is not united by the new 0 
purchaſe. But it is otherwiſe of trees; for it a man make a leaſe 
for life of a manor, or other land, excepting the trees, and after 
grant the reverſion of the manor, or land, to another; hereby the 
trees do pals. And if a man mike a feoffinent in fee of a manor, 
excepting the. trees ; and after, the feoffee buy the trees, in this 
caſe the trees are united again, ſo that if the feoffee fell the manor, 
the trees ſhall paſs with it. If I leaſe an acre of land to which an 
advow ſon is appendant, for term of life, reſerving the advowſon, 
and after do grant the reverſion of that acre with the appurte- 
nances ; hereby the advowſon doth not paſs (1). But if I grant 
the advowſon for term of life, re ſerving the acre, and after grant 
the acre, with the advowſon, cum pertinentiis ; by this the ad- 
vowſon doth paſs. If land be appendant to an office, there by 
grant of the office with the appurtenances, the land will paſs with- 
out livery of ſeiſin. And if an office be appendant to land, there 
H. 8. 2. by the grant of the one, the other will paſs. 3. That which is 
>. 11, 80. parcell or of the eſſence of a thing, albeit at the time of the grant 
it be actually ſevered from it, doth paſs, by the grant of the thing 
itſelf. And therefore by the grant of a mill, the milſtone doth 
paſs, albeit at the time of the grant it be aQually ſevered from the 
mill. So by the grant of a houſe, the doors, windows, locks, and 
keys, do paſs as parcell of it, albeit at the time of the _ they 
the land, 


hap. 5: 


or ground itſelf, all that is ſupra, as houſes, trees, and the like is 
it.4 granted; for Cujus eft ſolum, ejus eft uſque ad celum; alſo all Dey uk 
H. 7.55. that is infra, as mines, earth, clay, quarries, and the like (2). K. 701 -8 
And by the grant of a houſe, the ground whereon it doth ſtand | 
doth paſs. 5. When any matter of intereſt, or profit, is granted, 
the grant ſhall be taken largely : but when any matter of eaſe, or 
pleaſure only, is granted, as a walk, or the like, the grant tha l be 
on 289, taken ſtrictly. 6. When a man doth grant all his lands, or all his 
„H. 6. 4. goods; by this grant.doth paſs not only what he is ſole ſeiſed, or 
poſſeſſed of, but alſo what he is jointly ſeiſed, or poſſeſſed of, 
with another (3). And fo e conver/o. If two men joyn together 15 Yu. 109 
and grant all their lands, or all their goods, hereby do paſs not # A. 2 
only all they have joyntly and together, but all thoſe they have . or. 289 
0. ſuper ſole and apart. 7. Some words in * deeds are large, and have a * P. 91. 
4 3; general extent; and ſome have a proper and particular application; 
3, 544. the former fort may contain the latter; as Dedi, or Conceſſi, may 
amount to a grant, a feoffment, a gift, a leaſe, a releaſe, a con- 
firmation, a ſurrender : and it is in the election of the party to 
whom the deed is made, to uſe it to which of theſe purpotes he 
will. And hence it is, that if a Lord by the words of Dedi & con- 
ceſſi grant to his tenant that doth hold of him, his rent; or one 


(1) When an advowſon ſhall be appendant, or in gre/s, ſee in Com, Dig. Advowſon (B. and further 
hat ſhall be deemed to pals as appendant, appurtenant, or incident, in Bac. Abr. Grants (I 4). 

2) Land being Nomen gereraliſi num; whereas by the name of a meſſuage, caſt e, or the like, no- 
ing will paſs but what falls with the utmoſt propriety under the term made uſe of Co I it. 4. a. 

(3) Where a man grants all hit ged. and chattels, not only thoſe paſs wherein he i: jo ntly poſſeſſed 
ita another, as an obligation wherein he is joint obligee; but thoſe alſo which he is paſſeſied of in right 
f another, as a term of years, which he has in right of his wife, or goods which he hes as executor, 


ill, Abr, 58. Graunts (X). 1 Leon, 263. | 

1 6. 2 * of . 6 4 4. th 65 4 ( 4 { 2 
D , of . ( ell fl., iel. Hotell; aw oct 
2 moo . | 


that 
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28 ExpOSITIOVH of DEEDS. Chap. 

| chat hath a rent charge out of land, doth grant it to the tenant of 
gil the land; in theſe caſes the rent is extinguiſhed, albeit it be by 
. 0 way of grant. But a releaſe, ſurrender, confirmation, Wc. cannot 
amount to a grant, Cc. nor a ſurrender to a confirmation or a re- 
#4 e ; leaſe, c. becauſe theſe be proper and peculiar manner of convey- 
1 ; ances, and are deſtingfed to a ſpecial end. | 
The terms, Amongſt words whereby things do paſs, ſore are collective, Co. ſuper 
whereby compourd, or general, comprehending many things, as heredita- Lit. 5, 6. 
things are ments, lands, tenements, honors, iſles, villages, and the like, in- Co. 4. 8, 
oh mw, ex- cluding lands of ſeveral ſorts and qualities. And ſome words are 
T ſimple or particular, as meadow, paſture, wood, moor, and the 


Co. ſuper 
Lit. 5. 


like. | 
Hereditg- The word ſhereditament] is of as large extent as any word, Co. ſuper Plow, 169. 
14 ment. for whatſoever may be inherited, be it corporeal or incorporeal, 1 16. 
5 bla holed real, perſonal, or mixt, is an hereditament. By the grant there- e e 
e. f | - in co. ſuper 
| fore of all hereditaments, do paſs honors, iſles, caſtles, ſeigniories, 11 H. 6, u, Ut. g. Plo. 
Eee, manors (1), meſſuages, lands, meadows, paſtures, woods, moors, 168, 
ve k Zr 4... meriſhes, furſes; heaths, reverſions, commons, rents, vicarages, ; Co. ſuper 
" © advowſons in groſs, and the like things, which the grantor hath in Lit. 5. 58. 
fee ſimple at the time of the grant, whether he hath it by purchaſe Perk. Sect. 
Tenement, or deſcent (2). And the word [renement] is of large extent alſo, Bro. Gran, ug Ye 
2M © and it ſeems doth comprehend as much as the former. And 143. Co. fa 168. Dyer 
72 /<.. L therefore by the grant of all tenements, will paſs, as much, as by n 233. 14 H. 
All ue, 4, 4. the grant of all hereditaments (3). „ 8. 1. 
Land. The word [land] ſtrictly doth ſignifie nothing but arable land; Co .... þ Jac. B. R. 
but in a larger ſenſe it doth comprehend any ground, foil or earth Lit. 40% H. hk 
whatſoever, And therefore by the grant of all lands, do paſs arable 89. Perk Banton 
| lands, meadows, paſtures, woods, moors, waters, mariſhes, furſes, Scct. 114, aſc, M. 9. 
be heath, and ſuch like, and the cailles, houſes, and buildings there- 
a upon; but not rents, advowſons, and ſuch like things. Alſo by Co. 11. h 
i grant of any land in poſſeſſion, the reverſion thereof wilt pai's. And 5% 1% Co. ſuper 
Ws! yet by * grant of a reverſion of land, the land in poſſeſſion will 2 5. 
4 not paſs. ES 
My Note. But here it muſt be obſerved, that in caſes of grants, and gifts of Edu. caſe wat 
1 all hereditaments, tenements, or lands, conſideration is had of the Mich: 9. 
Wes ps wee, . Jac. Curia 
4 eſtate of the grantor: for if a man be ſeiſed of ſome lands in fee, 3 H. . 5 Po. ſurer 
1 and have other lands for life, or years, only, and all theſe are lying Bro. Grut. 5 5. Plo. 
fl within one pariſli, and he grant all his lands, tenements, or here- 87. 11 H. 1 | 
3 Forfeiture, ditaments in this pattſh, to another in fee ſimple, fee tail, or for 22. PETR el 
11 „Fb. 92. life, * and give livery of ſeiſin in the lands whereof he is ſeiſed in | 
140 fee, in the name of all the reſt; by this doth paſs no more but his 
on lands whereof he is ſeiſed in fee; for otherwiſe it would be a for- de 
1 feiture for thoſe lands. But if the livery of ſeiſin be made in any t N 
7 part of the lands he hath for life or years, then that part wherein Plow, 167. 
Tk the livery is made will paſs, and no more. And if the conveyance 
[of be by bargain and fale, and deed inrolled, then the lands whereof . 5M, 5 poll 
Rolls he is ſeiſed in fee ſimple, and for life, ſhall paſs, and not the ad the l 73 
{I land he hath for a term of years. And yet if in this cafe the ed fn Ke 
(4b i OS 
1051 —— ON: | oe cn 
1 = (1) There is no queſtion but a manar may pals by the word hereditament, per Ld, Hardwicle, it ae 1 
1 | Norris and Le Neve. 3 Ath. 82, a> ferent 15 Yi 226 o» lack & NN 6; | N 5 
| (2) Therefore an heir loom, tho? neither land nor tenement, but a mere movable, yet being inher- 5 c N 
ut tible, is comprized under the general word hereditament; and a condition, the benefit of which may de OO 
U cena to a man from his anceſtor, is alſo an hereditament. 3 Co. 2. oo 1 io a C. . = Fay 
| | (3) This deſcription of the word tenement does not agree with Ld. Ccke in 1 Int. 6. a. where he lag . ca | 
1 N tenement is a large word to paſs land, Ec. but hereditameut is the largeſt, nfo hs 
179 l | gran | ) la differ 
in | Nnig 
1} 


ExtosrTton F DEEDS 89 
grant be for years, then all the lands will paſs, for then there 
pill be no forfeiture in the caſe. Howbeit it is faid in Bro. done Forſeiture. 
41. pro lege. That if a man give or grant all his lands and: tene- 
ments in B. by this, leaſes for years do not paſs, and that theſe 
words do intend franktenements at the leaſt (1), u, 4-47 + # 

Theſe words ¶ Honor, /e, and Commote] are compound words Honor. Iſle. 
and of large extent. And therefore, by the grant of them, may 3 
paſs one or more ſeigniories, manors, and divers othet lands. Al- 
ſo a caſtle may contain one or more manors. And therefore by 
the grant of a caſtle, may paſs one ot more manors. And ſo ſome- 
times è converſo a caſtle may paſs by the grant of a manor. But 

by a caitle moſt commonly is fignified no more but the houſe or 
Plow, 169. huilding, and the parcel of ground incloſed wherein it doth ſtand 


Co. ſuper 
Lit. 5. 


2). | 
ca leber : This word [village or town] is of large extent alſo. And by Town or 
r c. Plo. the grant of it, a manor, land, meadow, and pafture, and divers W 
168. ſuch like things may paſs. ' h 

Co. ſuper This word |manor| is a word of large extent, and may com- Manor. 
Lit. s. 58. prehend many things: And therefore by the grant of a manor, 
Perk. Set. without the words of cum pertinentiis, do paſs demeſnes, rents, 
ag tg and ſervices, lands, meadows, paſtures, woods, commons, advow- 
158. Dyer ſons appendant, villains regardant, courts baron, and perquifites 
2;3. 14 H. thereot, that are in truth at the time of the grant parcel of the 
8. 1. manor. But nothing that in truth is not parcel of the manor, 
$ Jac. B. R. albeit it be ſo reputed, will paſs by the grant of the manor ; and 
wy 3 therefore if one have a manor, and after purchaſe the lawday 
' Rinton's (3), or a Warren to it, and then he g ant away the manor, here- 
iſc, M. 9. by the lawday, ot the warren, will not paſs. And yet if by union 

time out of mind, they have gotten a reputation of appendancy, 

perhaps by the grant of the - manor cum pertinentiis theſe things 
Co. ſuper may paſs. Þ By the grant of a manor, alſo divers towns may 
- 3 paſs. An honor alſo may paſs by this name. And ſo alſo may 
2 = a caſtle, or a hundred, And one manor alſo, that is parcel of 

another manor, may paſs by the grant of that manor, whereof it 

is parcel. 5 | 
o. furer The word [knights fee] is a compound word alſo, and may 
* Plo. comprehend many things. And therefore by the grant of this 
4 may paſs land, meadow, and paſture, as parcel of it. And fome- 
times * by this, doth paſs ſo much land as to make a knights fee. «P. gz, 
And ſome fay it doth contain eight hides of land (4), And it | 
ſeems alſo that a manor may paſs by this name, if it be uſually 
called fo. : | 
* The word [grange] is a compound word alſo, and by the Grange. 
Plow, 167. grant of a grange, will paſs a houſe, or edifice, not only where 


Ez. 


o. ſuper 


— 


(1) A. poſſeſſed of lands for a term of 999 years did for valuable conſideration, by leaſe and releaſe, 
rant, ber gain, ſell and demiſe, to truſtees and their heirs, to the ſe of himſelf and his wife far their lives, 
d the life ef the ſurviver of them, remainder to the heirs of the wife, and covenanted that he was ſei- 
ec 1n fee, the wite died without iſſue, having made a writing in the nature of a will, and deviſed 
* premiſes to B. and his heirs. Ld. Chancellor was of opinion, that though the ſeitlement could not 
ate a* a lcaſe and releale, yet A. being in poſſeſſion, and the word “ granted” being in the releaſe, 
2.x effect as @ grant er afignment of his whole intereſt at common law and tho? it would not go to 
of ü the wite, yet it ſhould go te ber adminiſti ator it being clearly the huſband's intention to 

t himlelf of all bis intereſt in the eflate. Marſball v. Frank. Gilb, Eg. Rep. 143. Prec, in Chan, 
. S. C . 


dee accordingly 2 Inf, 31. and further as to a caſtle, in Mad. Baren. Anglic. 17. 

:) Lawe-day, alias dicitur de wiſu franci plegii; vulge leta : alias de curia comitatus, juxta flat. An. 

|”. 4. C4. 2, Spel, Gloſſ. This law-day or lage-day was properly any day of open court, and com- 
tor the more ſolemn courts of a county or hundred. Cow. Interp. 

. 14 4iferent ages a knights fee was eſtimated at ſeveral values, 2 In/t, 595, See further Cow, Ia- 

© ©, Knights fee. Co. Lit, 69. a. and Mad, Baren. Angl. 31, 183, 


corn 


0 
[1 4 
-f 
n 
? 


' Farme. he word {farme or ferme] called in Latine firma, is alſo. a Co. ſuper 


. contain twenty acres, and in ſome countries twenty-four acres, and 


Parſonage, By the grant of a reQory or parſonage will paſs the houſe, the 8 H. 7.1. 
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corn is ftored up, like as in barns, but neceſſary places for huſ- 
bandry alſo, as ſtables for hay, and horſes, and ſtables and ſties for 
other cattle, and a curtilage, and the cloſe wherein it ſtandeth, 
at the leaſt. And where land, meadow, and paſture, &c. belong- 
ing to ſuch houſes are called all together by the name of a gr:nge, 
there perhaps by this word the whole may paſs 


compound word, and doth comprehend many things. And there- Lit- 5. 
fore by the grant of a ferme, will paſs a meſſuage and much land, Flow. 15; 
meadow, paſture, wood, c. thereunto belonging, or there 
with uſed: for this word doth properly ſigni fie a capital, or prin 
cipal meſſuage, and a great quantity of demeſnes thereunto apper- Bro. Gran: 
taining. Alio by the grant of all farmes, or all ferms, it ſeenis 155. 
leates for years do pals. 52255 
Organge of The word (oxg ang) is a collective word alſo, for by the grant Co. ſuper 
land. of unum bevatam terræ, or of an oxzang of land, may paſs land, ** 5 
meadow, and paſture, and it doth properly intend as much as an 
oxe can till, And Jugum terre, or half a plow-land, is as much 
as two oxen can till, and by the grant of half a plow land, may 
paſs meadow, and paſture. {SA 
4 you ne The words |plow-land, and a hide of land] are Synonyma, and Co. ſuper 
bd. are collective words alſo. And trerefore by the grant of Caruca- Lit. s. Plov. 
tam or Hidam terræ, or of a plou- land, or of a hide of land, may 
paſs 100 acres ot land, meadow and paſture, and the houſes 
thereupon ; but it doth properly intend as much land as one plow 
can till in a year, | 
A yard of This word [a yard- land] is alſo collective, and doth comprehend Co. ſupor 


Half « yard many things, but it is not certain; for in ſome countries it doth Lt. 5: 


See be» 
fore. 


d Lit. Bro 
Sect. 185, 
160. Bro. 
Leaſes $5. 
Plow. 190 
ci3Afl.Pl, 
Co. ſuper, 
Lit. 4+ 


Half a plow 
land, 


14 H. 8. 1 
Pei k. Sect 
116. Co. 5 
11. Br. Don. 


; A . 14. 
in ſome countries thirty acres; by the grant therefore of virgatam 


terræ, or a yard land, will paſs that quantity of land, meadow 
and paſture that is called by this name And ſo by the grant of 
half a yard, or a quarter of a yard land (1) 

Fold courſe. "The word [Fold courſe] is alſo compound, for by the grant of Co. foper 
a fold courſe, lands and tenements may paſs, ET fic de ſimilibus. 1 5 
And finally by the grant of any ſuch compound thing as before, for Plow. 16). 
the moſt part there doth paſs thereby ſo much as in common re- 
putation is accounted part of that ting and is uſually called by the 


name (2), | Cog 11.11 


50. 
rectory, glebe, the tithes, and offerings belonging to it. And by the grant Bro. Cn, 
Virerg* ® of a vicarage will paſs as much as doth belong unto it, as the vi- ** 
P. 94. carage houſe, c. X plow. 86.15 
Meſſuage. By the grant of a meſſuage, or a meſſuage with the appurte- 151. 8 
Curtilzge. nances, doth paſs no more than the dwelling houſe, barn, dove- 569. Lit. 
houſe, and buildings adjoining, orchard, garden, and curtilage, Bro. Sed. 
i e. a litile garden, yard, field, or piece of void ground lying 3'- 5 
near and belonging to the meſſuage, and houſes adjoining to the 2 0 A, 


dwelling houſe, and the clofe upon which the dwelling houſe is Kelw. 51. 
built, at the moſt. And fo much alſo may paſs by the grant of a 27 H.6.4 


Curia Hill. 
16]ac, B. R 
Pinch- 

comb'scale. 


Dier 374. 
Co. 11. 48. 


—— 


(1) There are no certain number of acres contained in a hide or plough land, or yard land, or n ot. 
gang of land. Ce Lit. 69. a. 2 Iaſt. 596. 

(2) As to the dimenſions of land in Ergland, ſee the books referred to in note 11. to Co. Lit. 5. 8. 10 
edit. and if the reader is deſirous to inveſtigate the etymologies of the ſeveral words, by wb ch thing! 
will paſs in conveyances, he will fad the proper books pointed out, in more 3 te Co, Lit. 6. 8. 131d © 


houſe. 


T 


See be» 
fore. 


d Lit. Pro. 
Sect. 185. 
160. Bro. 
Leaſes $5. 
Plow. 190. 
ci zAſſ. Pl. 2. 
Co. ſuper. 
Lit. 4. 


14 H. 8. 1. 
Pei Kk. Sect. 
116. Co. 5. 
1. Br. Done 
14. 


Cog 11.11. 
50. 


Curia Hill. 
16 Jac. B. R. 
Pinch- 
comb'scaſe. 


Dier 374. 
Co. 11. 48. 
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houſe. So that the quantity of an acre of ground, or thereabouts, 
in orchard, garden, and out-let, may paſs by either of theſe 
names; but more than this will not paſs by the grant that is made 
in either of theſe words, albeit more have been occupied with it, 
and albeit more be intended to be paſſed by the grant. And there- 
fore if there be a meſſuage or dwelling houſe, and divers acres of 
land thereunto belonging, called all together by the name of Hedges, 
and a grant is made by theſe words, if all that meſſuage with - 
the appurtenances commonly called by the name of Hedges; b 
this grant nothing ſhall paſs but the meſſuage, garden,” and curti- 
lage. * And yet if a manor, or farme, be commonly called by 
the name of a meſſuage, there by the grant of a meſſuage the 
whole manor, or farm, may paſs. b And by the grant of a meſ- 
ſuage, or houſe, and all the lands thereunto appertaining, will 
paſs all the land uſually, occupied therewith. Alſo by the name 
of a meſſuage, a chappell, or an hoſpitall, :may be granted. 


By the grant of a cottage, doth pats a little dwelling houſe that Cottage. 


hath no land belonging to it. 


By the grant of all a man's arable land, there doth paſs no arable land, 
more but that kind of land: and by the grant of all a man's mea- meadow, 
dow ground, or all a man's ineadows, doth paſs no more but that paſture. 


kind of ground. And by the grant of all a man's paſture, doth 
paſs no more but the land or ground it ſelf imployed to the feed- 
ing of beaſts, and alſo ſuch paſtures and feedings as he hath in 
another man's ſoil, 


If a man have divers acres of pieces of wood, and grant to Wood trees. 


another omnes boſcos ſuos, or all his woods, or all-his woods grow- 
ing in ſuch a place; by this grant doth pals all the high-wood and 
underwood, and not only the wood growing upon the land, or 
ſoil, but the land or ſoil itſelf wherein it doth grow. But in this 
caſe if the grantor have in the ſame place divers pieces of wood, 


and divers cloſes, wherein there are divers trees growing in the 


hedges ; it ſeems in this caſe theſe trees in the hedges ſhall not 
paſs by this grant in theſe words; eſpecially if the caſe be ſo that 
the cuiting of them will be a waſte, And yet if the grantor have 
no pieces or groves of wood in the place, nor trees but what are 
growing in the hedges and grounds, in this caſe it ſeems all the 
trees, except the apple trees, do paſs, but not his hedges and 


hedge rows, And in * caſe where the trees only do paſs, as * P. 95. 


where the grant is of all a man's trees, there ſhall paſs no more 
of the ſoil but ſo much as ſhall ſerve for the nutriment of the 
trees, and the owner of the ſoil ſhall have the graſs growing there- 
upon alſo, If a man grant to another all his ſaleable underwoods 
within his manor, which have been uſually fold by the owners of 
the manor, with free entry, egreſs, and regreſs, for ſelling, mak- 
ing, and carrying the fame away at all times convenient; in this 
caſe it ſeems the foil doth not paſs but the wood only. And yet if 
thoſe words with free entry, c. be omitted, contra. | 
f one demiſe, grant, and to term let, a farm with all manner 
of timber wood. underwood, and hedge rows, except the great 
oaks ia ſuch a cloſe, to have and to hold the farm for twenty one 
years; in this caſe, albeit there be the word grant, and that the 
trees be not named again in the Habendum, yet the other trees do 
not paſs by this grant, otherwiſe than in other leaſes, and if the 
leſſee cut any timber to ſell, it is waſte in him. 
A toft 
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 Brurra. 


Fraſſetum. 
ooo 
Salicetum. 
Seldo. 
Filicetam 


7 
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A toft is à place where « meſſuage hath ſtood, and by this nam | 


in a grant ſuch a thing will paſs. 


Hrueta is a heath, of heathy ground. Fraſſelum is a wood Co. ſuper 
or piece of ground that is woody. Alnetum is à wood of elders, Lit. 4. 5, 
or place where elders grow, Salicttum, a wood of willows, or 
place where, willows grow. Selda, a wood of ſallows,  wflows, 
or withies, or- place where ſuch things grow. Filicetum is a braky 


Fraxinetum. glound, or og where ſuch things as fern grow, Fraxinetum, 


Lupulice- 


tum. Arun. * wood of 4 


dinetum. 
Nonca ia, 
* 
uſcaria, 
Maeariſcus, 
Mara. 


Vicaria, 
Norcaria. 
Siag aum. 
Gurges, 


Stadium. 
Ferling ut. 


Rpearentena mile. 
terre. Sclio 


Jerr me, 
Acre of 
land. 
Rood of 
land, 


P. 96. 


Mines. 


Tren h. 


| ' Tarfs, 


Common. 


es, of place where aſhes grow. Lupulicetum, a hop- 
yard, or place where hops do grow. Arundinetum, a place where 
reeds grow. Roncaria or Runcaria, a place full of bryars or bram- 
bles. Juncaria or Foncaria or Siampna (which are all one) a 
place where ruthes do grow. Ruſcaria, a place where kneeholm, 
ot butchers pricks, or broom doth grow. Mariſcus, a fen or marth' 
ground. Mora, a more barren and unprofitable ground than a 
marſh. And by grant of theſe, and ſuch like things, or of twenty 
acres of ſuch ground, theſe particular kinds only or ſo many acres 
thereof do pais.. Vacaria, is a dairy-houſe, Porcaria, a ſwineſty. 
Bercaria, a tanhouſe: and by theſe names theſe things will pals, Co. per 
By the name of S/agnum a pool, or Gurges a gulf, the water, Lit. . 
land, and fiſh in the water will paſs. ' | | 
By the grant of Stadium, Ferlingus, or Quarentena terre, doth Co. idem. 
paſs a — or furrow Jong, which anciently was the 8th part of a 
By the name of ſelio or porca terræ, doth paſs a ridge of 
land, which is ſometimes longer, and ſometimes ſhorter. By 
the grant of an acre of land, doth paſs ſo much as is an acre by 
meaſure in that country, by the ordinary account and meaſure of 
the country. By the grant of a rood of land, doth pafs ten 
pearches “ the fourth part of an acre. And by the grant of fix 
foot in length and two foot in breadth, ſo much only doth paſs. 
Ard by theſe, and ſuch like names, land may be granted. | 

By the grant of Mineras or Fodinas plumbi, &c. or mines of Co. ſuper 
Jead, c. the land itfelf will pats, if livery of ſeiſin be made Lit. 6. Co. 
thereof; but otherwiſe it ſeems not, and then the grantee hath 5* ** 
by the grant a power to dig only, granted unto him. - 


If one grant to me to dig a trench in his ground, from ſuch a Perk. Sed. 


place to ſuch a place, to convey water by a lead pipe, or other- 111. 
wiſe ; hereby alſo inclufve is granted a liberty at any time after 
to dig to amend it as occaſion ſhall be. : | 
If one grant to me to dig turſs in bis land or foil, and to carry Co. ſuper 
them away at my will and pleaſure; by this is not granted the land Lit. 4. 
itſelf, the houſes or trees thereupon, or mines therein. 
If one grant to another, common for all his beaſts in his Co. fuper 


land; hereby is not granted common for goats, pigs, and ſuch like Lit. 4 Perk. 


beaſts and cattle that are not commonable. But if the grant be __ tob. 


of common for all manner of beaſts, contra. And if one grant 
to another, common witnout number in his land, the grantor is 
not hereby excluded to common there with the grantee. 

And it one grant to me, common of paſture for ten kine in 
his lands in Dale; by this grant I ſhall have common in his com- 
monable grounds and lands only, and not in any other lands. 
And if a man grant common of paſture to me, for my beaſts ubi- 
cunque averia ſua terint, and he occupy 100 acres of land with 
his beaſts, and after he keep no beaſts; yet by this grant I may 

keep 


- 


Per. Set 
116. 


14 H. 8. 

a (lar. c. 
T. in 8. J. 
B. R. 

d yer. Wi 
liams & 
Yelveitotr 
Juſtices. 

Mic. 3. J: 
Co. ſuper 
Lit. $. Ric 
& Wile- 

man's calc 
Mic. 9. Ji 


Co. ſaper 
Lit. 4- 


Fitz, Barr 
237. 


Co. ſuper 
Lt 4. Die 
185. Trin. 
Jac B. R. 


Accor d 4 


35 H. 6. 37 


Co. ſuper 
Lit, 118. 
39 H. 6. 35 
Dier 89. 
Perk. Sect. 
15. 
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keep my beaſt in thoſe 100 acres. But if he grant to me comman "We 
of paſture for my beaſts whereſoever his cattle ſhall go, Tc. by 
this grant { ſhell have no common but when the grantor-doth 
uſe his common with his cattle, Sc. „„ CI 
Perk. Set. By the grant of eſtoyers, will paſs, houſeboote, hayboote, and Eſtovers. 
116. low boote But if a man grant to me eſtovers out of his manor, 

12 not by this grant cut down any of the fruit trees within his 


manor (1), . | 8 
14 H. 8. 1. If land be granted to me; hereby allo implicitely is a way there- Way, 
Char. caſe unto granted to me alſo, ® So that if one have twenty acres of 
* 5 Jac: Ind, and grant me one acre in the midſt of it, hereby incluſi vue 
b ner. Wil- there is granted me a way to it. d And yet if a man have two 
lians & cloſes, and he ule to go over one of them for his eaſe, to the 
Yelveitoa other cloſe, by a new way, and aſter he grant the further cloſe 
Juſtices. cum pertinentiis; by this grapt the new way doth not pals. 64:3 
Hes Jac: If a man have a foreſt, park, chaſe, . or warren in his Foreſt, 
75 _ own ground, and he grant bis foreſt, park, chaſe, vivary or war- Fark, chaſe, 
& Wile. ten; hereby not only the priviledge, but the land itſelf doth pass. 
man's cale. But if the ground be anathers ; or if it be his own, and the | 
er Nic. 9. Jac. gravt * be only of the game, Sc. in theſe caſes, the land, or ſojl * P. 97. 
itſelf, will not pals. | | 
Co. ſaper lf a man be ſeiſed of a river, and by his deed doth grant /epg- Fiſting. 
th . ralem piſcariam, or aquam ſuam in the lame, and maketh liver, 
ſecundum formam charte ; by this grant doth paſs only a liberty to 
fiſh within the water, and not the foil, nor the water itſelf : and 
| therefore the grantor may take water ftill ; and if it be dry, he may 
Fitz, Barre take the ſoila!ſo, And if one graot all his 6h in his pond ; by 
237. this is granted a power to come and fiſh for them ; but the gran- 
tee may not hereby dig a trench and let out the water to take the 
fiſh, albeit they may not be otherwiſe taken (a). , 
Co. ſuper If one be ſeiſed of twenty acres of land, and he grant to Veſture or 


Ts another and his heirs the veſtute, or the herbage of it, and maketh herbage of 
fr 2 R. livery of ſeiſin in it ſecundum formam chartæ; by this grant do land. | 


Accord. paſs the corn, graſs, underwood, ſweepage, and the like; and 
for theſe things the grantee may have an action of treſpaſs for any 
wrong done to him in them. But herc'y the land itſelf, the 
edt, houſes, and great trees thereupon, and mines therein, do not paſs. 
And if one grant the herbage, or veſture of a wood; hereby is 
granted the graſs and under wood only, and not the timber of great 
trees. But if a man, fo ſeiſed of twenty acres of land, grant to Profits of 
Jer another the profits of this land, to have and to hold to him, and lands. 
his heirs, and maketh livery ſecundum forman charte ; hereby 
the veſture, herbage, trees, mines, and all whatſoever paicels of 
* that land, do pats. e c notiagtdo' 11s 
N 55 H. 6. 3. If one grant to another all his deeds, or all his muniments ; Deeds. 
hereby will paſs all his charters, feoffments, leaſes, releaſes, con- 
Co. ſuper firmations, letters of atturney, and the like. | 
wt 2 If one give or grant to another omnia bona, or all his goods; Goods. 
595 5 by this do paſs all his moveable and immoveable, perſonal and real 
Perk. Seck. goods, as horſes, and other beaſts, plate, jewels, and houſhold 
1156 ſtuff, bowes, weapons, and ſuch like; and his money, and his 


2ůäü„ * FY "ol 


— * * > 1 _ 


For the nature and different kinds of eſtovers, ſee Ce. Lit. 41: b. the ſame eftoyers that tenant for 
4.c m:y bave, tenant for years ſhall have, 3 
(.) See before, in page 86, note 3. 


cCrn 


Expost rio of DEE DS. Chap; 
corn growing on the gere alſo all the obligations and bills that 12 H. f. 
are made to him, and in his own name, do paſs by this, but not Bro. Cru 
the debts due by ſuch obligations and bills (1). And ſome fay 3 
that leaſes and terms of years of houſes, lands, rents, commons, 5 Gay 
& c rents charge for 
-knights ſervice, and 


Plow. 171 
40. Co. 1: 
106. 


ro. Gran 


i 
| 


| Les. Ae, U 
„ 
DEP 


„ 
| Utenſils. 


Grant of 
all a man's dro. Grant 


eſtate, _ 3.88, Done 
right, &c, 6. 
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And note, that by all theſe names theſe things may be granted; Fitz. Brie 
and that for ſuch things as are giantable without deed, when they 381. 
paſs by a verbal grant in any of theſe words, the words ſhall have 
the ſame expoſition as they have in deeds. 
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(1) If a man hath an obligation, though he cannot grant the thing in action, yet he may give or g 
the deed, vis. the parchment and wax to another, who may cancel and uſe the ſame at his pleaſure, “ 
Lit 232. b. Money due on bond, is a choſe in ation, ſo called, becauſe, though the property in a del 
velts at the time of forfeiture mentioned in the obligation, yet there is no peſſeſſien till recovered by 0 
courſe of law. A cheſe in actios ſti ictly is not aſſignable at law. Ce. Lit. 214. 266. a. And after ut 
figament of a bond, if an action is brought on it, it muſt be brought in the name of the obligee : 20d! 
this reaſon, the power of attorney, and covenant that the affignor (the obligee) will not releaſe, in c 
an action is brought, are inſerted in the affignment of the bond. But tho“ a chofe in action cannot de 
ſigned to a mon perſon, yet it may to the King, 1 Pr. Vt. 252. The King may by his pre 
gative aſſigu a choſe in action to A. and it will be a good aſſignment; but if A. affigns it over to any 

' perſon, that aſſignment will be void, Cre. Zac. 180. A Court of Equity however will protect an ally : 
ment of a choſe in ation. 3 Pr. W ms. 200. | | (1) But if t 

(2) Leaſes for years do not paſs by a grant of Omnia bena ; but otherwiſe in à will, the gvil law de AF ACcare 

the guide; by two judges agdinſt one, Cre, Eliz. 386. Per times v. Willis. | | r 
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ExpOSLT1TTIONW of DEEDS. 1 

If one grant all his gqods in ſuch a place # gue fuerint ; by 
this grant nothing doth paſs but the goods that are in ſuch a place 
at the time of the grant, and not any other goods that ſhall be 
there aſtetwards. bs | 
ro. Done If two men have goods in common, and have other goods ſe- 
0.  verally, and they give me all their goods, by this grant is given all 

their goods they have in common, and likewiſe all the goods they 
f have in ſeveralty. | 
e.. If two tenants in common, or others ſeverally ſeiſed of land, 
J. Co. 10. joyn in the grant of a rent of twenty ſhillings, or à horſe, out of 
0. the land whereof they are ſo ſeiſed ; by this grant the grantee ſhall 
| have two twenty ſhillings, or two horſes (1). 
0. Grant, If a man grant a rent of ten pound to me, to have and to hold 
We 4. during my life and my wife's life, and after the death of wy wife, 
a rent of three pound to me for my life ; in this caſe, it my wife 


ap. 5. 


6. 


* die, I ſhall have both the rents, But if there be any words of re- 
. ſtraint or determination of the firſt rent, it may be otherwiſe. 
vie Jiadg. M. * If one be ſeiſed of a garden plot in the pariſh of Sale, and P. 99. 


ojac. B. K. grant it to B. for ten years, which being expired, he doth grant 
purton v. his garden plot to C. for twenty one years, and C. doth build a 
ron. houſe upon part of it, and leaveth the other part in a garden plot 
ſtill, and after the twenty one years ended, the leſſor doth grant to 
D. totam illam peciam fundi five gardin' plott nuper in tenura de 
B. & nunc de C. lying in the pariſh of Sale, by this grant, the 
houſe newly built, and the plot of garden doth paſs. 
ro. Grant If one grant his manor of Dale, in Dale, which in truth doth 
3 88.Done extend into Dale and Sale; in this caſe no part of the manor that 
do h lye in Sale ſhall paſs, So if one grant all his tenements in 
Dale; hereby none of the tenements in Sale will paſs. So if the 
manor lie within the pariſbes of A. B. and C. and the grant is of 
the minor of Dale, lying within the parithes of A. and B ; by this 
2.1. 46. grant no part of the manor lying in C. will paſs. Eut if one ſeiſed 
| of the manors of 4. and B. in the county ot C grant thus, totum 
illud Manerium de A. B cum pertin' in com C. or totum illud 
Manerium de A. cum B. in com" C. by thele grants, in caſe of a 
common perſon, both the manors will paſs. | : 
0, Grant. If one grant all his lands in Dale, which he had of the gift of 
I. &; by this grant nothing will paſs but that which he had of the 
gift of J. S. But if one grant all his lands in Dale, called Hodges, 
which he had of the gift of J. S. by this grant all that which is 
called Hodges ſhall paſs, aibeit the grantor had it not of the gift 
E | | 
peckraies ff one grant all his lands in the occupation of J. S; by this grant 


Brig 


_ 3 doth pats not only ſuch lands as /. S. doth occupy by right, but 
ure, ( allo ſuch lauds as he doth occupy by wrong, and not only the lands 
n 4 00 - whereof he hath ſome eſtate, but alſo ſuch lands as whereof he 
by1® hath che paſturage only. 


Je. Br. If one grant all his lands in B. and elſewhere in the county of &. 
in the tenure of J. S. by this grant nothing doth paſs but that which 
is in the tenure of J. S. 


—_— 


(1) But if they reſerve twenty ſhillings upon a leaſe, they ſhall have only one twenty ſhillings. Finch'e 
63. accordiug to the maxim of law, that every mans grant ſhall be taken, by conſtruction of law, 
it torcioly againſt himſelf, Co. Lit. 183. 4. 

| If 


r 


Yr 


2 ExrosrTion of DEEDS. | Chap; 
=_ If one grant his manor of f. nec non omnes mariſces ſuos de S. ac Adjuigy 
. omni terra, tenementa, fc. in S. C alibi dis Maner' ſpedam ; Vie 
| by this grant the marſh doth. paſs, though it be no part of zhe au. 
manor. | 9 5 EN Co. 1. 
| If one grant all his demeſne lands of his manar of Dale, Cc. it 1 1 
| £5: ME ſeems by po" cuſtomaty land parcel of the manor, held by co- 
TT > py, dot Lf x . | N 
= - wry . It one be ſeiſed of tythes which did belong to an abby, part of Adhudge 
= . "which were gathered by the almoner, and part not, and he grant Aer 
1 emnes E amninndas dec imas granorum, c. infra dominium pre- B. R. 


4 
ö 
* 
& 
N 
® 


dit & precinA” ejuſdem, in dic; Comit', ac omnes alias dec imat, Ker's cal 
proficua & commoditates &c. infra deminium predi@ © did Mo: 
nefter' c. ſpeflan' & gue nuper per Eleemezinar' eju/dem Monaſte- 
rii collect fuer” ; by this grant ſhall paſs, all the tythes, as well thoſe 
P. 100. that were * collected by the almoner, as thoſe which were not, 
and thoſe words que per Elec moxinar, c. ſhall refer only to the 
laſt, and not to both ſentences. d 1 
If one grant all his lands in D. containing ten acres, whereas in Dier 8, 
truth his lands there do contain twenty acres ; by this grant the 
whole twenty acres will paſs. - | put 
If one grant the ſcite of an abby, & omnia terras prat paſtura, Dier 50. 
£9 ſubſcript” cum pertinen' di Monaſter pertinen' &c. wiz. ſuch 
a thing, and ſuch-a thing &c. by this grant, the grantee ſhall have 
all the lands belonging to the monaſtery, and vis. ſhall relate to 
Subhſcript only, and not to omnia. See more in grant infra numb. 
4. and in teſtament, at mumb. 8. and in fine, at numb. 3. 
The exception is always taken moſt in favour of the feoffee, Co. 10.1, 
And yet it is a rule, '4 H. 8. 


In the ex- 
ception, and leſſee, Ic. and againſt the feoffor, leſſor. 


> 88 r 1 ©; ITEM 
—— — p ̃ .. — 


2 * that what will paſs by words in a grant, will be excepted by the 11. 52, 
taken. ſame words in an exception. And it is another true rule, that 


1. In the when any thing is excepted, all things that are depending on it, 
the thing and neceſſary for the obtaining of it, are excepted alſo: as if a 
excepted. ſeſſor except the trees, he may bring his chapman to view them 
| if he deſire to ſell them, and he, or the vendee, may cut them, 
and take them away. Ard by ſuch an exception, the leſſor will 
_ the boughs, fruit, herons, and hawks, that breed in them, 


r 


L 
1 


Perk. Sed. 


and hath a mill upon the water, and he grant totam partem ſuam As gt 


4 piſcarie de D. quatenus terre ſue ſe extendunt, ſalve tamen 

flags molendini: this exception doth not take away the fiſhing 

| 4. A ee Ped of the grantee in the mill pond, but it ſhall have relation only to 

4 _— 4 { ”um to repair the mill. | | f 

If a man ſeiſed of a manor make a leaſe of it, excepting all the Hl.16 7+ 
| ſaleable underwoods, now growing, or which hereafter ſhall grow 3 

on the premiſſes, which have been pſually fold by the owners of . 

the manor, with free entrie, egreſſe, and regreſſe, for the felling. 

making, and carrying away of the fame, at times convenient; in 

Ta ls The foil is not excepted by reaſon of the ſubſequent words. 

If one be ſeiſed of a manor, and make a leaſe of it cum pertinen? Dier 5h 
una cum columbar” ac redit' tenentium, decimis garbarum, . 
Beriot perfiquit' Cur' & aliis omnibus proficuis, Advocac' Eccleſiæ 
& evrecc' except, in this, the exception doth begin at Adwvocac” 
Ecclefig, and doth except that alſo which follgweth, and no 
more. * 


c. 
If a man be ſeiſed of a fiſhing from ſuch a place to ſuch a place, 


. 557. 


See accord 
© eſt ate they 
7. Lit "BY | 


alk, 


o. 


0,106, 


88. 


hap. 5. 


8 thing, to the grantor, without ſaying [and to his heirs ;] by this time. 


dy. 557. 


8. 9. 
7 H. tual; and this is made by theſe words [his heirs]; for it is a ge- 


Exrosrrton f DEEDS, _ 
If one grant lands in fee, excepting the trees, or any other 2. Inthe 


exception, the thing excepted is fevered only for the life of the 
rantor, and then it ſhall paſs with the reſt of the things granted. 
Fur if the thing be excepted indefinitely, without faying [for the 
life of the grantor, c] nor how long, this ſhall be taken to 
be an exception during the eſtate. | | . 
* The Habendum, as all other parts of a deed, for the mot « p. 101. 
part, ſhall be taken molt ſtrongly againſt the "—_ and moſt 19 la the Hat 
advantage of the grantee ; yet fo as withal it thall be conſtrued as bexdur: or 


near the intent of the parties as may be, as in all the caſes fol- ee 


lowing doth appear. | COS owns 
If land be given, or granted, to one, habendum, or to have and that ſhall be 

to hold, to him and his heirs, ſo long as he pay 2o/. yearly to taken. 

J. S. and his heirs, or ſo long as ſuch a tree doth ſtand, or the Fee ſimple, 


like z this is a kind of fee ſimple, but it is limited and qualified, / 2 » g £6 


and determinable upon this contingent. And yet this may become 

a pure fee ſimple, for if land be | qv to one and his heirs, until 

J. S. pay 100l. and I. S. dye before he pay it, in this caſe the eſ- 
tate is become a pure fee ſimple. PZ. 4 _ 

ſuper If lands be-given or granted to a man, to have and to hold to 
him and his heirs, this is a fee ſimple, pute, abſolute, and perpe- 


bock. neral rule that theſe words [his heirs] only, make an. eſtate in tee 


q 3 ſimple in all feoffments and grants. But this ule hath many ex- 


6. 38. ceptions: for if feoffment of land be made to J. S. & bheredibus, 


v.25. without the word [ſuis] this is a fee fimple : and yet, if the 


I grant be to 1. 8 and J. D. Os heredibus, without this word ſuis] 


Co ſu- con 


tra, for this is only an eſtate for their lives. And if lands be 
Lit- 15. given to a Biſhop, Parſon, or the like, to have and to hold to 
him ard his ſucceſſors ; this is a fee ſimple. And if lands be gi- 
ven to a Mayor and cominunrality, or other corporation aggregate, 
gen: rally without the word ſucceſſors, or any other word, or i 
lands be given to ſuch a corporation for their lives, this is a fee 
ſunple But if land be given to a Farſon, or the like, to have 
and to hold to him, without fayizg how long ; or to have and 
to hold for life; by this he hath no more but an eſtate for life 
6 27. (1). And if lands be given to the King generally, without any 
urg. other words; this is a fee ſimple. b So if one grant Deo & eccle- 
FE. fe de D; it is ſaid: this is a fee ſimple in the Parſon of D. So 
All alſo of a grant Feclefies de D. per Thirne Juſt. So if a grant had 
H. 4. been to the Monks of ſuch a houſe, it had been a fee ſimple in 
32 H.6. the houſe. And in like manner it is in other cafes: as if ore 
. recite, that B. hath enfeoffed him of white acre, to have and to 
a © hold to him and his heirs, and then he faith further, that as fully 
. Flow, as B. hath given white acre to him and his heirs, he doth grant the 
H. ſome to C. by this C. the grantee hath the fee ſimple of this acre. 
And if one grant two acres to A. and B. to have and to hold the 
one to A. and his heirs, and the other to B. in forma predicta; 
by this B. hath a fee ſimple in this other acre ; for an eſtate in 
fee imple, fee tail, or for life, may be made by ſuch woids of 


2 ah 4. ht ll —_————— * * 


See accotdingly this diſtinction between a corporation aggregate, and a Corporat. on ſolo, in reÞect 
ate they teſpectively take, by a grant in which the word ſ..cceflors is omitted, clearly explained, 


9. Lit 94. b. 
H reference. 


. 4 4 reference. Alſo if a rent be granted between parceners for to 


without any words of heirs, yet this is a fee ſimple (1). So where 
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* Exrostrion of DEEDS. Chap. 


make an equality of partition, ard it be granted generally, and 
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the lesſt vary the tenure in Fraslalmeigne, but exprelsly ſaves it. 3 
(3) For the operation of words in a will, as to what eſtate paſſes by them, whether in fee, in ta," 
liſe, «« fully in the chapter on teftaments. 2 
(4) But according to 3 Cs. 154. b. the words heirs of the body, in the Babendum, qualify the wort 
in tue premiſes, and create an eſtate tail, without any fee expectant. See alſo Me. 26.—cont'! 
Fc. 4:6. and 2 Roll. Rep. 23. See more apply, as to what words make an eſtate in fee ſumple, l 
Abr. Eſtate (R.) (L) Com, Dig. Eſtates (A. 2.) Bac. Abr. Eſtate in fee fimple (B). | 


P. 102, lands are given in Frankalmoigne (2). And fo “ alſo it is in the Lit. ide 
caſes of a releaſe of right, a fine, and a recovery. bag 4. 
If one give or grant land to another, to have and to hold to 27 H. 8. 24 
him and his heirs ma les, or to him and his heirs females ; in both Lt. Sed 3. 7. 41. 
theſe caſes, there is a fee ſimple made; but otherwiſe it is when 
theſe words are in a will, for then it is but an eſtate in tail only * 
(30. | 
a If one grant land to one, to have and to hold to him and his 33 H. 6 , 
|; e heirs ; by this he hath a fee ſimple. And fo it ſhall be taken 
ifi be by fine. So if one grant land to 7. S. for life, the remain- Co. ſupe 
„der to the heirs, or to the right heirs of J. S. this is a fee ſimple ; Lit. 22. 
ſo if one make a feoffment in fee to the uſe of himſelf for life, 95: b. 
and aiter his death to the uſe of his heirs ; this is a fee ſimple. 
If one grant land to J. S. to have and to hold to him, and the 
heirs of J. S.; this is a fee ſimple, and all one with a grant to | 
J. S. and his heirs. 7 1 
If one grant land to another, to have and to hold to him for 20 H 4% . 
twenty years, and that after the twenty years, the grantee ſhall Co. ſuper * 
have it to him and his heirs by 10/. rent, and give livery of ſeiſin: Lit. 21u 
by this the grantee ſhall have the fee ſimple. Co. fuper 
If one grant land to the wife of J. S. to have and to hold to Co. 1.9. Lit. 21. Ce 
her for life, and after to I. S. in tail, and after to the right heirs 5 7. 41. 5 H. 
of J. S. by this J. S. hath a fee fimple* And if one grant land to 5, ,, . 
A. for life, the remainder to B. for life, the remainder to the right 
heirs of 4; by this A. hath a fee ſimple. r io 
If land be granted to a man and his wife, to have and to hold pro Eur 
to them, and the heirs iſſuing of them, in this is a, - 86. of. obs 
ande fee tail and not a fee $54wmþple. FAM Jeces fort lan A. 33+ 
If land be granted to one and his heirs, by the premiſes of a Co.. * 
deed, to have and to hold to him for life; by this he hath a fee fuper li * 
ſimple. So if by the premiſes of a deed, land be granted to one 21, % . _ 5 
and the heirs of his body, to have and to hold to him and his 3 1/64 
heirs ; by this he hath an eſtate tail, and a fee ſimple expectant. X _ 
And fo vice werſa** If by the premiſes of the deed, the grant be 1 «/ | 
to him and his heirs of his body: by this alſo he hath an eſtate « * co. ſuper 
tail, and a fee fimple expectant (4). Terms 2 26. 
If lands be given or granted to a man, to have and to hold to Law ut lou. 135. 
him, and to the [or his] heirs of his body, or the [or his] heirs 3 
males of his body, or the [or his] heirs females of his body ; by g iC. gp 
Bras | wt — f & in Ce (1) It is a0 
this the grantee hath an eſtate tail. So if lands be given to a ſaper u aberit me 
man, to have and to hold to him and the heirs males, or to him 26. and nature i 
3 | 3 marge 
nes re 
(1) Becauſe the grantor hath a fee ſimple, in conſideration whereof he granted the rent; ih un 3 oy ee 
liger i wt jure regantur, Co. Lit, 10. 2. Plow. 134. b. 3 (3) The 7 
(2) For the doctrine of Frankalmoigne, ſee Co. Lit. 93. b. The ſtatute of 12 Car. 2. c. 24. does murriage, 1 


pecial tail; b 
fate for life. 
de cauſe of t 
eth in tenure 
thly. The dot 
to the doctr 
(4) The we 
Poichaſe. 2 A, 
(s) Nor doe 
ale the word 
lt and intent 
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ExrosiTron of DEE D 4 1 
and the heirs females of his body begotten : in both theſe caſes it x 
is an eſtate tail (1). ; | | A 
Lit. idem. If lands be given to a man and his wife, to have and to hold 

Co. 1. 140. to them and the heirs males, or to them and the heirs females, of 

Co. ſuper their two bodies begotten : by this they both have an eftate tail. 

Lit. 20. Co. And if lands be given to them, and the heirs males, or heirs fe- 

7% males, of the body of the huſband begotten on the wife: by this * 

he hath an eſtate tail, and ® his wife an eſtate for life only. And ® P. 103. 

if lands be given to A. to have and to hold to him and his heirs : 
on the body of B. begotten ; by this A. hath an eſtate tail, and B. Cc E A 
hath nothing (2). So if lands be given to a man and his wife, to 1 4... - 
have and to hold unto them, and the heirs which he ſhall beget -K - 47 
on her body ; by this they have an 2 tail in them both. If ; 2 
lands be given to a man and his wife, and the heirs of the body 7 = 
of the band; by this the huſband hath an eſtate in 8 2. . 
tail, and the wife but an eſtate for life. If lands be given to him, 
| to have and to hold to him, and his heirs he ſhall beget on the 
„body of his wife; by this he hath an eſtate tail, and ſhe no eſtate 
dts dee at all. 


| Chap. 5: 


6. BW Lit.Set.:7. If one give his land to his daughter, or couſin, in frank-mar- 4 
ws | riage ; by this they have each of 5 an eſtate tail without any wa 4. 
word of ſheirs, or heirs of body,] c. (3). . 
5 wg If one give lands to B. and his heirs, to have and to hold to | 4 
” 4. J H. E. and his heirs, if B. have heirs of his body, and if he die 
ſuper 


. without heirs of his body, that it ſhall revert to the donor; by 
this B. hath an eſtate tail. So if one give lands to B. and his 
heirs, if he have iſſue of his body ; by this he hath an eſtate tail _ 

(). So if lands be given to B. to have and to hold to him and A a4 > 

Eftue his heirs, provided that if he die without heir of his body, the = E=. « 247 

4. 4 land ſhall revert. So if lands be given to A. & B. uxori ejus, & 

- <7 hered' eorum, & aliis bered' ipfius A. fi dif hered de di A. & 


li. "4, B. exeunt obierunt fine berede de ſe, Ec. by this they have an 
* 4, eſtate tail. And ſo in all ſuch like cafes, where after a limitation 
J. 3 of a fee ſimple, theſe, or ſuch like words are added, vis. that if 


he die without heirs of his body the land ſhall revert; for in all 
| theſe caſes the habendum is conſtrued to be a limitation, or decla- 
(. oper ration, what heirs are meant before (5). | 
Lit. 26. If lands be given to A. and B. (a young man and maid un- 


ny Plow, 135. married) to have and to hold to them, and the heirs of their two 

il, La. 13 ; 2 2 2ͤ FS 
Feen dy Nog 7 Liu, Conia be, , A. 

in Co. (1) It is a conſtant rule, that in the creation of an eſtate in tail, it muſt appear of what body the perſons 
per I 0 1aherit muſt iſſue, and it is the eſſence of the eſtate. 1 Pr Mut. 2. Co. Lit. 27. b. For the origin 
» and nature of eſtates tail, what things may be entailed, the different ſpecies of eſtates tail, the words ne- 


elary to create them, the incidents and inconveniencies attending them, and. che introduction and progreſs 
of fines and recoveries in order to bar them, ſee 2 l. Com. 110. E Lit. 9, 19 and Wright's Ten. 186. 
4 (2) And on the death of B. without iſſue, in the litetime of A. A. becomes tenant in tail after poſſibility 
pſe of iſſue extinct: for the nature of this eſtate and its priviledges, ſee Co. Lit. 27. b 
106 wi (3) The daughter or couſin takes only an eſtate in ſpecial tail. This giſt may be either before, or after, 
marriage. The words in frankmarriage, according to the rules of law, create an eſtate of inheritance in 
ail Pectal tail; but theſe four requiſites muſt be incident to the gift, or elſe thoſe words will create but an 
late for life. 1ſt. It muſt be given for conſideration of marriage. 2dly, The woman or man, that is 
ord de cauſe of the gift, muſt be of the blood of the donor. 3dly. If the gift be made of ſuch a thing as 
* ict in tenure, the donees muſt hold of the donor at the time of the eſtate in frank- marriage made, 
* thly. The donees ſhall hold freely of the donor, till the fourth degree be paſt. Co, Lit. 21. b. See fui ther 
ple, Sto the doctrine of frank marriage in Fleta. lib. 3. cap. 11. Com. Dig. Eſtates (B. 6). 
— () The word iſſue in a will, may be a word of limitation ; but in @ deed, it is a-wayt 2 word of 
Puichaſe. 2 Atk, 582, ; | 
(5) Nor does ſuch conſtruction, or explanation of the Habendum, rettact the gift in the premiſes, be» 
"Me the word Leirs has ſtill its operation, and by ſuch conſtruction becomes More conformable to the 
4 2d intention of the donor, See Bac, Abr. Eſtates in tail (B). 
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Exros1TION of D EEDS. Chap. Cap. 


— bodies; by this each of them hath an eſtate tail, and if they mar- | 7 
. ry their heirs may inherit it | | | | 
II lands be given to the ſon, to have and to hold to him, and Co. ne e. ſuper 
Schis heirs of the body of his father; by this the fon hath x fee- Lit. 7. % 0. 
ſimple. But if the words be, to have and to hold to him and the 1 5 


heirs of the body of the father engendred ; by this it is an eſtate , 1 * 


ce. ſuper 

tail in a deed, as it is in a will. And if the father be dead, the 1 Lit. 26. 

law is ſo alſo ; but it ſeems the ſon ſhall have by this only an eſtate | 

for life, except he be iſſue in tail to his father per formam doni. r . 

So if there be grandfather, father, and ſon, and the father dieth, . , L 

and lands be given to the ſon, to have and to hold to him, and 4. 
the heirs of the body of the grandfather ; this is an eſtate tail in > gs 2 

the ſon: but neither the father, nor the grandfather, have either g. ©” * 
of them any eſtate in theſe caſes. If fands a wad. S. and g=, 4 

ten; 


the heiks of 8 of Nis iN (being dead) by this K 1 


by 
* * 
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J. S. hath an eſtzte tail. e AE . 0, ſuper 
* If one grant lands to J. S to have and to hold to him, and Co. e at. 26, 
the heirs of his body iſſuing, the remainder to J. D. and his Lg. 388. 
heirs in forma predicta; by this I. S. and J. D. after him, have 277 
each of them an eſtate tail (1). : 4 o. ſuper 
If one grant lands to A. to have and to hold to him for life, Co: 2. 9. af. 20. 
the remainder to the firſt ſon of A. and the heirs males of the ho- ſuper Lit. 
dy of that firſt ſon; by this, the firſt ſon hath an eſtaie in il, 2 002 o. ſuper 
be * . 20, 
FE 


A ; by this J. hath an eſtate tail in him. A 
to a man and his wi 
the body of | 

it ſhall laſt 9, 1. 140. 


e lives H thoſe two hes. 
if one grant lands to another, to have and to hold to him and oo 8 o. ſuper 
to his heirs of the body of ſuch a woman lawfully begotten; by RY t, 0. 
this he hath an eſtate tail for begotten ſhall be intended by the 
donee on that woman. { 

If there be huſband and wife, and they have iſſue a ſon and e SER, 
daughter, and lands are given to the wife, to have and to hold 1 8 | 
to her, and the heirs of her late huſband on het body begotten ; 10 
by this the wife hath an eſtate for life, and the ſon an eſtate in ,/ 5 83, 286. 
rail, and if he die without iſſue, it ſhall go to his daughter, per 25-.© o. 8. 8, 
for mam doni. | | b 2, 24, b 
If lands be granted to the huſband of A. and wife of B. to Co: e e 
have and to hold to them, and the heirs of their two bodies; by =» 
this they have each of them an eftate in tail in them; for there 
is a poſſibility that one huſband and wife may die, and then the | er 307, d 
other huſband and wife may intermarry. | 0.7.23. b 

If there be father and ſon, and lands are given to the father, !2 #43 


(1) It is pref 
Ith Mandevil; 
| . : 1 xt above 

LA £4 15-1 lands be given to the mother for life, the remainder to her Lit. Sed. (2) Becauſe | 


fon and the heirs of the body ot his father on her begotten, (the 35* ere one nam 
father being dead) by this the ſon hath an eſtate tail. (3) _ furth 

If lards be granted to J. S. to have and to hold to him, and ** H. 4 Trae 
of 5 . - . . gra 
the heirs he ſhall happen to have of his wife; by this he hath 


A. eu fon ; by this the-forr hath an eftate tail, but the father, as it ſeems, 


icial, and of 

5 ant generally, 

3 i al 1s the gre: 

(1) If the remainder bad been to F. D in forma predicta, without the word heirs being ipſe:tth ale, the grant 
this limitation would veſt & good eftate tail ia J. D. Co. Lit. 20. b. i 10 
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Lit. 20. 
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Lit. 26. 
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it. 28, 
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er 
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ExposrTron of DEE DS! 1 
but an eſtate tail, and no fee ſimple, and his wife hath no eſtate 
at all. . | e 

If lands be granted to J. S. and the heirs that the ſaid J. S. ſhall 
lawfully beget of his firſt wife, and he hath no wife at the time 
of the grant; by this he hath an eſtate tail. 

If 4. have iſſue by B. his wife, C. a ſon, and D. a daughter, 
and A. die, and lands are granted to B. to have and to hold to ber 
and to the heirs of 4 her late huſband on her body begotten (1); 
in this caſe and. by this deed C. hath an eſtate tail, and the wo- | 
man hath only * an ettate for life, and it C. die without iſſue, * P. 10g. 

D. his ſiſter ſhall have the land per for mam doni. But it one grant 

lands to A. late wife of J. S. to have and to hold to the ſaid A. 

and the heirs of J. S. on the body of the ſaid A. begotten; in this „ 
caſe the fon and heir ſhall take no eſtate by the grant (2). And the * 
ſame conſtruction ſhall be upon the ſame words in his will. Will. 

If lands be granted to the huſband and wife, to have and to £ 
hold to them, and the heirs of the body of the ſurvivor of them ; 
by this the ſurvivor ſhall have an eſtate tail after the death of rhe 
other, 

If lands be granted to J. S. to have and to hold to him & bere. 
dibus de carne ſua, or heredibus de ſe, or heredibus quos fibi con- 
tigerit, in all theſe caſes J. S. hath an eſtate tail and no more. 

If lands be granted to huſband and wife, to have and to hold 
to them, and, the heirs of the body of the huſband, the remain- 
der to' the huſband and wife, and the heirs of their two bodies 


begotten, this remainder is void, and therefore by this the huſband 


hath an eſtate in. tail, and the wife a joint eltate for lite with her 
huſband, and no more. 

If lands be granted to J. S. and his heirs of the body of Jane a 
Noke begotten ; by this J. S. hath an eſtate tail, and no more. 

If lands be granted to I. S. & heredibus de corpore procreatis ; 
by this the heirs that ſhall be begotten afterwards ſhall take. And 
if lands be granted to I. S. & heredibus de corpore procrea nis; by 
this the heirs of his body before begotten ſhall take per formam 
doni as well as thoſe that ſhall be begotten arterwards. | 

If one grant to J. S. that if he and the heirs of his body be not 
yearly paid 401. that. he or they ſhall diſtrain in the lands of the | 
grantor ; by this the grantee hath an eſtate in tail in the rent: and 11s AA 
if he grant to J. S. that if he and his heirs be not paid, 6c. that O *, * 2 
he or they ſhall, Ic. he hath a fee ſimple in the rent (3). Ax. * 

If one give or grant land to another, to have and to hold to . 2 / 


him for life; or to him and his aſſigns, and ſay not how long, nor — 
for what time; and the grantor make livery of ſeiſin according to 2 1 = 
the deed ; by this the grantee hath an eſtate for his own life (4). 2 


But if no livery of ſeiſin be made, no eſtate at all, but an eſtate pr | 


22 


xt above 


(1) It is preſumed the words ptinted in ltalicks in this caſe, ſhould be omitted, to make it conſiſtent 
th Mandevile's caſe put by Ld. Coke, in 1 Inſt. 26. b. and to dillinguiſh it from the next caie in the 


(2) Becauſe he was named after the Habendum, Co. Lit. 26 b. See note 4. thereto, in the 13th edition, 
ere one named after the Habendum ſhall take. | 

(J) See further what words make an eltaie tail, Com. Dig, Eſtates (B. 3) Vin. Abr. Eſtate, (R.) Bac. 
7. Eſtate in tail (B) 7 3 

(4) If the grantor hath authority to make ſuch a grant; an eſlate for a man's own life being more be- 
cial, and of a higher nature, than for any other life, Co. Lit. 42. but if tenant in tail makes tuch a 
ant generally, with livery, the grantee ſhall have the land but during the life of the tenant in tail, tor 
kt 15 the greateſt eſtate he can lawfully make; but if the king grants lands; or rent, and limits no 
aie, the grantee dots not take any eſtate of irechold, Roll. Abr. Litate (O). 


at 


* 


N 


10a ExrOSTTTION of DEEDS. Chap. ;. 
6 at will, doth paſs by this deed. And if he that doth grant the 

.# land, be but a leſſee for years of the land, and he make no li- 

: very of ſeiſin upon the grant; by this his term of years, and that 
.. eſtate which be hath, is granted. But if he make livery of ſeiſin 

- 8 AA., upon the grant, then an eſtate for the life of the grantee will paſs, 

1 Forfeiture, 20d it is a forfeiture of the eſtate of leſſee for years, of which he 17 Af, 


Ws Co. ſuper 
Lit. 42. 

3 234. 235. 
6 A . in reverſion may take preſent advantage. And if one grant to an- PL 17. | 
iy r. ther, common in his land when he doth put in his own beaſts, 
g . 7 or eſtovers in his manor when he cometh there, and ſay no more, 
: by this it ſeems the. grantee hath an eſtate for life. | | 

* 2 196. If one grant land to J. S. to have and to hold to him, or his Co. 8. 1, 
Hrn heirs, in the disjunctive; this is but an eſtate for life, and no uper Lit. 
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4 7 "7-4 more. So if one grant lands to J. S. to have and to hold to him, 
ov 2 4 and his heir, in the ſingular number; by this /. S. hath only an 
3 . eſtate for life, and no fee ſimple. | 
— If one bargain and ſell land to another for money, and limit no Co. 1. 8. 
; 4-<time, and expreſs no eſtate ; by this the bargainee ſhall have only 130. 
- . ar eſtate for life, But otherwiſe it was before the ſtatute of uſes, Pow. 53 
e for then it had been a fee ſimple. 
an, If lands be granted to J. S. for life, and after to the next heir Co. 1. 66. 
FRY male of J. S. and the heirs males of the body of ſuch next heir 
a male; by this J. S. hath but an eſtate ſor life. But if it be to the 
u, cave next heirs males of J S. it is an intail. 
$f ls. bas If one grant land to I. S. to have and to hold to him in fee ſim- 20 H. b. 33 
„ ple, or in ſee tail, without ſaying [to him and his heirs, or to 
WS. (bp. S 4.9 im and his heirs males, or the like] this is but an eſtate for life, 
.. and no more. So if one grant land to J. S. to have and to hold 
E to him and his feed, or to him and his iſſues generally, without 
Xu more words; by this is made only an eſtate for life. But in the Co. ſuper 
E il the law is ochereile, in moſt- of thats 1 1 
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Co, ſuper 
Lit. 147. 
Co. 8. 856. 
by this they have an eſtate for life only. So if lands be —_— 5 
ucceſſors; 
Co. 5. 9. 11 


738 Eliz. 
B. R. in the 
eaſe of Ros 


tee ha eſtat the li 3 
rantee hath an eſtate for the liſe of the grantor, and no lon 2H of & Advick. 


ger. And if a leſſee for life grant all his eſtate; hereby his ge 
eſtate for life doth paſs; for this is as much as he can lawfully Co. ſuper 
grant. | Lit. 24. 


— ͤ —U—•ä—ů 


(1) For t. 


— 
fl 


DD — — — * 1 ** 


(1) See poſt ia the chapter on teſtaments.— Difference of conſtruction does not only ariſe on differen! 
inſtruments: for in the very ſame caſe, and in the very fame court, the ſame limitation has received 
two different conſtruRions, when applied to a, legal, and to a tiuſt eſtate, See Fearne on cont. re 
3d. edition 96. 1 . Me 2 OE) Jags — . wr 


111. 
it. 8, 


539 
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Chap. 5. Exrostrion F DEEDS. 


If a man have a ſon and a daughter; and die, and lands be 


ather; it ſeems by this ſhe hath only an eftate for life. 
Ws Co. ſuper If one grant land to another, to have and to hold to her while 
Lit. 42: ſhe ſhall live ſole, or during her widowhood, or fo long as ſhe 


houſe, or ſo long as ſhe pay 10/ yearly, or ſo long as the cover- 
ture between her and her huſband ſhall continue; or if one grant 
lands to a man, to have and to hold unto him until he ſhall be 
promoted to a benefice, or the like: in all theſe caſes, if livery of 
leifin be made according to the deed, or if the grant be of ſuch a 
thing whereof no livery is requiſite, the grantee hath an eſtate for 
his life, and no more, and that determinable alſo. 

Co. ſuper If one grant lands to JI. S. to have and to hold to him for life, 

W Lit. 153. 42. and doth not ſav tor whoſe life; this regularly ſhall be taken for 
5 the life of J. $, the leſſee, and not for the life of the leſſor. But 
29, 1%*% if the leſſor himſelf have but an eſtate for life in the lands granted, 
then the leaſe ſhall be conſtrued to be, and to endure during that 
life only, by which the leſſor did hold, to prevent a — 
And if he that doth make the leaſe, be tenant in tail of the land, 
this ſhall be taken to be a leaſe for the life of the leſſor. And if 
a tenant for life of land, make a leaſe for years of it, and then 
grant his reverfion by the name of a reverſion, to another, to have 
and to hold to him and his heirs ; by this he hath only an eſtate 
for the life of the grantor, and no more. So if tenant in tail of 
land, grant it to one for years, and after grant his,reverfion to an- 


other, to have and to hold to him, and his heirs; this - ſhall be „ 


# 
- 


conſtrued to be an eſtate for the life of the tenant in tail, and no — fa 


longer, and the atturnment of the tenants in theſe caſes will not, 
alter the caſes. And ſo it is in caſe of a releaſe alſo; as if tenant & 


in tail doth releaſe to B. (being leſſee for years of the land) all his 4 


Tight to the land, this ſhall be taken to enure but for the life of the 
tenant in tail and no longer: as if a man retain a ſervant, and ſay 
not how long; this ſhall be taken for a year (1), Confirutio legis 

non facit injuriam. 
Co, ſuper If one grant to J. S. that if he be not paid yearly for his life 
Lit. 143. 40. he ſhall diſtrain in the land of the grantor for it ; by this 
Co. 8. 85, J. S. hath an eſtate for life in the rent And if a man by his deed 
grant a rent of 1o/. iſſuing out of all his land, quarterly, at the 
uſual feaſts, this is an eſta'e for life of the grantee, 
Co. 5.9.11. If one grant lands to J. S. and J. D. to have and to hold to 
3. them during their lives, omitting theſe words [and the longeſt liver 
of them] by this notwithſtanding they ſhall hold it during the life 
of the longeſt liver of them. And if lands be granted to 4. to 
have and to hold to him during the lives of B. C. and D. without 
any more words ; by this A. hath an eſtate during all their lives, 
t38Eliz. and during the life of the longeſt liver of them. + And if lands 
B. R in the be granted to A. to have and to hold to him during his life, and 
3 during the lives of B and C. by this he hath a leaſe for his own 
life, and the lives of B. and C. and the longeſt liver of them. 
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ed to the daugh d the heirs females of the body of Ac. 
anted to the daughter and the heirs females of the body of the 2 


103 


234. 235. ſhall ® behave herſelf well, or fo long as the ſhall dwell in ſuch a“ P. 107. 
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(1) For that retainer is according to law. See 13th, edition, Co. Lit. 42. b. 
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Exrostrion ＋ DEE Ds. Chap.; 


But if a leaſe be made to J. S. of land, to have and to hold to 
him during the time * that 4. and B. ſhall be juſtices of peace, 
or during the time that A. and B. ſhall be cf the Inner Temple, or 
the like; in theſe caſes the failer of one doth determine the eſtate. 
. ® And if a leaſe be made to FH. only, to have and to hold to.him * Adjudgy 


and C. for their lives; by this B. hath an eſtate for his own life B R. 8th, 
| Occupant, only, and no more, and C. hath nothing at all (1): And here by — 2 
the way let it be obſerved, in theſe aud ſuch like caſes, where cg. © 
lands are granted to one man, to have and to hold to him [or to co. ſoa 
him and his aſſigns, or to him, his executors, adminiſtrators and Lit, 41.29, 
aſſigns,] during the life, or during the lives of others; and in moſt 388. 
caſes where a man is tenant pur wuter wie, i. e. for the life, or Flow. 88 
lives, of another, or others, if the tenant pur auter vie in poſſeſ- It "= 
. . . . . 104 
ſion die, his eſtate ſhall not go to his heirs, executors or admini- Co. 1c, gl 
ſtrators, unleſs they can firſt get into poſſeſſion after his death, 
but he that can firſt get into the poſſeſſion of the land after the 
death of the tenart pur auter wie, ſhall have it for his life, and Co, 1. 184 
after his death, then he that can firſt get into the poſſeſſion again, Plow. 198. 
Wc. And therefore if the land were let by the tenant pur auter 
die at the time of his death to any undertenant for years, or fer 
one year, or at will, and this undertenant be in poſſeſſion at the 
time of the death of the tenart pur auter vie, this undertenant 
ſhall have it for his life, if the life or lives by which it is held fo 
long live, for the rule in this caſe is occupanti conceditur. Et 
capiat qui capere poteſt. And this eſtate is called an occupancy, 
and he that hath it an occupant (2). To prevent which miſchief, 
the leſſee muſt take care when he takes his leaſe, to have it made 
to him and his heirs during the life or lives of him or them by 
whom it is held, for in this caſe after his death his heir and none 
other ſhall have it; or if this be negleQed, then he muſt take care 
to grant over his eſtate by act executed (for by his laſt will he may 
not deviſe it) to ſome friend and his heirs in truſt for him; or he 
may grant it over to another, and take a regrant of it to himſelf 
and his heirs ; or he may make a leaſe for years of the lands to 
ſome ſtiends in truſt, and by this means he may have the fruit of 
Por years. it during the term (3). 
When ſuch When no time is ſet down for the beginning of an eſtate, Co. ſuper 
a leaſe ſhall then it ſhall begin preſently; otherwiſe ir ſhall begin at the Lit. 46. | 
bezin, and t me expreſſed, if it may ſtand with law If a leaſe & years be Go Der 261. 


Deer 286. 


how long it 12 05 
malt conti- Mice, bearing date the 20th day of May, to have and to hold 30 


Rin for twenty-one years from the date, or from the day of the 
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(1) See further as to what words make an eſtate for liſe, in Vis. Abr. Eſtate (N. a.) Bac. Abr. lim peg 


for Lite (A). ; . | oe, 
(2) I, he who claims to be occupant does not take actual poſſeſſion, he ſhall net be occupaat, 1 K J. Co. B. 
47. Laugh 188. | TT 
(3) By the ſtatute 29 Car. 2. c. 3. Tenant pur autre vie, may deviſe his eſtate by will a teſtec i — — 
three witneſſes, and if he does not deviſe the eftate, it is chargeable in the hands of the heir i! i: hi 
come to him by reaſon of a [ſpecial occupancy, ns aſſets by deicent; in cafe there be no ſpecial occupu (1) In thi 
thereof, it ſhall go to the grantees executors or adminiſtiators, ai d ſhall be aſſets in their hands. de "I for tu 
2 Salk. 464. 2 Cern. 719 And by the ſtat. 14 Gro. 2. c. 20. the furpius of the eſtates pur. anter u . ar 
in caſe of inteſtacy, is made dſ{tributable as periona! eſtate, Theſe two ſtatutes have aboliſhed the tit Fecitien ; D 
of general or common occupancy ; but [pecial occupancy by the heir at law, where the original gran! 177. i Roi 
to a man and Eis heirs durirg the life of cefkurgue vie, ſtill continues. See further as to the general c uf x \eNc 
8 trine of occupancy, and ot what things it may be, 2 BY, Cem. 8, 258, and 400. The notes to the 18 "it „Nie 
1 Edition, Co. Lit. 41. b. Cem. Dig. Uſtates (F). 2 Ld. Ray m. 1000. d Med. 66. Bac. Abr. Eſtate u 3 ou in! 
. ite (B.) Vis. Abr. Occupant.— and Etftate (K. a. 3.) Eg. Ca. Abr. Eſtate (B.) 1 Aik. 614 3 Ak. 508, 4, : 
1 24.4. Pay | £6 « 3 a 2 42. 35 7 i 6 Sw: 77 ) V2, 
Enter. K, 233 385 3Ho | Co AM i , 20.4 . , 4. beſt F 
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Exrost rio of DEED S. 5 
date; in theſe caſes the leaſe ſhall begin on the 27th day of May 
(1). But if the words be, to have and to hold from henceforth, 


or from the making hereof, in theſe caſes the leaſe ſhall begin on 


the day in which it is delivered. And if it be to begin à die con- 
fedionis, then it ſhall begin the next day after the delivery. And 


if it be, to have and to hold for twenty-one years, without men- 
tioning when it ſhall begin, it ſhall begin from the “ delivery, if * P. 109. 


there be no former leaſe in being; and if there be, then it thall 
begin from the time of the ending of that leate. If the deed have a 


date which is void, or impoſſible, as the zoth of February, or 


40th of March, and the term be limited to begin from the date, 
then it ſhall begin from the delivery. So if a man by his deed re- 


cite a leaſe which is not, or which is void, or milrecite a leaſe that 


is in eſſe in point material, and then ſay, to have and to hold from 
the end of the former leaſe ; this leaſe ſhall begin in courſe of time 
at the time of the delivery of the deed. | 

If one make a leaſe of land to A. for twenty years, and then 
grant it to B. to have and to hold to him from the end of the firſt 
term, c. in this caſe this ſecond leaſe ſhall begin, as ſoon as the 


firſt leaſe, by what means ſoever, ſhall end. But if the words of « 


the ſecond leaſe be, to have and to hold to him from the end of 
the twenty years, in this caſe the ſecond leaſe ſhall not begin untill 


the twenty years be expired. And if one make a leaſe of white 


acre to A. for ten years, and of black acre to B. for twenty years, 
and then, reciting both the leaſes, doth make a leaſe to C. to begin 
after the former leaſes; this ſhall be taken reſpectively, and ſhall 
begin, for white acre after the end of the ten years, and for black 
acre after the end of twenty years, And if one make a leaſe to 
Two for ſixty years, provided that if the leſſees ſhall die within 
the term, that then preſently after the deceaſe of the laſt.of them 
longeſt living, the leſſor ſhall re-enter, and one of them die; and 
after the leſſor doth make a leaſe to another, Habendum c. cum 
5 frve per mortem ſurſum redd wel forisfaturam of the laſt ſur- 


' viving leſſee acciderit wacare for forty years; in this caſe, this ſe- 


cond leaſe ſhall begin after the death of the leſſee ſurviving re entry 
of the leſſor, or the efluxion of time of the firſt leaſe, which of 
them ſhall firlt happen, and the leſſee cannot at his election make 
it to begin at any other time. | 
It a man make a leaſe for thirty years, and four years after 
make another leaſe to another man, in theſe words MNoweritis 
Fc. me A. de B. prediftis 30. Annis finitis dediſſe & conceſſiſſe B. 
de C. fc. Habendum à die confetionis preſentium et termino 
Hr edlicbo finito, uſque ad finem 31. Annorum : by this the ſecond 


Craddock's term ſhall begin at the end of the thirty years. And if one 
ac. 7. make a leaſe to A for twenty years, and after make a leaſe to B. 
to have and to hold to him, tom the end of the firſt term, for 


(1) In the caſe of Pugh and Duke of Leedr, ſolemnly determined in B. R. Michaelmas term 1777. 
Leaſe for twenty one years, made to commence from the day of the date, held to be a good leaſe in poſ- 
leon, ar the lame as if it had been to hold from the date; the tollowing caſes were mentioned in that 
ceciuen;, Dyer 218. Door 4. & Co. Clayton's caſe. 5 Co. Barwick's caſe. Flewellin's 2 

177. Kell. Rep. 387. 3 Bu. 204. Co. Lit. 46. b. 166. 6. Aleyne 77, 6 Wil. & M. 
dn a pevends! eaie. 11 Hm. 2. Sir Robert. Hoare's caſe. 2 Ld. Raym, 1141.,—Thompſon & Yandike, 
I BR Michaelmas, 1736. cor. Ld. Hardwicke, and the | 
4%, and in the Exchequer. cer. Sir Thomas Parker, 
Time (A.) C:m. Di 


.. ho. 2 


caſe of the Attorney General v. Counteſs of 
See further on this point, Vin. Abr. Eſtate (Z. a.) 
| i g. Eſtates (G. 8.) u Filſ. Rep. pi. 2. p. 165. Bac, Abr. Leaſes (E.) rule 2. and 
ccf ty Cz. Lit. 46. b. ; 


\ 


b . twenty years, to be accompted from the date of the laſt deed; in 
= this caſe the ſecond leaſe ſhall begin at the end of the firſt leaſe, and 
theſe words ¶ to be accoinpted, &c.] ſhall be rejected. 


denture grant it to B. to have and to hold to him, from Mi 

mas next for ten years,” and after the firſt leſſee doth purchaſe the 
reverſion, by which his term is drowned ; in this caſe, the ſecond 
leaſe ſhall begin preſently when Michaelmas is come. 


companion ſo long live; by this the leaſe ſhall continue no longer 
than they both live together, and when either of them is dead the 


and to hold to him, his executors, &c. for the term of one hun- 
dred years, if A. B. and C. live ſo long, and leave out theſe words 
for either of them] in this caſe, if either of them die, the leaſe is 
determined. Butif the words be, to have and to hold for one hun- 
dred years if A. B. or C. [omitting or either of them] ſhall live ſo 


| 152 F band and wife, or any child between them ſhall fo long live; this 
1 . is a good leaſe, and ſhall continue for all their lives, aid for the 
8 „lie of the longeſt liver of them, albeit the firſt words be in the 

| copulative. 8 


. H. . fg S. 


another, and doth not ſay for what time; it ſeems in theſe caſes, 
the whole term is granted, albeit no livery of ſeiſin be made. And 
in the firſt caſe if livery of ſeiſin be made, then it ſeems there doth 
Paſs an eſtate for the life of the grantee, and therefore that this is a 
forfeiture of the eſtate of the leffee for years, whereof he in the re- 
verſian may take advantage preſently. And if a leſſee for years of 
land grant a rent out of the land generally, without any limitations, 
this ſhall be conſtrued to enure For a grant of the rent ſo long as 
the eſtate of the grantor doth continue. But if he grant a rent by 
expreſs words, for the life of the grantee : by this the grantee ſhall 
. have it for all the term if he live fo long. 


over, that he ſhall pay a rent in money, and no livery of ſeiſin is 
made ; by this it ſeems in certain is made a leaſe for ſeven years, 


1 Mt 
n . 
r 


"| bf 1 a leaſe for no longer time. And fo perhaps it will be, if livery 
| 1 ＋ 9% 2 4 * of ſeiſin be made. 
_ - 


4+ AF 


1 80 I. S. to have and to hold, Ic. until he ſhall receive 201. out 
. Trof the profits of it; in this caſe if livery of ſeiſin be made, 
g A the grantee hath an eſtate determinable upon the. levying of 
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106 © Exposrrion of DEED'S. up 9 
If one make a leaſe of land to 4, for ten years, and after by in- Dier 111 

ael- 
P. 110. If two jointenants be, and one of them grant the land to 7. S. Mich, i, 


to have and to hold to him for twenty years, if the leſſor and his Jac. B. K 


leaſe is determined. 2 And if one grant his land to I. S. to have 


long, contra. b If a leaſe be made of land to the huſband and dpycq, , 
wife, to have and to hold to them for twenty-one years, if the huſ- El.z. C. 


If one poſſeſſed of land for a term of years, grant the ſame to Dierzo;4, 
another, to have and to hold to him, his executors and adminiſtra- Plow. zu 
tors, or to him and his aſſigns, or to him, without any more 52% 525 
words; or if a man that is poſſeſſed of a term grant his lea e to & 
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If one grant lands to J. S. to have and to hold to him for life, Co. fuer 
reſerving the firſt ſeven years a roſe, and if he will hold the land Lit. 210 


untill the condition be performed; and then alſo it ſeems it is 


In A fa. 180. If one grant a rent of 51. per annum unto I. S. to have and to Co. fupe 
Wt: bold to him, Fc. until he ſhall receive 20l. in this caſe he ſhall — ing 
* 22 — have a leaſe for four years of his rent. But if lands be granted 


| 1 „ ehe money ; and if no livery be made, he hath no eſtaze at all but 
Za Ws e e. fo $> guns woo 1 gb Spe 


— 
— 


(1) See ante 


; * } 
ap. 5 ExPosrTION of DEE D 8. EEE, 107 
fuper If one make a leaſe for life, and ſay that if the leſſee within one 
218, ® year pay not 208. that he ſhall have but a term for two * © P. 11. 
by this if he doth not pay the money he hath only a leaſe for two 1 1 

years, albeit livery of ſeifin be made upon it. | fe Las 6 

If one make a leaſe to I S. to have and to hold to him, his exe- EA. for; 2 
cutors Ec. for ten years if J. D. ſhall live ſo long, and I. D. is - << 
dead at the time when the leaſe is made; in this caſe J. S. hath an 
abſolute leaſe for ten years. ; 
5. 273, If one grant lands to J. S. to have and to hold to him, his exe- 
. ſuper cutors, Ec. for three years, and fo from three years to three years 
.45- during the life of J. S. or from three years to three years during 
24 the life of the leſſee; by this it feems 7, S. hath a leaſe for fix 
years and no more. And if one grant lands to J. S. to hold for 
three years, and after the end of thoſe three years for three other | : 
years, and after the end of thoſe three years tor three other years, fee fa 2 Here 
during the life of the leſſor; by this it ſeeins J. S. hath a leaſe for * n 
nine years and no more. And yet if in theſe and ſuch like caſes, © 


5.3 


1 
9.63.60. 


where a leaſe is made from ſo many years to ſo many, for the life G. ; (44 H. 


? of an rſon, livery of ſeiſin be made upon this deed, ſecundum 1H. NS — 

{ﬆ | . ; this perhaps may be an — for life. F e 6 9 ry” 
u. 5 0. If lands be granted to have and to hold from Lady-day, pro ter, I 
6. 33. mino unius Anni & fic de um Anno in unum Annum quamdiu am- 
os. babus partibus placuerit ; by this the grantee hath a leafe for three 


years only in certain, and afterwards a leaſe at will, And if lands 


30 be granted to have and to hold from the Nativity of Chrift next, 

. g10 pro termine unius Anni, & in fine dic unius Anni ambe partes | 
| 5%, placerent quod eadem preſens dimi ſſio foret renovata tunc habend' . 52 
* premiſſa to the leſſee, Oc. ab & poſt dium feſtum Nativitatis | 


Domini uſque terminum trium Annorum extunc prox* ſequen' ; by 
this the grantee hath a leaſe in certain but for one year only, and 
it the parties agree again, a leaſe for three years. 
6. 35 If one make a leaſe to J. S. to have and to hold to him for 
H. 7. 38. years, and ſay not how many years: by this the leſſee hath a leaſe 
for two years and no more. | 
3.19. If one grant his land to J. S. to have and to hold to him until 
J. D. ſhall come to twenty-one years of age; in this caſe if J. D. 
dye before that time the leaſe is ended. | 
1.44 lf a man poſſeſſed of a term of years of land doth grant the land 
4. 45. to another and his heirs, this by conſtruction will amount to a good 
grant of his intereſt (1). | | 
r 263. If lands be granted to huſband and wife, and to I. S. to have 
and to hold to them, and to the heirs of the huſband and I & 
by this the wife hath only an eſtate for life, in a moiety with her 
huſband, and the huſband and J. S. have the fee ſimple in joynt- 
tenancy, to them and their heirs. RY 
8.87. 10. If lands be granted to two brothers, or two ſifters, or to a * bro- # P. 12 56 
ther and ſiſter, or to a father and ſon, or any others, to have Limitation /A-< 
and to hold to them, and the heirs of their bodies begotten: of eſtates to Ht g 
by this they have joynt eſtates for their lives, ſo that the ſur- divers per- 
vivor of them will have the whole for his life, and ſeveral in-“ , 9 
heritances, i. e. eſtates in general tail by moieties in conumon one ,. 


(1) See ante 89.- note 1, 
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Chap 
with another (1). And if land be granted to two men and their b 


Wives, and the heirs of their bodies begotten ; in this caſe they | 
ha ve joynt eſtates for life, and afterwards the one huſband and ; 
wife jhall have the one moiety, and the other huſband and wife the 
other moiety, in common (3). And if lands be granted to a man - 
and two women, to have and to hold to them, and the heirs of their , 
bodies ; by this they have each of them an eſtate tail in common þ 
with the other (3). | . 
If lands be granted to huſband and wiſe, to have and to hold to Lit. S. 
them, and their heirs of their bodies iſſuing, or in any ſuch like 27» 2%, y b 
manner; by this the wife hath an eſtate tail, as far forth as the fz _ h 
huſband.. But if it be granted to them, to have and to hold to Pier , 5 
them, and the heirs of the body of the huſband, or to the huſband Co. i; 10 1 
and wife, and the heirs of the huſband which he ſhall have by his 4 
wife, or in any ſuch like manner; by this the wife hath only an q 
ee  eftate for life, and the whole eſtate tail is in the huſband. * So vice * 
verſa if lands be granted to huſband and wife, and the heiis of the wife 5 
upon her body begotten by the huſband; by this he hath an eſtate ft 
for his life only, and his wife the whole eſtate tail. And if lands q 
be granted to the huſband, to have and to hold to him and the heirs 8. 184. A 
of his body, on the body of his wie begotten; or to have and to H. 6.7. h 
hold to him, and the heirs of his body begotten on the wife he ſuper 5 
| ſhall firſt marry ; or to have and to hold to him, and his wife he Ce th 
Uſe: ſhall firſt marry ; and the heirs of their bodies begotten ; in theſe Ge endl ml 
| Caſes the huſbands have the whole eftate, and the wives nothing at inThur- b. 
all. But otherwiſe it is it ſeems when the eſtate is limited by n's caſe, 
- way of uſe to a man and his wife, that he ſhall afterwards marry, In 
4 2 See this it ſeems the wife ſhall take alſo. | H.6.7. B 
25 If lands be granted to A. a married man, and to S. a married 1;H.;., ſuper F< 
wife, and to the heirs. of their bodies engendred ; by this they *— 7 
have each of them an eſtate tail preſently executed, and whiles fe 
the wite of the huſband, and the huſband of the wife live, they „ 
Mall hold it for their lives, and if they happen to dye, and theſe N pr 
to intermarry and have iſſues, their iſſues ſhall have it according * 
to the intail. | | | 4 
If lands be granted to A. and B. to have and to hold to A. for Die116; be 
When the life, the remainder to B. in fee: by this A. ſhall have the whole do 
Habendum for his life, and B. the fee ſimple afterwards (4). | hey 
ſhall de fad As touching this matter, theſe differences are to be taken; be- Co. 1. : i. 0 
1 . wh tween things that are granted, and between the eſtates: when the 8. 56. 3+ 19. ant 
void; and things that are granted are ſuch as lye in grant, and take effect by 3 o 2.56. thi 
when not, the delivery of the deed only, without any ceremony, or take * effect f. Lit. Jar 
but ſhall by the ſame ceremoay z and when not, but another ceremony is Co. ſup! : to 
T 106, 


control, di- required to the perfection of the grant and eſtate: and when there Lit, 1b; 
vide, Or Ex» , . p a 1 
is an expreſs eſtate made by the deed in the premiſes thereof; and Ve! 


pound the a : : t 
premiſes, When but an implied eſtate only: as for examples, if one grant land. to 
P. 113g. rent, common, or any ſuch like thing, to one and his heirs, by the oth 
| | — pre 
.. 
ii) And if a gift be made to two men and the heirs of their two bodies, the remainder to then 520. by 
ind their heirs; they are joint-tenants for life, tenants in common of the eſtate tail, and joint-teuznui * 
the lee. Co. Lit. 183. b. : 2 41 f 
(2) Of the inheritance; and no croſs remainder or other poſſibility ſhall be allowed by law, where PR or 
— 


is once ſettled and takes effect. Co. Lit. 25. 6. a ; 
(3) So if lands are given to two men and one woman, and the heirs of their three bodies bega 


they have ſeveral inheritances. Ce. Lit. 184. a. | 
(a) See further in Bac. Abr. Joint-tenants (DP). Com, Dig. Eſtates (K. 1.) Yin, Abr. Joint- en 
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hep. 5. Ex ros! T IO of DEEDS. | 109 
remiſes of the deed, to have and to hold to him for life, or to 
have and to hold to him and to his aſſigns, without more words; in 
this caſe the Habendum is repugnant and void, and by this the 
grantee ſhall have an eſtate in fee fimple, if livery of ſeiſin and at- 
turnment as the caſe doth require be duly made, for otherwiſe no- 
eſtate ar all, but at will, will paſs. Sv if a wan grant a rent, or 
any ſuch like thing that lieth in grant, to one and his heirs, to have . 4 
and to hold to him for years; this is a void Habendum, and the HE. „ Hhe 7. 
grantee ſhall have the fee ſimple. But if a man grant land to ano- . 
ther and his heirs, to have and to hold to him for a certain num- 
ber of years; in this caſe, whether he make livery of ſeiſin or not, 
it is a good Habendum ; and by this the grantee thall have an eſ- 
tate for ſo many years, and ro more.” So if one grant land, rent, 2 A. A. canal 
common, or any ſuch like thing, to one in the premiſes of the fate L teur 


Ps 


an implied eſtate for lite) to have and to hold to him for a certain . 2 


number of years; or at will; this Habendum is good, and ſhall 4 4 7 27 


8. 1:4. And if one grant land by the premiſes of a deed to one and his-4; 4 7 2 
pg Habendum ſhall ſtand, and this ſhall be taken an eſtate tail, and a we cee 1 
126, fee ſimple expectant. So vice werſa, if land be granted to one #7 + Hs be 
per curi- and his heirs, to have and to hold to him, and his heirs of 1 . = 
inThur- body; this ſhall be conſtrued an eſtate tail, and a fee ſimple ex- , 7-4 f. 


3 ant, and ſo both ſhall ſtand together (1). Ae A novo Kory — 
R If lands be given to B. and his heirs, to have and to hold to „ 


H 6. 7. E and his heirs, and if he dye without heirs of his body, that it 2 7 44 L be 
aper ſhall reveit to the donor, it ſeems this is a fee tail only, and no . 
1 fee ſimple expectant. /oluntas donatoris in charta doni ſui mani- 
fefte expreſſa ob, ervanda e/l. e | 
10.1079. If a leaſe for years be made of land, and then the leſſor by the 
premiſes of the deed, granteth the land to another, to have and 
to hold the reverſion of the land to him, Efc. for life; this Haben- 
dum ſhall ſtand, So if by the premiſes of the deed, the reverſion 
be granted, to have and to hold the land itſelf, this is good and 
both ſhall ſtand together; but nothing is granted in either caſe 
but the reverſion. | 4 
r 304. If the next advowſon of a church be granted to three, to have 
19. and to hold to them, and either of thei, jointly, and ſeverally ; 
> 2.55. this is joint and the Habendum is void. + And yet if one grant 
Lit. land to two by “ the premiſes of the deed, To have and to hold & P. 14. 
to one of them for life, the remainder to the other for life; this is 
not repugnant, but ſhall ſtand together, and make the eſtates ſe- 
veral, and in remainder one after another. So if a leaſe be made 
to two, to have and to hold the one moiety to the one, and the 
other moiety to the other; by this they have ſcveral eſtates. Ex- 


126 


106. 


„.f a man have a leaſe for years of land, and he reciting this, L Loc x A 
den 0, by the premiſes of the deed doth grant all his eſtate in the land, 9 ( 
£02011 hed bs ) MBs fo {ona £ 

to have and to hold the land or the. term after his death, or A., c- e (-- 4. -* 
where A oy for part of the time only; in this caſe the | Habendum is void, | | 


*” as . lace - 
- 7 . * Ly * — a — 


dee before in page 98, note 4. | ; 


ud 


1 


** 
* 


deed, without limitation of eftate, (which in judgment of law (ig <4 4 «+ Ae 
ſtand with the premiſes, and qualify it ; and by this the grantee 5 LY 7 3 7 * 
ſhall have but a leaſe for years, or at will, as the Habendum is. 2 ＋ 4 , 


H. 6 7. heirs of his body, to have and to hold to him and his heirs; this 7h , 472 / «= 


preſſum facit ſemper ceſſare tacitum. 1 LIE tt 2886 
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hap. 5. 
— ˖ = whole eſtate doth paſs immediately by the premi- ; 
(1). | 5 

If a tenant for life ſurrender a moiety of his land, and the leſſor Dier 1x6 
Lies PL grant it all to a ſtranger, to have and to hold the one moiety for | 
47 1 FW; life, and the other moiety for forty years after the death of the te- ol 
oe be nant for life; this Habendum ſhall ſtand and enure according to So held . 
af gas e< 4. 4-Rhe grant. \ « wn 1 
# 14550: >: It a man ſeiſed of land in fee make a leaſe for life of it to one, Cui FF 
and after grant the reverſion of it to another, to have and to hold 7 J«& 1 
the reverſion and the tenements aforeſaid cum poſt mortem, foris- : 
fa, Cc. vacare acciderit ; in this caſe the Habendum and pre- | 

miſes may ſtand together (2). It is uſual inthe Habendum of a deed . 8. 19. 
to ſet down to what uſe the party, to whom the deed is made, ſhall | 
have the thing granted. Bur touching this, and the matters that : 
do concern ules, ſee uſe infra at large. And ſee alſo more for the 4 
expoſition of deeds in Teflaments numb. 8. Grant numb. 4. Leaſes N a. 
Note, cap. 14. numb. 4. And here note, that parol agreements and con- b 10. 407. 

veyances have the ſame conſtruction for the moſt part made upon 

them, as are made before upon deeds, And therefore if a man by 
word of mouth, without any writing, grant all his land in Dale to bo: 
J. S. to have and to hold to him for life, but doth not ſay for whoſe : 
life; this ſhall have the ſame conſtruction as ſuch a grant made in 3 5 

writing hath (3). | N i W 
In the reſer⸗ his is always taken moſt in advantage of the feoffee, grantee, Co ;. Mc: Li. c 
vation of leſſee, Ic. and againſt the feoffor, grantor, leſſor, c. and yet ſo . 0 
rent: and as the rent be paid ae, * time (4) And therefore if the reſer- o fon wa 
— * vation be only to the feotfor, grantor, &c. and the deed do not fay Lu. H 
SO alſo [to his heirs, executors, c.] this reſervation ſhall continue 214 . ; 

' only for the life time of the grantor and ſhall determine with his ch. 
death. And ſo alſo it is where the reſervation is to the feoffor, or vit. contra, 
his heirs, in the disjuuCtive; for in this caſe the rent ſhall 4 * p 
continue only during the life of the grantor (5). And yet if one 5 : 
make a leaſe for years rendring rent yearly during the faid term, 7 
to the leſſor or his heirs, or executors ; this is a good reſervation Fn 
during all the term, by reafon of theſe words [during the term] . 
P. 115. (6). So if the feoffor or leſſor be “ ſeiſed in fee, and make a 
feoffment in fee, or leaſe for life or years, rendring rent to the Plov. . a 
feoffor or leſſor, or his executors or aſſigas; in this caſe the rent 21 H.,. ſuper 
ſnall continue only for the life of the 1-flor. But if the reſervation Aon WS: ::4. li 
be to the feoffor, or leſſor, his heirs and aſſigns, in the copulative, 1 0 
or in the disjunctive to him, or his heirs, or to him and his ſvc- i 
ceſſors (if it be the leaſe of a corporation) during the term; then 5 
all the aſſignees in the reverſion ſhall enjoy it. And if the reſer- *. 
vation be thus, yielding and paying ſo much rent (without any = 
— - lit 
— W. 171. 

(1) See accordingly, 1 Salk, 346. Shinn. 628. 1 ; d 
(2) See further, in what caſes the Habendum ſhall be repugnant to the premiſes, Vis. Abr. 19. 106. 0 
(K. a.) and the caſe of Throckmorton v. Tracy, Plow. 145. 80 
(3) See accordingly 1 Vd 254. 5 but ſee flat. 29. Car. 2. c. 3. and 2 Bl. Com. 297 · h. 


(4) By what words a reſervation may be made. See Cem. Dig. Remainder (B. 2.) Vis. Abr. l 
vation (L.) 8 | 

(s) And is void as to the heir, 1 Yent. 163. for the reſervation being in the disjunctive, to the & 
er his heirs, both cannot take it, and the word heirs cannot be a word of limitation, for if the bein 
take at all, they muſt take aciginally, and if che rent-veits-in the feoffor, it cannot afterwards go 
heirs, for that would be contrary to the reſervation. a 

(6) If the rent is made payable yearly, without ſaying during the term, the payment muſt be 
during the term, Mer 459. 


:) In reſpe. 
4.2, but if tl 
ner ure to 


7 


3 Exros trio F D E E D S. Ir 
more words,) this ſhall be taken for all the time of the eſtate, and 
ſhall go to him in reverſion — And if the reſervation ' 
be, rendring ſo much rent during the faid term, and doth not fay 
to whom; in this caſe it ſhall be conſtrued to be to him that hath ' 1 
the reverſion, and accordingly it ſhall be paid and ſhall continue 
© held in during the term (1). * But if A. be ſeiſed of land in fee, and 
-cale of make a leaſe for years of it, rendering rent to A. [without ſaying 
.d. . 0 his heirs, c.] during the ſaid term; this rent ſhall continue 
Car. B. K. only during the life of A. and no longer. And yer if A. be poſſeſſed 
; of a term only, and make an under leaſe or aſſignment with ſuch a 
reſervation, Quere. — 2 e 
H. 8.19. If the reſervation be thus, yielding and paying 20s. during the 
1 ſaid term, omitting the word [yearly] this ſhall be taken, to be 
not once oniy, but yearly during the term, and accordingly it muſt ' 
Paſ.21 Jac. be paid. d And if a leaſe be made for years, rendring in every 
udſon & middle of the year, quol/ibet medio Anni 20l. this ſhall be paid 
eut B. R. during the term. | e 
10. 107 ff one by deed indented grant lands to A. to have and to hold 
| to him for life, the remainder to B. and the heirs of his body, and n 
for default of ſuch iſſue, to remain to D. in tail, or for life, yield- ; 
ing therefore yearly, Oc. in this caſe the reſervation ſhall extend to 
all the eſtates. | | 
jiert130. If a leaſe be wade the 1roth. day of Auguft, rendring rent at our 
0 5. (ile Lady day and Michaelmas ; in this caſe albeit our Lady day be 
of Lit» firſt named, yet the firſt payment ſhall be at Michaelmas next af- 
. ter the making of the deed. 
er. Wil- f the reſe vation be at Michaelmas, or within twenty days af- 
ms & ter: in this caſe the 2oth. day ſhall be taken excluſive. Bur if the 
ewertoa rent be to be paid at Michaelmas or by the ſpace of twenty days 
4 _ after, in this caſe the 2oth. day ſhall be taken incluſive. | 
lic B. R. If a leaſe be made in December, from the Nativity of Chriſt next 
b. 10. 106. for one year with this addition, Er fi in fine dicbi Anni ambe par- 
tes agrearent quod eadem dimiſſio foret renowata tunc habend' 
tenend' premiſſa dio I. S. (the leſſee) ab & poſt ditum feſtun 
tunc proxim. ſeguend uſque finem trium Annerum, Reddends inde © 
Annuatim durante difo termino did. VS c. in this caſe, the 
reſervation ſhall relate to both the terms ; and the rent ſhall be paid 
the firſt year, although they do not agree to renew the leaſe. 


6.11 
06.4, 


ſupe 
47-4 


4 4 dose * If two jointenants by deed pol], or by word make a leaſe for“ Pp. 116, 
4 A” + life, reſerving a rent to one of them; this ſhall go to them both 9g „, u, 


(2). So if one of them be tenant for life, and the other in fee, . 
and they join in a leaſe for life; or gift in tail reſerving a tent; the £4444 7 
rent ſhall enure to them both. But if tenant for life, and he in re- 2 6 1 
verſion, join in a leaſe for life, or gift in tail by deed reſerving a 2 PR 
rent, the rent ſhall enure to the tenant for life only, during his Da: uu. A. A 
life, and after to him in reverſion. 5 a 

If two tenants in common make a leaſe of their land ren- 
8 3 dring 20s. rent; this ſhall be but one 20s. and not two 20s. 
; So it the leaſe be rendring a hawke or a horſe: by this they ſhall _ 
have but one hawke, or one horſe, and not two hawkes or 


£44 


1 


W. 171. 
F 


wy (1) See accordingly, Co. Lit. 47. a. and farther, Vin, Abr. Reſervation (N).—by what words the rent 5 
pot ler vod may be continued to thoſe who become iatitled ater the death of the leſſor, ſee Gilb. on Rents : 
3 be lo reſpec to the joint reverſion; ſo à ſurrender th one of them ſhall enure to them both. Co. Lie. 1 

4. 2, but if the leaſe be by deed indemed of them both, and the reſervation to one of them only, it 4 


If erure to him only, to whom it is made, Lit & 346 ſee further for the reaton, and authorities on 
dat, Ciſb. on Rents 63. Bac. Abr, Rent (G.] Vin. Abr. tit. Re ſervation (E.) . 


t] 


1 
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two horſes, as it ſhall be in caſes where they do joyn in the gtant / excredin 
of ſuch things out of their land (1). 25 8 


| 5 rects that 
If one make a pitt in tail of two acres of-land, the one at the Co. 10,1; iss withi 
common law, an a 


8 v, and the other in burrow Engliſh, rendring an oxe to af ae? 
him and his heirs, and the donee having two ſons «he, and the be at 
eldeſt ſon doth inherit the one acre, and the youngeſt ſon doth in- Yerk, in 
herit the other; in this caſe the donor and his heirs ſhall have but be ftatu 


one OX, & . ' wn and C21 


ap. 


d execute 


If one make a leaſe of land for years if the leſſee live fo long, Co. 10% in the be 
and aſter the. leſſor by his deed indented doth grant the land to “““. Which are nc 
another, to have and to hold the reverſion to the grantee for his d to land: 
life cum poſt mortem c. aut aliter acciderit vacare reddend” inde x the regiſt 
Annuatim to the grantor and his heirs cum reverſio predifta accide- | harps 
rit, 9s. 44. per annum ; in this caſe this reſervation of rent ſhall b exceeding 
not begin before the reverſion happen in poſſeſſion. 1 che chambe 

If rent be reſerved to be paid at two terms, and it is not ſaid by 13 H. 4 The ſtatut: 
equall portions ; yet it ſhall be fo taken, and it muſt be fo paid ee . 
2)- : 75 | 85 3 For i 8 

Ia other If one be poſſeſſed of a term of years of land, and grant it by 8 0 0 n 
reſpects. deed to J. S. for his life, and after his death to J. D. in this cafe hos „0 
the whole term is granted to JI. S. and his executors, adminiſtra- Fitz. Dons Wi 0 3 
Deviſe. tors, and aſſigns ſhall have it and not J. D. But if a term were fo * ee 
Remainder. deviſed by will, contra. And if one give or grant to another his od omiffor 
horſe, or his books for his life, and that after his death they ſhall By theſe ſtat 
remain to another, the remainder is void, and the firſt ſhall have es LO 
it for ever, for the gift or grant of ſuch a thing tor an hour is the et 
gift of it for ever (3). h ay of the fir 
See more in u/e numb. 7. (4). | | uld regiſter 


And it is now time that we come to the other parts of a deed rie ſtuatio 
| or the opera 


and firſt to a condition. H, 
. oneycor 
1d, 2 Alk. 2 


(1) See accordingly. Bre. Abr. tit. Reſervation pl. 44. 

(2) It is very truly obſerved, in the preface to Ld. Ch. Baron Gilber:'s Treatiſe on Rents, that ther 
is no part of the law more extenſively uſeſul, and intereſting, than that of rents, and yet perhaps 
part in which thoſe niceties and diſtinctions, that are eſſential both to rights, and the means of recorcr- 
ing them, are leſs underſtood. Thoſe who ſeek to obtain a clear knowledge of the doctrine of reit. 
and the practice reſpecting them, will find very conſiderable affiftance in that excellent book, and in aus 
ther ſmall treatiſe of the ſame author on diſtreſſes and replevin. See allo the ſtatutes of 32 H. 8. c. 1 
2 W. & M. c. 5. 4 Ann.c. 16. F 10.8 Ann.c. 14. 4 Geo. 2. c. 28, 11 Geo. 2. c. 19. 20 GC. 2.0 
52. F 42. and further in Co. Lit. 47, and the notes thereto. | 

(3) But in a will, ſuch a devite of a perſonality, with a remainder over, is good; whether it be h 
way of uſe, or not, ſee the caſe of Hyde v. Parrat, 1 Pr. W ms. 1. | 

(4) It may not be improper to ſubjoia ſome account of the ſeveral acts of parliament for regi/erin; 
deeds and wills. 

The firſt ſtatute in order of time is that of 2 & 3 Ann, c. 4. For the publick regiſtering of il 
« deeds, conveyances, and wills, that ſhall be made of any honors, manor-, lands, or hereditaments 
« within the Wefl-riding of the coun;y of York after the 29th of September 1504," It enaQts that a me. 
morial of all deeds, and conveyances which ſhall be made after the zgth. of September 1504, and «tl 

wills and deviſes in writing, where the deviſor or teſtator ſhall die after the ſaid 2th of September, where 
| by any honors, manors, Cc. in the ſaid Weſt-Riding may be any way affected in law or equity, may, 4 
the eleftion of the e concerned, be regiſtered in manner directed by that act, and that every deed a 
conveyance, that ſhall, after any memorial is ſo regiſtered, be made of the honor, manor, Cc. comprit! 


in any ſuch memorial, ſhall be adjudged fraudulent and void againſt any ſubſequent purchaſer or mom 
gagee for valuable conſideration, unleſs ſuch memorial thereof ſhall be regiſtered as by the act is diredh 


ore the regiſtering of the memorial of the deed or conveyance, under which ſubſequent purchaſes 
mortgages ſhall claim; and that every deviſe by will of the honors, &c. contained in anv memorial (0 


. Eiſtered, that ſhall be made and publiſhed aſter the regiſtering of ſuch memorial, ſhall be adjudged fi 
dulent and void againſt any fubſequent purchaſer or mortgagee ſor valuable confideration, unleſs 2 0 
morial of ſuch will be regiſtered in ſuch manner as by the act is directed. The act then eſtabliſhes # 
office for the regiſter ;z—direQs the mode and time of his election by the freeholders, and of a ſucceſe 
on his death, forfeiture, or ſu;render of the office; - the mcde and form of the memorial, the ceremes. 
als to be obſerved thereon, and the fees to be pzid for it; and inflicts penalties on the regiſter in de? 
ne lect. The aQ does not extend to any cofy bold eflates, gere 073 1 4c. at 1 rent, ner i6 as) 4% 
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t exceeding tawenty-one years where the actual poſſeſſion and occupation goeth along with the leaſe. It 
refs that memorials of wills regiſtered within fix months after the death of every reſpective teſtator, 
ae within the kingdom of England, dominion of Walet, or town of Berwick upon Tweed, or within 


22 years aſter the death of every reſpective teſtator dying in parts beyond the ſeas, ſhall be as vali 


Nerk, in the regiſter- office there, and for making the ſaid regiſter more effectual. 
The ſtatute of 6 Ann. c. 36+ eſtabliſhes a regiſter for the Eaſ Riding of the county of York, and for the 
„ and county of King flon up:?m Hull, for all deeds, and wills, of lands therein, which ſhall be made 
d executed after the 29th of September 1708, on the ſame plan, and under nearly the ſame regulatioas, 
in the before mentioned act, and this act directs that all the clauſes and proviſions contained in it, 
ich are not provided for or contained in the ſaid acts of 2 & 3 Ann. c. 4. and 5 Ann. c. 18, ſhall ex- 
d to lands in the Weſt Riding, as effectually as if they had been inſerted in the ſaid acts for eſtabliſh- 
> the regiſter in the 5 
The ſtatute 5 Ann. c. 20. eſtabliſhes in like manner a regiſter for the county of Middleſex after the 
Wth of September 1709, with an exception not only of copybold eſtate, leaſes at a rack rent, and leafes 
t exceeding twenty-one years, as in the ſeveral acts before mentioned, but with an additional exception 
me chambers in Serjeant's Inn, the Inns of Court, or Inns of Chancery, 
The ſtatute of 8 Geo. 2. c. 6. eſtabliſhes in like manner a regiſter for the North Riding of the county 
Verl after the 2gth day of September 1736. ; | ; 
Theſe acts, except 5s Ann. c. 18. appear at length in 1 vol. Food"s Conv, p. 452 to 480. 
For ſome general obſervations on the act of 7 Ann. c. 20. clear directions as to the mode of regiſtering 
ds and wills, and various precedents of memorials, ſee Rigg's Iuſtructient for the regiſtering of Deeds, 
c, and Horſeman's Prec. in Conv. 2 vol. 821. ' | 
u.. Juſtice Blackſtone in 2 vol. of his Commentary, p. 343, treating of theſe acts, ſays, © but however 
plauſible theſe proviſions may appear in theory, it hath been doubted b very comnetent judges, whe- 
ther more diſputes have not ariſen in thoſe counties (where regiſters are eſtabliſhed) by the inattention 
and omiſſions of parties, than prevented by the uſe of regiſters.” 
By theſe ſtatutes there is not any time limited for regiſtering deeds; it is therefore obvious from an in- 
ion of the acte, how neceſſary it is, that deeds ſbould be regiſtered immediately on their being execu- 
to inforce this the more ſtrongly, it may not be uſeleſs to conſider, If a ſubſequent conveyance or 
rtgage ſhould be executed for a valuable conſideration, and from an almoſt momentary inattention or 
ay of the firſt vendee, or mortgagee, in not immediately regiſtering, the ſecond vendee or mortgagee 
uld regiſter firſt ; whether, in ſuch caſe, the firſt vendee, or mortgagee, doth not thereby become in 
orſe ſituation, than he would have been by law, in ca e the regiſtring act had not been made. a 
of the operation and conſtruction of the regiſtering acts, ſee the caſes. of Cheval v. Nichols 1 Str. 
Honeycomb v. Waldron, 2 Str, 1064. Forbes v. Deniſten. 2 Brown's Parl. Ca. 428. Hine v. 
1%, 2 Atk, 255. Le Neve v. Le Neve, 3 Ath, 646. and S. C. 1 Veſ. 64. 
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zinſt ſubſequent purchaſers, as if the ſame had been regiſtered immediately after the teſtator's death. 2. 
The ſtatute of 5 Ann. c 18. is for inrolment of bargains and ſales within the Fe/t Riding of the county 22 
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of a Condition. 


1 Condition. Condition is a kind of law, or bridle, annexed to ones act, Terma x 

id. ſtaying or ſuſpending the ſame, and making it uncertain whe- the lu, 
ther it ſhall take effect or no; or, as others define it, it is modus, Co. fupe 
a quality annexed by him that hath eſtate, intereſt, or right, to tale 
land, Cc. whereby an eſtate, Ic. may either be created, defeated, 

Limitation. or enlarged upon an incertain event. And this doth differ from a 

limitation, which is the bounds or compaſs of an eſtate, or the 

time how long an eſtate ſhall continue (1). And this ſometimes is 25 H. f 4 

contained in a teſtament or will, and ſometimes in a deed. And Co. 2. % 

when it is in a deed it hath no proper place aſſigned it, but it may 

be in any part of the deed ; howbeit for the moſt part it is placed 

next after the Habendum, or next after the reſervation of the rent, 

It is alſo ſometimes annexed to and depending upon eſtates ; 

and ſometimes annexed to and depending upon recognizances, 

ſtatutes, obligations, contracts, and other things: conditions are 

alſo contained in aQs of parliament and records. But of theſe we 

ſpeak not here in the enſuing matters, which are eſpecially to be 

applied to ſuch conditions as are uſually contained in deeds and an- Lit, ſe. 

nexed to the realty, i. e. to eſtates in fee-ſimple, fee-tail, for life, 327. 

or years. | 

2. Lie- And of theſe conditions there are divers kinds. For ſome are Co. ſuper 

plex, in deed or expreſs, i. e. when the condition is expreſſed by the Lit. 10. 

party in legal terms, and by expreſs words in writing, or without Ci 

writing, knit to the eſtate; as if I enfeoff a man of land, rendring ce. 

rent at a day, on condition, that if it be not paid, it ſhall be law- Co. l. 

full for me to re-enter... And ſome are in law or implied, 7. e. 

when the condition is facitè created by the law, without any words 

uſed by the party. The firſt ſort of conditions alſo are ſome of | 

them precedent, or executed, ;. e. when the condition muſt be ful- | 

filled are the eſtate can take effect; as where an agreement is be- 

tween me and J. S. that if he pay me 10l. at Michaelmas, he ſhall Co. 4. 121. f 

have ſuch a ground of mine for ten years; or where I make a leaſe { 

/ 
0 


Co ſuper 
Lit 201. 


Co. 8. 44. 3. 
68. Lit. 325. 
278 


| nds 
F. N. B. 20g. 


of land to J. S. for ten years, provided that if he pay me 1010. at 
Michaelmas, he ſhall have the land to him and his heirs; and in 
the performance of the condition the eſtate is ac- 
I quired (2). And ſome of them are ſubſequent, and executory, 
i. e. when the eſtate is executed, but the continuance thereof de- 
P. 118 pendeth upon the breach or * performance of the condition; as 
where a leaſe is made for years, on condition that the leſſee ſhall 


H. 7. 24. 
Perk. Sect, a 
107, 708, 
Kc. 


Ci 


4 4 ** 


3 . uy 4 has x cons - * * 
pay 100. to the leſſor at Michaelmas, or elſe his leaſe ſhall be void; | (1) For the 
„and in this caſe by the performance of the condition the eſtate is wy 83. 
45 b e - 1. Ab? Cond 
— 5 ee, 0 
2 5 2) If th 
(1) For the diſtinQtion between a condition, and a limitation, ſee Bac. Abr. Conditions (H.) ud be re 
ther in 1 1th. 374, 383. : . b. 2. i 
(2) Or it an eftate be limited to A. upon his marriage with B. the marriage in a precedext condi (3) And to e 
and till that happens no eſtate veſts in 4. Shewer's Parl. Ca, 83.—See further 1 Fr. Wm. 1% retly annexec 


Atk, 18. 1Yef. 4. S. C. 1 Wilf. pt. i. p. 159. Cam AO r 2 e {yr 


* 


Chap. 6. Of a CONDITION. . 
| held and kept (1). Theſe conditions alſo are ſome of them in the | 
affirmative, i. e. that do conſiſt of doing, as provided that the 
lefſee ſhall pay the rent, or pay 1o/. to the leſſor, &fc. And ſome 
in the negative, i. e. that conſiſt of not doing, as provided that the 
leſſee ſhall not alien, &c, And ſome of them are in the affirma- 
tive, which imply a negative, as provided that if the rent be unpaid 
that the leſſor ſhall re-enter, which implieth a negative, vis. not 
paid. Conditions alſo are ſome of them collaterall, i. e. when the 
act to be done is a collaterall act, as that the party ſhall pay 101. 


go to Rome, or the like. And ſome are inherent, f. e. ſuch as are = 
annexed to the rent reſerved out of the land whereof the eſtate is 1 7 [hs 
made. And ſome of them alſo are reſtrictive and contain a re- 1 * 
ſtraint, as that the leſſee ſhall not alien, or do waſte, or the like. 
And ſome are compulſory, as that the leſſee ſhall pay to the leſſo r 
icl. ſuch a day, or his leaſe ſhall be void. And ſome of them be 


ſingle, i. e. to do one thing only. And ſome copulative, i e. to 

do divers things. And ſome disjunctive, i. . when one thing of 
Co. i divers is requited.to be done (2). And ſome conditions make the : te i 
Lit . eſtate whereunto they are annexed voidable only, by entry or claim. tes — —. 


And ſome of them make the eſtate void, if/o fad, without entry 17 e LL 
or claim. And ſometimes they tend to deftroy eſtates, ſometimes +4 aa 6 — 
to make, or to enlarge eſtates, and ſometimes neither to make nor “ e 
deſtroy, but only to clogg eſtates, as where a leaſe is made rende -- 
ing rent on a day, on condition if it be not paid that the leſſor 
Lit, ſet. ſhall enter on the land and keep it till the rent be paid. And all 
37. theſe ways conditions may be lawfully made. Ineſſe poteſt donatio- 
ni modus, conditio five cauſa. 
fore WW co f. 44.3, The conditions in law, or implied, are either by common law, 
6:.Lit. 325. or by ſtatute laws. The firſt ſort, are ſome of them founded on 
Us ſkill, as where an office is granted, there is a condition tacite im- 
, F. N B. 205: plied, that if the grantee doth not execute it faithfully according tbe - 
8.4 to the truſt, the grantor may put him out. And ſome are without be 2 
ſkill, as where an eſtate is made for life or years of land, there is done upon 
this condition implied, that if the leſſee do waſte he ſhall forfeit condition: 
the place waſted, or if the leſſee make a feoffinent of the land, he m_ to what 
ſhall forieit his eſtate, and the leſſor ſhall enter. And where an e 
| eſtate is made in tee of land; this condition is implied, that the may be an- 
Co. 4. 121. feoffee ſhall not alien it in mortmain (3), And theſe conditions do nexed; or 
ſometimes give a recovery, and no entry, as in the caſe of waſte. not; and 
And ſometimes they give an entry and no recovery, as in the caſe apo. 
> of alienation in mortmain. In the caſe of exchange alſo there is and annex- 
Perk ng a condition in law, for which ſee exchange. ed there · 
* It is a general rule, that when a man hath a thing he may unto. 
condition with it as he will. Conditions in deed therefore may F. 119- 


4 
1 


707. 708, 
Kc. 


| (1) For the nature and dectrine of conditions precedent, and ſubſequent, ſee 2 Pr. Wit. 419, 626. 
Vern. 83. 3 Chan. Ca. 130. 3 Lev. 132. 1 Word 273. Ca. Temp. Talb. 166. Swinb. 267. Eg. 
. by Conditions (B.) Bac, Abr. Conditions (1) Vin. Abr. Conditions (T.) Com. Dig. Conditions 
5.) Fearne on conting. remain. 3 edit 313. 2 Burr. 899. 4 Burr. 1930. 1 Wilſ. pt. 1. p. 105, 136. 
(2) If the condition be in the copulative, and it is not p>ffible to be fo performed, it ſhall be taken in 
ne di qunctive. See ſully as to conditions copulative and dis junctive, Yin. Abr. Conditions (S. b.) and 
(3) And to every eſtate of tenant by the curteſie, in dower, for life, &c. there is « condition in law 
ecretly annexed to their eſtates, that if they alien in fee, &c. that he in the reverſion or remainder may 
der. Ce. Lit. 233. b. allo poſt. —And if by any accident a corporation is diſſolved, the donor or Lis 
irs by a facit 3 annexed by law hall have the land in reverſion, and not the lord by cſcheat. 
Lit. 13. % “ 7 e 2 A, , f ti ed ens a 
led | SR = 7 tt WOO SEW bn. 1 2 Le; CA — Lhe $f — X. cl be 'Y 
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Of « CONDITION. _ Clupk 
be annexed to things inheritable, to frank tenements, or to chat- 

; tells reall and perſonall ; as for example, if a feoffment in fee, -gift . 
in rail, or leafe for life, be made of larids or tenements, or a grant 
be of a rent, common, or the like thing, in fee-fimple, fee-tail, 
or for life, theſe things may be done upon condition. So a leaſe 

for years of land, or a grant of a rent, &c. for years, may be made 
upon condition, And a leafe may be made for five years on con- 
dition, that if the leſſee pay to the leſſor within the firſt two years $18. Lit. 
ten marks then he ſhall have the fee, otherwiſe but for five years, Seck. 358. 
Alſo a guardian in chivalry may grant the wardſhip of the body perl. Se Dier 6. 
and land, or either of them, on condition. Tenants by ſtatute 281. 
merchant, ſtaple, or elegit, may grant their eſtates upon condi- Co. ſuper 
tion. The lord may grant his ſeigniory to his tenant on condition, Lit: 274. 
The tenant for life may grant his eſtate to his leſſor, or him in re- „, 9 
verſion upon condition. The king may make letters patents of Co. f. 4 
denization to an alien, or a charter of pardon to a man for his life, Dier 2. 


Co. 8. 90 


Co. ſuper 
J. it. 186. 
Perk, Sec 


upon condition. Alſo releaſes and confirmations may be made up- e 
on condition. And a ſubmiſſion to an award may be upon a con- Perk. Sed 
dition. But an inſtitution to a benefice, or an induction, may not Co. 27 $18, 919. 
be on a condition. An atturnment, or an expreſs manumiſſion of a Co. ſuper 
villain cannot be upon a condition ſubſequent, as it may be upon a Lit 27 
condition precedent, Anda condition cannot be releaſed upon a 
condition, as ſome hold. But the contrary is held by others clear- 
ly, and that there is no difference between this and a releaſe of a 
Tight: ideo quere (1), An award cannot be made on a condition, 5 
us was held in Sherers caſe 35 Eliz. A contract or ſale of a chat- Perk. Sa. . 3 
tel perſonal, as an ox or the like, may be upon condition, as if A. 71, 11 ung Por. 
ſell his horſe to B. that if A. do ſuch an act, then B. ſhall pay 5“. tiagton's 
at the day agreed upon, otherwiſe but 4/. So if | agree with a cale, Super 
phyſician, that if he cure ſuch a diſeaſe he ſhall have ſo much ; I 3 
and in this caſe he cannot have the money until he have done the =o Pet 
cure. As where I promiſe a man 10/, when he hath huilt ſuch a Sec. £64, 
: houſe, in this caſe he cannot have the money until the houſe be fo. 108, Lit. 
built. Alſo retaining of ſervants, delivery Fires, and divers 1 224,Dier 
other things may be done upon condition. And if an executor aſ- Co, 4. :4 3 0 
ſent to a legacy upon a condition; the aſſent is good, but the A 
condition is void. | g 
And conditions annexed to eſtates in all the caſes before, howſo- Lit. 5c. { 
ever they are moſt frequently and ſafely made by deed in writing, 365. l 
yet it ſeems ſuch conditions may be made and annexed to any ef- Co. ſape : 
tate of a thing grantable without deed, without any writing at all; = l 
howſoever in ſome caſes it cannot be well pleaded, nor uſed with- Pod. & , 
P. 120. out a deed; for it is a rule, that if a condition be pleaded “ in any Stu. 16. : 
action to defeat a freehold, the deed wherein the condition is con- Perk. &a N 
tained muſt be ſhewed. But of chattels real, as leaſes for years, 7'- 2 
and the like, or grants of chattels perſonal, a man may plead that 8 c 
ſuch leaſes and grants were made upon condition, without ſhewing "ny 5 
the deed. And in the firſt caſe alſo of a condition to avoid a free- 1 
hold, it may be given in evidence to a jury, and they may find the 5 
matter at large as it is, and ſo the party may have advantage of the tl 
condition without ſhewing any deed of it. Alſo the pleading Co. 5. «WW —— —. 
— ̃ — (1) And ſha 
| C©N4:10 Y 
(1) A condition cannot be releaſed, upon condition; for the condition annexed to the releaſe ſul (2) Ft mY 


non-claim to a: 


void, and the releaſe ſhall be good, Co. Lit. 274. b. Cm. Dig, Condition, (A. 8.) 
Wed to the {i 


8 


— 5 * 
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Chap. 6. Of a CONDITION. 19 
of a feoffment in fee on condition, without deed and re- entry, is 

if the party confeſſes the condition. A condition may be 

co. 5. 90. annexedd to a limitation of uſes, and thereby the ſame may be made 

void (1). See uſe. | 

Co. ſuper The nature of an expreſs condition annexed to an eſtate in gene- 4. The na- 

It. 186. fal is this; that it cannot be made by, nor reſerved to, a ſtran- ture of a 

Perk, Set. ger; but it mult be made by, and reſerved to, him that doth make bee. 3 

$18. Lit. the eſtate. And it cannot be granted over to another, except it of a limita- 


Sect. 358, . . 1 
Hier ö. be to and with the land or thing unto which it is annexed and in- tation. 


Sel. cident. And fo it is not grantable in all caſes; for the eſtates of 
1 both the parties are ſo ſuſpended by the condition, that neither of 
14 them alone can well make any eſtate, or charge, of or upon the 
See. land; for the party that doth depart with the eſtate, and hath no- 

thing but a poſſibility to have the thing again upon the perfor- 
by | mance or breach of the condition, cannot grant or charge the thing 
1 Dier 298. at all. And if he that hath the eſtate, grant or charge it, it will 


Co. 5. 44- be ſubject to the condition ſtill; for the condition doth always at- 
a tend and wait upon the eſtate or thing whereunto it is annexed : 
. fo that although the fame do paſs through the hands of an hun- 
dred men, yet is it ſubject to the condition ſtill ; and albeit ſome 

of them be perſons priviledged in divers caſes, as the King, in- 
fants, and women covert, yet they alſo are bound by the condi- 
tion (2). And a man that comes to the thing by wrong, as a diſ- 

| ſeiſor of land whereof there is an eſtate upon condition in being, 

Vier 117. ſhall hold the ſame ſubje& to the condition alſo; And when the 

> pad, condition is broken or performed, &c. the whole eſtate ſhall be way 
ee defeated: ſo that if there be a leaſe for life made by deed and © 
cale. Super not by will, the remainder over in fee, on condition that the leſ- 

Lit, 230, fee for life ſhall pay ten pounds to the leſſor; (if the leſſee pay 


lit. Set. not this ten pounds, the eſtate in remainder is avoided alſo.) Ez „ 

ha 3 fic e converſo, unleſs by ſpecial limitation it be otherwiſe provid-./ = # con9 
od Te ed; as if A. grant by indenture land to B. for life, the remainder © . 2 l 
0 214. Dier to C. in ſee, rendring rent to A. and his heirs, with condition hag 27 | 
127. Co. ſu- if the rent be behind, to re-enter and retain the land during che . - % 


- 1% * Lit-:24. life of B. and no more, and 4. doth enter in the life time of B. A 9 
for non payment; this doth not deſtrey the remainder. And if | 

tenant for life and he in remainder join in a feoffment on conditi- 
on, that if, c. then the tenant for life ſhall re-enter ; this * is“ P. 121, 
good without defeating the entire eſtate: for regularly a condition 
cannot avoid a part of an eſtate only, and leave another part entire; 
neither can the eſtate be void as to one perſon, and good as to ano- 
ther, (except it be in caſe of a condition annexed to an eſtate li- 
mited by way of uſe, as in Frances caſe Co. 8. go.) And yet if 
A. make a giſt in tail th B. the remainder to B. in fee upon con- 
dition not to alien, and B. doth alien; this doth defeat the eftate _ 

Co. 4. 121, tail only, and not the remainder. Alſo the whole eftate of the 

er 127. whole, and not of ſome part only, ſhall be avoided ; except by 
agreement the condition be ſpecially reſtrained to ſome part, and 
the re-entry given in that part only; as where a feoffment is made 


—ä 


(1) And ſhall be executed by ſtatute 27 H. 8. ſo that the donor and his heirs may take advantage of the 
bon Sav. 77. See further in Vis. Abr. Cordition (N.) | 
And aithuugh regularly no laches ſhall be accounted in infants, or feme coverts, for non-entry, or 4 
©9-c:m to avoid deſcents; yet laches ſhall be accounted in them, for non - perſormance ef a condition an- | 
ncned to the ſtate of the land, Co. Lit. 246. 6. 
| of 


118 Of a CONDITION. Chap. 6 
of two acres, on condition that if ſuch a thing happen, the feoffor 
Mall enter into one of them. And further when he that hath right Perk, Sed. 
doth re-enter by force of ſuch condition, he ſhall avoid all charges 840. 
and incumbrances put upon the land after the condition made ; for 
he that doth enter into land by force of ſuch a condition, muſt have 
it again in the ſame plight as it was when he parted with it. And See infra, 
finally, a condition for the moſt-part will not determine the eftate 
without entry or claim. So that howſoever a limitation hath much 
affinity and agreement with a condition, *® and therefore it is ſome- 3 Lit. ſea, 
times called a condition in law b, both of them do determine an eſ- 360. 
tate in being before; and a limitation cannot make an eſtate to be , N 
void as to one perſon, and good as to another; as if a gift be made Plots. Pho 
in tail to one and his heirs males, until he do ſuch a thing, and 
then his eſtate to ceaſe and go to another: yet herein they differ; Co. 10. 4, 
1. A ſtranger may take advantage of an eſtate determined by limi- Pier zoo. 
tation, and ſo he cannot upon a condition. 2. A limitation doth it 8 
always determine the eſtate without entry or claim, and fo doth not 
ann | * condition (1). | 
be conditi- Conditions annexed to eſtates are ſometimes ſo placed and con- Co. 2. Lan 
onal; and founded aniongſt covenants, ſometimes ſo ambiguouſly drawn, and Crom wel, 
what words at all times have in their drawing ſo much affinity with limitations, ©#©.'9.Mr 
will make a that it is hard to diſcern and diſtinguiſh them. Know therefore 5 * 
condition Jp * a > ton's caſe. 
e gr that for the moſt part conditions have conditional words in their Co, fuper 
not; and frontiſpiece, and do begin therewith; and that amongſt theſe Lit. 204 
bow = con- words there are three words that are moſt proper, which in and 27 85.16 
dition may of their own nature and efficacy, without any addition of other 3 
* words of re-entry in the concluſion of the condition, do make the 3 tos 
venant, or Eſtate conditional, as - prowiſe, ita quod, and ſub conditione. 
limitation. And therefore if 4. grant lands to B. to have and to hold to him 
Previſs. and his heirs, provided that, or fo as, or under this condition, 
Ita qued, that B. do pay to A. ten pound at Eaſter next; this is a good con- 
Sub conditi- dition, and the eſtate is conditional without any more words, But 
_ there are other words, as Si. ſi contingat, and the like, that will 
Si. Si con- * 
RS make an eſtate conditional alſo, but then they muſt have other 
- P. 122. words * joined with them, and added to them in the cloſe of the 
| condition, as that then the grantor ſhall re-enter, or that the eſtate 
ſhall be void, or the like. And therefore if J. grant lands to B. 
to have and to hold to him and his heirs, and if, or but if it hap- 
pen, the ſaid B. do not pay to A. ten pound at Eaſter, without 
more words, this is no good condition; but if theſe or ſuch like 
words be added, that then it ſhall be lawful for A. to re-enter, 
then it will be a good condition (2). 


s. When an 


— 


* 
— 


(1) For the diſtinction between @ condition in deed, and a limitatien, denominated by Littleton, 2 0 
dition in lawo, ſee 2 Bl, Cem. 155. Alſo the books, referred to in page 114, note 1. and further in Nl. 
Ar. Con ditiens (K.) Fearne on conting. rem 194, 196, 423. 1 Al. 383. and the caſe of Ave 
Ward, 1 Vef. ato. | | 

(2) Sce more amply by what words a condition may be created, in Bac. Abr. Conditions (A.) and Ft 
Abr. Condition (C.) (D.) (H.)—If the reader confiders the very great extent of the title Conditiem in J. 
ner's Abr. (being almoſt an entire volume) and the numerous ſubdiviſions thereof, he will not be ſurprit 
at the frequent references to that book. Mr. Hargrave, in his edit. of Ce. Lit. 9. a. note 3. ſays, © ft 
« js the more frequent in his references to that abridement, becauſe it tends to facilitate the ule of dh 
« immenſe body of law and equity; which, notwithſtanding all its defects and inaccuracies, moſt be 1 
© lowed to be a neceſſary part of every lawyer's library.” The advantages attending frequent reference! 
to the abridgments and digeſts, it is preſumed, are too obvious to require to be pointed out: The rette 
thereby has before him in one view all the cates on the point, which are by far too numerous to be 17 
ſerted in a note, even if they were all corretponden', and did not vary in their circumſtances or d Put 


ap. 6 


o. ſuper 
Lit. 146. 
0. 2. 70. 
Dier 152. 
311. Lit. 
Bro. 256. 
Pier 6. 222. 
Plow, 136. 
b H. 7. 7 
Perk, Sect. 
13% 


Dier 318. 


17 H. 8, 16, 
Bro. Condi- 
von 7. 


—— 


{1} See ac 
Bac. Ar. C 


ap. 6. Of a CONDITION. 
o. ſuper 
it, 146- 
o. 2. 70. yet do they not always make the eſtate by the deed to be conditi- 
. ©: onal, but ſometimes do ſerve. for other purpoſes ; for the word 
Bro. 256. proviſo hath divers operations beſides ; for ſometimes it doth ſerve 


Flow. 136. ſerve to make and work a covenant only (1). And then only (be- 
= {1 ing inſerted amongſt the covenants of the deed) it doth make the 
yy eſtate conditional, when there are theſe things in the caſe: 1. 
When the clauſe wherein it is hath no dependence upon any other 
ſentence in the deed, nor doth participate with it, but ſtands ori- 


ginally by and of itſelf: 2, When it is compulſory to the feoffee, 


donee, Ic. 3. When it comes on the part, and by the words of 


the feoffor, donor, leſſor, c. 4. When it is applied to the eſtate, 
and not to ſome other matter ; as if one grant a manor with an 
advowſon appendant, and after the Habendum and reſervation of 
rent, — the covenants, there is this clauſe inſerted [pro- 
vided that the grantee ſhall regrant the advowſon for the life of 
the grantor] this is a good condition. And thus it nay be alſo a 
condition, and a covenant : as if the words run thus, provided al- 
ways, and the feoffee, Ec. doth covenant, c. that neither he nor 


his heirs ſhall do ſuch an act, this is both a condition, and a cove- 


nant. But if the clauſe have dependence on another clauſe of the 


deed, or be the words of the feoffee, Ic. to compel the feoffor Covenant. 


to do ſomething, then is it not a condition but a covenant only ; 
as if there be in the deed, a covenant that the leſſee ſhall ſkowre 
the ditches, and then theſe words follow [provided that the leſſor 
hall carry away the earth :] or if there is a covenant that the 
leſſee ſhall repair the houſes, and then theſe words follow [pro- 
vided that the leſſor do provide timber.] So if this clauſe be ap- 
plied to ſome other thing, and not to the thing granted, then is 
it no condition, as if a leaſe of land be made rendring rent at B. 
provided that if ſuch a thing happen, it ſhall be paid at C; this 
doth not make the eſtate conditional. Or a leaſe is made for years 
without impeachment of waſte, proviſo quod non proſternet domus 
voluntarie ; in this caſe, howſoever this doth make the priviledge, 
yet doth it not make the eſtate conditional. Or a leads is made 


But here note that theſe words prowiſe, ita quod, and ſub con- 
ditione, albeit they be the moſt proper words to make conditions, 4 


Pier 6. 222. for and work a qualification, or limitation, and ſometimes it doth _ 


119 


for years rendring rent, * provided that the leſſor, ſhall not dit- * P, 123. 


train for the rent ; in this caſe this is a good condition, but not 
annexed to the eſtate. So if in a deed of bargain and ſale of land, 

Vicr 318. after the Haben dum, there are theſe words, vis. upon theſe con- 
ditions following, viz. that if the vendor pay the vendee twenty 
pounds at Eaſter, and enfeoff him of a meadow called S. before 
hitſontide, that the bargain ſhall be void. Provided nevertheleſs 

that the bargainer ſhall hold the land for twenty years without the 

let of the bargainee; it ſeems this Provided, in this caſe, doth not 

:»H.8, 18. make a condition. So if a leaſe be made of a houſe, and amongſt 
Bro. Condi- the Covenants theſe words are inſerted, [provided alſo that if the 
en. leffor will dwell upon it, or keep it in his hands, then the leſſee, 
his executors and aſſigns, doth covenant upon one year's warning 

to remove and give place to the leſſor, this leaſe notwithſtanding ;] 


5 


See accordingly Ca. Lit. 203. b. Me. 30), 5079. What ſhall be a condition, aud re à covenant. 
Bec. Aör. Condition (G). NeI/. Abr. Condition (B.] 
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c «2 CONDITION' | [chaff 


it ſeems this is no condition but a covenant only. If a leaſe be Cum x 


ap. 6 


dier 66. 65 


made provided that if the rent be behind, without any more words; 0 tt, ria Mich. 
this is no good condition. | call Tu 7,38, Elis. 
| - The word / alſo doth not always make a condition, for ſome- dy Gu =_ 
times it makes a limitation; as when a leaſe is made for years if Co. ſupe 12 7. 
J. F. ſhall live ſo long. Lit, 20 it, 204. 
There are other words alſo that in the King's grant, in laſt wills Co. ſuper ow. 132. 
and teſtaments, and other ſpecial caſes do make conditions, as eq Lit. 36, 
intentione, ad effeddum, propoſitum, intentionem, paying, and the N 
like. So that if one deviſe his land to J. S. ea intent ione, c. that Pier 72 
he ſhall pay to V. S. ten pound, or paying, or ſo as he pay to Ploy, 1,, 
. F. ten pound, or to fell, Ec. theſe are good conditions (1). 7H. 4 1. o. ſuper 
But theſe words regularly do not make a condition when they are i. ſuper it. 204. 
uſed in deeds. And therefore if one make a feoffinent in lee ea Co. hy 1 
intentione, ad eſfedtum, c. that the feoffee ſhall do, or not do, Dier 311, . Dier 65. 
ſuch an act; theſe words do not make the eſtate conditional, but Do & 1 
it is abſolute notwithſtanding. And yet perhaps theſe words being 34 ˖ 
conjoĩned with ſome others may make a condition; as if lands be 0 
granted ea intentione quod fi defecerit, Ic. tunc quod reintrabit, ' 
or the like (2). t 
Alſo conditions are ſometimes made, eſpecially in eſtates and Dog. & & 
leaſes for years, without any of theſe formal words, when the ap- $4. Dir WP" 345 f 
— intent of the leſſor is to make the eſtate conditional; al-?“ 63 . } 
eit the words be not uſed as the words of the leſſor, but as the 2 
words of the leſſee, or indefinitely of neither. And therefore it c 


hath been ſaid, That if an indenture be made between A. and B. ſuper 
thus: it is agreed and covenanted between the parties aſoreſaid, It, 204. t. 


that B. ſhall have the land for years, and that he ſhall not alien it; Ci 

that this eſtate is conditional : But it ſeems this is not law. (3). * 

But if this clauſe be inſerted amongſt other covenants, vis. If m 

the leſſee hinder the leſſor to ſell, cut, and carry away the trees tc 

upon the lands deviſed, that the leſſor may re enter and the leaſe to 

ſhall be void ; this is a good condition, and fo it hath been ad- m 

4/80 P. Arne in the caſe of * Haward and Fulcher, Hil. 3. Car' B. R. to 

ELL Z 4 4/2 , And it a leſſee for years do covenant in his leaſe, that if he, his . ſuper ww 

bh 4 4 K. executors, or aſſigns, ſhall alien, that it ſhail be lawful for the 204. m 
r leffor to re- enter; it ſe his | od condition, and not a 3 

, — leſſor to re- enter; it ſeems this is a good condition, g . 147. 

ö 2 25 -. 4 covenant only (4). And if a leaſe for years be made, and this Ed. 4. 19. th 

2 2 ”, rclauſe is inſerted in the deed, it is agreed between the parties, Ed. 4. 2. tit 

L 5 24 ÞAt if the leſſee do not pay ten pounds to the leſſor at Latter, from 6. an 

| { : 42.4% thenceforth that leaſe ſhall be void; this is a good condition. pr 

| 2.4. And if a leaſe be made with this clauſe inſerted in the deed, it is or 

1 2 agreed that whoſoever ſhall have the eſtate or intereſt, that he or me 

Eo £4 they ſhall find ſureties within the year for the rent, otherwiſe or 

de eſtate ſhall ceaſe; it ſeems this is a good condition. And th: 

AX AE Doc A. £ a,. Ch. A.. Ans. Ai - 330 1.3% 17 


(1) A. deviſed lands to B. paying 401. to C. it is a good condition; for C. has no other remedy, uit 
will ought to be expounded according to the intent of the deviſor, Vin. Abr. Condition (I) pl. g. 


) Words of 
(2) A condition may be annexed to a deviſe, as well as to any other conveyance. Rell. Abr. Cond 


rt main ove 


tion (L.) See further by what words a condition may be created in a will, Bac. Abr. Condition (5) ded as a lim 
and Com. Dig. Deviſe (N. 9.) — 2) Regularly 

(3) If leaſe be made to a man and his afſigns for twenty one years, provided that he ſhall not afſign, tit conſiderat ion 
proviſo being repug nan: to the premiſes is void; but it would have been good, if the word aeg hö ting grante 


been omitted, Meer 881, cited in Bac, Abr. Grants (I.) 
(4) And the letter may take it as a covenant or condition, but not as both. Dali. 8. Bac. Abr. C 


dition (G.) ; 
1 


ton, but n 
en the annuit 
ke], 

OAS by con 


J. Bb, 41 


- 


Of a CONDITION. 
er 66. cg. if a leaſe for years be made with this clauſe inſerted, and that it 


aria Mic 


hy 3 the deed, and the leſſee ſhall continually dwell in the ſame bhouſe 1 
0 1. 204 upon pain of forfeiture of the faid term; this is a good condition. I 2 
b 61 


and then theſe words are inſerted, And if it ſhall happen, that the © „ . 1%. 


+ Of that in theſe caſes the preciſe and formal words of a condition are 
| requiſite (1). And therefore if a feoffment be made by deed, and 
therein is inſerted this clauſe, that it is agreed, or that the feoffee 
doth covenant, that if the feoffor do ſuch an act, the feoffor ſhall 
re-enter; this is no condition, nor the eftate hereby made condi- 
tional, And yet ſee Perk. Sed. 744. 
| If one make a leaſe for years on condition to pay rent at four 
* feaſts, and after there is a clauſe in the deed, and if the rent ſhall 
be behind, c. that he ſhall diſtrain; this clauſe doth not take 
away the condition, but the ſame doth continue, and the eftate* is 
conditional ſtill. See more in the next queſtion. 
ſuper In the making of eſtates the cauſe is regarded. And in cafe of 
. 224 the grant of lands or tenements, cau/a doth ſometimes make a 
condition, as if a woman give lands to a man and his heirs, cauſa 
matrimonii prælocuti; in this cate, if ſhe either marry not the 
man, or the man refuſe to marry her, ſhe ſhall have the land again 
to her and her heirs. But on the other fide, if a man give — | 
to a woman and to her heirs cauſa matrimonit prælocuti, though he do met 
marry her, or the woman refuſe, he ſhall not have the lands again 
to him and his heirs. And in the cafe of a grant executory the 
. 'uper word [pro] may make a ® condition, And therefore if a man grant“ P. 126, 
5%, me an annuity pro und acra berræ, or pro decimis, Ic. or if he 
. 148, Crant me an annuity for a way, or a gutter through my ground, 
Ed. 4. 19, this is conditional, and if he be diſturbed in the way, acre of land, 
Ed. 4.2. tithes, or gutter, he may refuſe to pay the annuity. So if an 
6. annuity be granted to an officer for the executing of his office; or 
pro conſilio impendendo, if the grantee do not execute the office, 
or give counſel, Ic. the annuity ſhall ceaſe (2). But if one grant 
me tithes, or an annuity, and I grant an annuity for theſe tithes, 
or grant to give counſel for the annuity; it ſeems the grants 
that are in this manner are not conditional, but abſolute. - So if 
I pro confilio c. or pro una acra terre, c. make a feoffment 


er 6. 


N. 


tw 


_ 


: 1) Words of an expreſs condition, ſhall not ordinarily be conſtrued as a limitation; but where an eſtate 
Conde remain over for breach of a condition, which is by expreſs words @ condition, yet it ought to be in- 
on (5 dec a+ a limitation, per Holt 11 Mod. 61. Page and Hayward. 2 Salk. 570. S. C. 1 

2) Regularly the word pro does not import a condition; but when the thing granted is executory, and 


en, te conſideration of the grant is a ſervice, or ſome ſuch thing for which there is no remedy, but ſtopping 
pn l granted; as in the caſe of an annuity granted pro confil:o, & c. the word pro has the force of a 

en, but not of a condition precedent, and therefore the performarce thereof need not be averied 
. C in the annuity is demanded ; but in the caſe of a perſonal contract, as, if I ell you my horſe for 1ol/. 


' 8 1% dition precedent, and you ſhall not take wy horſe, except, you-pay me 100, fer Hebart 
9 9. 41. a 
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; | OF a CONDITION. Chap, 6: 
in fee, or leaſe for life of another acre, theſe eftates are not condi- 

Teſtament. tional. And if one deviſe land to be fold by his executors, and to Dier, ty 
be diſtributed for his ſoul ; by this it ſeems the eſtate or power of See Tel. 
the executors is conditional. So if one deviſe his land to find a ent. 
preacher or a chaplain. But otherwiſe it ſeems it is of land ſo con- 


{ 
veyed by deed in a man's life time. And if a feoffment be made of plow. i 
land ad erudiendum filium ; ſome have ſaid this eſtate is conditional. 143. ” | 
Limitation. The moſt apt and proper words io make a limitation of an eſtate, co, ſipe | 
are, Quumdiu, dummodo, dum, guouſque, fi, and ſuch like. And Lit. 11, : 
therefore if A. grant lands to B. to have and to hold to him and 235: Con : 
his heirs, until B. go to Rome; or until he be promoted to a bene- 7 P _ f 
fice; or until B. pay to A. or A. pay to B. twenty pounds; or ſo 4 5 7 
long as J. S. ſhall live; or if A. grant lands to B. to have ard to Dier ihn. J 
hold to him, his. executors, Fc. if I. S. and J. D. ſhall live ſo 4 
ſong. Or if 4. grant lands to B. to have and to hold to him for a 
the life of B. ſo that B pay twenty pounds to A. at Eaſter follow- 5 
ing ; theſe ate not conditioral, but limited to eſtates. So if A. 
grant lands to B. to have and to hold to him, for ſo long as he ſhall w 0 7 
keep himſelf a widower, or dum ſola fuit, or durante viduitate, z. Plow. a 
if the grantee be a widow, theſe are good limited eſtates, but theſe 3. Co. ſu- 
words — not make the eſtates to be condiſional (1). Litt 146. : 
If the words in the cloſe or concluſion of a cogdition be thus, Dier ::; Co. 2: . 
That the land ſhall return to the feoffor, Ac. or that he ſhall take Plow. . f 
. . ; 4 , Perk. Sea E 
it again, and turn it to his own profit: or that the land ſhall re- 70 * 
vert, or that the feoffor ſhall recipere the land; theſe are either of + 
them good words in a condition to give a re-entry, as good as the ef 
word [re-enter] and by theſe words the eſtate will be made con- "A 
6. What Gitional. 33 | | ab 
Nall be fad .. The tenant by the curteſy, the tenant in tail after the poſſi- Co. (ye of 
2 condition bility of iſſue extinct, the tenant in dower, the tenant for life, Lit. 23; _ 
in law, and the tenant for years, by ſtatute, or elegit, gardian, Cc. do hold 234 C0. _ 
when an el- their eſtates ſubje to a condition in law (2); ſo that if either of 5 
er ſhall be them alien his land in fee, or claim a greater eſtate in a court of 4 
ubj ect to . x" . gre 
ſuch 2 con- record than his own, he doth forfeit his eſtate, and he in remainder th 
dition, or “ reverſion may enter; and if ſuch a tenant do waſte, he in 
* P. 126. reverſion ſhall recover the place waſted (3). The tenant in fee- Jic. B. R. 2 
| - Fe col 
(1) See accordingly Ce. Lit. 42. 4. 13 edit. and note 6. thereto.— De viſe of lands by a teſtator b Alba- ” 
wife durante viduitate, is not a bar of her dower. Lawrence v. Lawrence Dom. Proc. 16th May 1/1} caſe, 
I.) Which is diſtinguiſhed from a condition in deed, it being that which is implied by law, wil 1:6. pa) 
any expreis words in the deed. Co, Lit. 232. b. | cor 
(3) Waſte is either voluntary or actual, as by pulling down a houſe; or it is permiſſive, as by ſuf dey 
it to fall for want of neceſſary repairs, 2 In/?. 145. An action of waſte lies againſt tenant by the a yea 
rely, in dower, for life, &c. by him that hath the immediate eſtate of inheritance, for waſte, or deln 
tion in houſes, gardens, woods, trees, or in land, meadows, @c. to the diſheriſon of him in reverli,! an 
remainder, Co. Lit. 53. a. The doctrine of waſte, tho' very material, is but little explained in the = 8. 17. 4 
lene. It is not within the compaſs of a note to ſupply the deficiency. The editor will therefore com d. 3. 29. tha 
himſelf by reterring the reader to ſome authors reſpecting waſte, under the four following genera he for 
in order to facilitate his inquiry into any particular point of that doctrine. But 


3ſt. What ſhall be deemed waſte and its differcgt kinds, Co. Lit. 63. a. 5 Co. 12. Com. Dig. Wa 
(D. 1.) 2 Roll. Abr. 814. 2 Bl. Com. 281. Bac, Abr. Walte (A). Obſervations upon cltate 
life reſpecting waſte. octave, printed fer Uriel, 1777. 


£d. Of what things, and in what manner, waſte may be made. 5 Co. 12. 21. 7 Co. 15. Vis. 4 I) ln like mai 
Waſte (C) and (D). Bac. Abr. Walte (C) | . Mir, ch. 

34. By whom, and againſt whom, remedy may be had for it, Ce. Lit. 285. a. 2 Roll. Abr. $24. 4 don in law, 
37, b. 11 Ce. 49. Wright's Ten. 44. 2 Inft. 299. Stat. 6 Aus. c. 31. Bac. Abr. Waſte (0,0 Ali rents, 
3 Bl. Com. 223. Com. Deg. Waſte (C. 1.) 1 Ven. 621. 2 Al. 383+ ce made et] 

4th. At what time, and in what manner, that remedy may be obtained, Co. Lit. 356. a. Br Abr. N thngs exec 


pl. 42. F. N. B. 59. 2 Infl. 146. 306. Bac. Abr Waſte (I.) Vin. Abr. Waſte (M. 3.) (Z. a 
what caſes Ixjunctien granted, Vis Abr. Waſte (R. a.) Eg. Ca. Abr. Waſte. 1 Vex. 546. 2 Ati. 
ö = » 
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a condition in law; ſo that if they do not duly execute it, and do 


* day; this is a good condition. So if one covenant to ſtand ſeiſed An £ 2 7 


1. . : e — N 


Me ehrten 123 


ſimple doth hold his eſtate ſubject to a condition in law; ſo that 
if he alien his land in mortmain, he doth forfeit it, and the Lord 


may enter upon him. So alſo he that doth take land in exchange, 


doth hold it under a condition in law, vis. that if the land he 
give in exchange for that land be recovered from him that hath it, 
that he ſhall eater upon his own land again. Alio every offices 
that hath to do in the adminiſtration of juſtice, all keepers of parks, 
ſtewards, beadles, bailiffs, and ſuch like, hold their offices under 


not all that thereunto doth appertain, they may forfeit them, and 
the grantor may put them out. In quo quis delinguit in eo eft de 
jure puniendus (1). : : | 3 
To every good condition is required an external form, i. e. pong fm, 
words to declare an intent in the party to have the eſtate conditi- gition in 
onal, as in the caſes before: and an internal form, i. e. ſuch mat- deed or li- 
ter as whereof a condition may be made. | mitation in 
As to things executed, the condition muſt be made and annexed . original 
to the eſtate at the time of the making of it ; but as to things eee. 
executory, it may be made afterwards. And if the condition be not. 
made in another deed, and not the ſame deed wherein the eſtate 1. For the 
is made, if it be delivered at the ſame time, it is as good as if it Banger, 
were contained in the ſame deed. And therefore if a man make a Rn * 
feoffment, leaſe, or the like, by one deed abſolute, and at the making it. 
ſame time make another deed of defeaſance or condition, and 
deliver both together, this is a good condition, and will make the AA 
eſtate conditional. But if the defeaſance be ſealed and delivered 22 
before, or after the deed, contra. And therefore if one make an 22 — (an 
abſolute. feoffment in fee, and before or after the ſealing or delivery ©” wt 2 cual 
of that deed, the feoffor declare himſelf by deed, or the feoffor 5 3 
and feoffee agree by deed, that the eſtate made before, or to be &;- ;., "Yo 7725 
made after, ſhall be conditional, yet this is not conditional. And = af cc: 
yet if an annuity be granted abſolutely by one deed, and aſter the 7. H. Eocene 
grantee grant to the 22 that if the grantor do ſuch a thing 7 + 
the annuity ſhall ceaſe: in this caſe the annuity is conditional (27. "6 
A condition may be annexed to an eftate by way of uſe; as i: 
a feoffment be made to 4. to the uſe of B. and his heirs, on © 2 7 
condition that B. ſhall pay to the feoffor twenty pounds ſuch a 64. 4... Led 146] 


7, What 


of lands to the uſe of B. and his heirs, on condition that if he 4 A. \e-tiadlad hh 
pay him ten pounds, the uſe ſhall be void, or the like. Alſo a er., feed; 1] 
condition may be annexed to an eſtate created by will; as if one . 4 Z- e 
deviſe land to J. S. for his life, provided that he pay ten pounds 
yearly to J. D.; this is a good condition. Whereof ſee in Teſ- 
ta ment. 5 

A rent, or any ſuch like thing may be granted on condition, 
that“ if ſuch a thing be or be not done, the rent ſhall ceaſe “ P. 127. 
for a time, and then revive again, and this condition is good. 
But in caſe of land it is otherwiſe; for that cannot be granted 


» N 
Ii. 
on in 


o 
fi 


q thin, 
B22 91024: 
© 


| In like manner to all Franchiſes there is a condition in law annexed, that they ſhall not be miſ- 


rents, conditions, warranties, and ſuch like, inheritances executory, may be defeated by de- 
amade either at that time, or at any time after=and ſo the law is of ſtatutes, recognizances, and 


2 


3 rr 


ch. 5. 4. 2 Infl, 223, Cin. Dig. Condition (R.) What ſhall be deemed a breach of 2 
aw, ſee in Com, Dig. Condition (S.) 


executory, Co. Lit, 237. 8. 


4 
i 
1 
4 


after 


> 
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Of a CONDITION oe 


| 124 
1 , a 4 aſter this manner. Alſo a condition to make an eſtate void for a Co 1.4 p. 6. 75. 
4 . 1. of the time is not good. And therefore if a feoffment be on Perk. & . 
$7 7 - condition, that upon ſuch a contingent the feoffor ſhall enter, and 959 — &. 350. 


ck. Scct. 


d. Plow. 


1 Hos . the time; or make a leaſe for ten years, provided that upon ſuch , | Aſſ. 
7 -A. ai a contingent it ſhall be void for five years; theſe conditions are not Gs fa } e. 


ki 2 3 have the land for a time, or the eftate ſhall be void for a part of 


good. And yet if a feoffment be made of two acres, provided & 745. 
that upon ſuch a contingent the eſtate ſhall be void as to one acre . Plow. 
only; this is. a good condition (1). | 3. 

A condition that a ſtranger, or the heir of the feoffor, ſhall do Co. fare 42 hh 


3 an act, is good; as if a feoffment be made to J. S. on condition Lit. 1, 2. 482, 
1 that J. D. ſhall pay to the feoffor ten pounds at Eaſter next; or if "ary: z. 4H. 7. 
6 9 a feoffment be made on condition that if the heir of the feoffor 159. 2 me 
1 pay twenty ſhillings to the feoffee, that the feffor and his heirs Co. ſup 3 
1 ſhall re- enter. But a condition to give a ſtranger a re-entry is Lit. 355 .., co. 8. 
Ro. void fo far forth. And therefore if an eſtate be made upon condi- Co. 1. U. | 
1 tion, that upon ſuch a contingent a ſtranger ſhall enter, or the eſ- 1 f, | 

„ tate ſhall ceaſe, and another ſhall have it; however this may be ſo Pier ,, 

13 drawn, as it may be a good condition to give him, his heirs, Qc. 8. 9; . 

1 that doth make the eſtate, an entry, yet it cannot be good to give . 
140 the eſtate, or the entry, to the ftranger. So if a teoffment be þ 
14 made on condition that upon ſuch a contingent the feoffor and a 

14308 ſtranger ſhall enter; this is not good to give an entry to the ſtranger, . 
1 but it is good to give the feoffor a re-entry, And yet by will a man 5 
11 may deviſe a term after this manner. 1 

. If a man enfeoff another, upon condition that he and his heirs Co. ſe 2 
. ſhall render to a ſtranger and his heirs a yearly rent of twenty ſhil- Li. 1 ay 

Wet lings, Fc. and if he fail of payment thereof, that the feoffor * 

11 ſhall re enter; albeit this as a reſervation of rent is merely void, | 

1 and the condition that doth call it a rent, is merely miſtaken, yet 85 
(11280 the condition is good, and ut res valeat the words ſhall be taken m 
1 contrary to their proper ſenſe. ; : we 
A 5 | If I enfeoff I. S. of land on condition that if J. D. give to him Perk, & 4 
"7 ten pounds, or go to Rome before ſuch a day, Ic. that then the 798. A 
1 feoffee ſhall pay to me ten pounds, &c. this is a good condition. 6 
93 It a feoffment be made to one and his heirs, on condition that if Co. ſye * 
5 {k | the feoffee pay to the feoffor ten pounds, he ſhall have the fee of * Be 
4 BR the land; this is not a good condition. But if he ſay further, and My 
16 if he fail to pay that, the feoffor ſhall re- enter, this is good (2). * 
jo BY If a gift in tail be made to a man and the heirs of his body, and 50 I 1 

Wk, if he die without heirs of his body, that then the donor and his 1 
"al heirs ſhall re- enter; this is a void condition, for when the iſſues fail, _ 

ns . the eſtate is at an end. | f - | ine 
188 * P. 128. Conditions that aye fo penned, as they are inſenſible and alto- Mud ss. 
. e eee „ gether incertain, are void: as if one make a leaſe on condition Gard 160 i 

5 that if the rent be behind to feſtrain, and if there be not ſuffi- get OR 

* calls cCiͤent, the ground to enter into the premiſſes; this condition che 14 do 

ii. © $927 LEE is void ſor inſenſibility, and the eſtate is abſolute. Er fic de ſini- B. R. Las] 

| | | libus. 5 con 


| ; i Fi G99 * 
. 15 7 4 8 

: E 55 . > 4 * 1 18 o 22 
„ **** (1) Feoffment of two acres upon condition, and that for breach he may re- enter in one, this 1 


condition, Vin. Abr. Condition (N.) : a 
(2) The addition of the ſubſequent words being material, as the feoffee had a fee ſimple by the 


words, Co, Lit. 20). b. 
A 


!) And ſuch 2 
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2) The firſt fe 
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Of a CONDITION. 


c hap. 6. | 125 
P b 8. 7. A condition to enlarge or encreaſe an eftate may be good, as To enlarge 
K bow. 477- if a gift be made in tail, or a leaſe be made for life, or years, on n 
4 31. Lt. condition that if ſuch an act be done, or not done, the leſſee 
Del " Ven. ſhall have the land to him and his heirs, as if one make a leaſe 
„ Plow. for life to one, and if the leſſor die without heir of his body, then 
. 55. 10 A. he doth grant the land to the leſſee and his heirs for ever (1). Or 
/ 8. Perk. jf land be granted to a man for five years, on condition that if the 


e grantee pay to the grantor within the two firſt years ten pounds, - 

then that he ſhall have the fee-ſimple, otherwiſe that he ſhall have 
.o. the land but for five years, and livery of ſeifin be made according 

oe o. Plow. to the deed ; this is a good condition, and by this upon the per- 


., orance of the condition the fee-ſimple will paſs. So if one grant 

. 94 3 an land for five years rendring rent, and that if the leſſee will hold 

, Ioy the Lord it over to him and his heirs, that he ſhall p:y twenty pounds 

foe afford's rent; this is a good condition, and if he pay the rent, he ſhall 

1 ſe, Co. 8. have the fee ſimple. So if a man make a leaſe for years, and at. 

33 ; the ſame time, for the ſurety of the term to the lefſee, makes a 

I. 7. feoffment to him, upon condition that if he be diſturbed in his | 1 
00 term, he ſhall have the fee ſimple of the land, and deliver both "om! LED 
oh | theſe deeds at one time, and give livery of ſeiſin accordingly ; h 


this is a good condition. So if a leaſe for life be made upon con- 

dition, that if the leſſor or his heirs, pay to B. or his heirs, ten 

ounds at a certain day, that then the lefſor may re-enter, and 

if he do not pay it at that time, and the leſſee pay to the leſſor 

or his heirs ten pounds at a certain day, after the former day, that 

then the leſſee ſhall have the land to him and his heirs for ever; 

"0 this is a good condition, But in all caſes where theſe kind of 
5 conditions are good to make the increaſed eſtate good, there muſt 
be theſe things in the caſe. 1. There mutt be a precedent parti- 
cular eſtate, as an eſtate in tail, for life, or years, for a foundati- 

on to ere@ the ſubſequent eſtate upon, and that firſt eſtate alſo 
muſt be certain and irrevocable, not upon contingency, or with 
power of revocation. 2. The privity muſt remain until the time 


do grant away the firſt eſtate, the condition, cannot afterwards 
be performed, to effect and produce the encreaſing eſtate. 3. The 
ſubſequent eſtate muſt veſt eo inflanti, when the contingency up- 
on which the condition dependeth, ſhall happen, or never. 4. The 
firſt and ſecond eſtate muſt take effect by one and the ſame deed, 
or elſe by two deeds delivered at the ſame time, for gue incon- 
t 10 tinenti fiunt ineſſe videntur. 5. The condition upon which the 
increaſe is, muſt ® be poſſible and lawful, for upon an impoſſible * P. 129. 
condition it cannot, and upon an unlawful condition it ſhall not, 
increaſe (2). 28 5 
153. [If one make a leaſe for life, provided that if the leſſee die 
. within ſixty years, that his executors ſhall have the land for ſo 
many of the fixty years as ſhall be to come at the time of his 
death ; this is no good condition to make the eſtate to increaſe, 
1.84, but it may be a covenant. And if a leaſe for years be made, on Covenant. 
condition that if the leſſor ſell the reverſion of the ſame land, 


) And ſuch à grant will be good as well of things which lie in grant, as of things which lie in livery, 

may be annexed as well to an eſtate tail, which cannot be drowned, as to an eſtate-for life or years, 

Ih may be merged by the,acceſs of a great;eſtate. F-arne on Cont, Rem. 203. 

2) The ficſt four of theſe requiſites, and the reaſons for them, are mentioned in Id. Stafferd"s caſe, 8 

ad in Fearncin Cont, Rem 204. but the 5th doth not appear to be ſpecified in either of thoſe books. 
| | the 


of the performance of the condition, for if the donee or leſſee 3 
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Of «a CONDITION cn 


| 126 Chap. | 
e leſſee ſhall have the fee of it; this is no good condition to in- bea. & 8 
2 creaſe the eſtate. And a poſſibility cannot increaſe upon a poſſibi- Co. f " ah 
* lity, as a leaſe for years to a leaſe for life, by one contingent, and La 
fer <<< the leaſe for life to a fee-fimpie, by another. And if a leaſe be C, p uy w_ 
| made to a man and a. woman for their lives, on condition that Lit. 1, 10 H. 7.18 
which of them two ſhall firſt marry, one ſhall have the fee, 13H, 7. 23 
and they intermarry; in this caſe neither of them ſhall have the 1 
fee for incertaiaty. 3 
o abridge If a man make a leaſe for life, and add this condition, that if Co. fe of : 


= an eſtate. the leſſee within one year do not pay twenty ſhillings, that he Lit. 214, 
1 1 le ſhall have but a term of two years, and he do not pay the 205. 304.5. 
5 by this his leaſe for life is gone, and he hath now but a leaſe for 
1 two years. | | 
34 2, For the If a leaſe be made, on condition that if a ſtranger diſlike it, or 1 H. f 
14 | 1 and be diſcontented with it, that the leaſe ſhall be void; this is a 
ubſt ance of i” 
it. good condition. * . 
If a leaſe be made, on condition that if a leſſee be outlawed, Hil. 6 | 
the leaſe ſhall be void; it ſeems this is a good condition. B. R 
Prerogative, If a feoffinent be made, on condition that if the feoffee com- Tin. zb 
mit treaſon, that the feoffor ſhall re-enter ; in this caſe the con · per Cin . 
dition is vain, for if the feoffor enter, his entry is not lawful, for 5 
the King is intitled, and his title ſhall be preferred. 
Teſtament. No condition or limitation, be it by ad executed, limitation of Co, 1.3, 
a uſe, or by deviſe, or laſt will, that doth contain in it matter 6: 4. b., 48. 
Uſe. repugnant, and tending to the utter ſubverſion of the eſtate, cr Co. 6. 43. 
matter that is againſt law, or matter that is impoſſible to be | 
done, is good. And therefore in all ſuch caſes if the condition be 
ſubſequent, the eſtate is abſolute, and the condition void : And 
if the condition be to go before the eſtate, the eſtate and the Co. ſuper 
Rp condition both are void. | Lit. 1vem 
Repignant If a feoffment or other conveyance be made of land, or a grant Co. me: e 227. 
conditions. of rent, c. in fee-ſimple, by deed or will, upon condition that Lit. 213 Co. 6. 43. 
To reſtrain the feoffce or. grantee ſhall not alien to certain perſons, as to I. §. V. e 


9 ä —ö—j—ꝙꝓ— — p TT 
= | - on ry 
_ — — „ Ir © 206 2 


7 alienation. or to J. S. and W. S. this is a good condition (1). So if one | © 
Et make a feoff nent in fee of land, on condition that the feoffee 1 
ue ſhall not alien it in mortmain; this is a good condition (2). So if?“ 
EL; Pram. A: be ſeiſed in fee of black acre, and B. doth infeoff A. of white 
i#Þ61 5 fact 605 acre in fee, on condition that he ſhall not alien black acre ; this | 
. is a good condition. But if the condition be that the feoffee or Co. 6. 43, 
grantee ſhall not alien the thing granted to any perſon whatſoever, 4. 84. ſuper 
or that if he do alien to any perſon, that he ſhall pay a fine to Lit, 223, 


P. 130. the feoffor ; theſe conditions are void in * the caſe of a common 
perſon as repugnant to the eſtate (3). But in caſe of the King, 
| Prerogative. {ch conditions are good, And in the caſes of a common perſon 
. alſo the alienation is good until it be avoided by the feoffor. And Bragg m 
223, in Paſc. 19 Jac. B. R. it was held by Juſt. Dodridge and Chamber- Tiner 
. V lain, that if a feoffment be on condition that if the feoffee alien, 
e, be ſhall pay 10, to the feoffor, that this is a good condition: but 
9.4 e. Ch. Juſt. and Juſt. Haugbiton held the contrary, for then this ſhall 2 At 
bea circumvention of the law. If a gift had been made to an 


./2/ 


— — 


; | (1) See ac 

(1) And the grantee may be alſo reſtrained from alienating for a particular time. Zarge's caſe, 14 reſolvedin $ 
on 82, and 3 Leon, 182. ; bf any uſe, « 
(a) Recauſe ſuch alienation is prohibited by law, and regularly, whatever is prohibited by law, mij o Foy v. F 
prohibited by condition, be it na prohibitum, or matum in ſe, Co Lit. 223. b. () 10 Co. 


(3) And the law is the ſame in a deviſe in fee, upon condition that ihe deviſee ſhall not alien; 1 4 
Pale, 


any conveyance whereby a ſee fimple doth Co. Lit. 223. a. OTH, Kat. Sho. 44 2 1 
(agar . 4 wy 


124. 


Co. ſuper 


Lit. 224. 


Perk. Sect. 
739. 21 H. 


6. 33. 


6. I 
em 


. 356 


. 


1. 87 


Dier. 48. 
Co. 6. 43. 


Co. ſuper 
Lit. iuem 
fape Dier 227. 
5 Co. 6. 43. 
6 #1 


. 


1 44 


Co. 6. 43. 


Chap 6. 


Dot. & St. Abbot, and his ſucceſſors, on condition not to alien, this had been | 


10 H. 7. 11. 


13H. 7. 23. 
Co. 10. 30. One ma 


l. 


Of a CONDITION. 


a good condition, | 7 
If one make a feoff.inent of land to an infant, on condition he 
ſhall nor alien to any perſon ; this is a good condition during the 
minority of the infant, but not afterwards. In like manner as if 
Le a feoffment to a huſband and wife, on condition they 


— 


covery, levy a fine with proclamations according to the ſtatutes of 
4 H. 7. and 32 H 8. to bar the iſſues, or on condition that he 
thall not make copyhold eſtates of copyhold land, according to 
the cuſtom of the place, wi make leaſes according to the ſtatute of 

2 H 8. ca. 28. theſe condi:ions are held to be repugnant, and , N + 
Br that cauſe void (1). And yet fee, for the laſt of eſe caſes, L L. — 
the opinion in Co. ſuper Lit. 223. to be contrary, and that a con- dl ray” 
dition to reſtrain the making of ſuch leaſes is good; for this pow- I. 21 * wi 
er is not incident to the eſtate, but given to him collaterally by. = © f* 
the ſtatute, and Quilibet poteſt renunciare juri pro ſe ftr dad. 1 
But tota curia in Mary Portington's caſe is againſt him (2). If a 4. te 2 : 
man make a gift in tail to 4 the remainder to him and his heirs, T - 4. 
on condition that he ſhall not alien ; this condition as to the eſtate 46 — the 
tail is good, and void as to the other“ And therefore if an 8 a 
nation be, he ſhall defeat it only as to the eſtate tail. And if a ant ar 
man make a gift in tail, on condition that the donee or his heirs, ay bt c Hu. 
ſhall not alien; ti is is a good condition to ſome intents, and void 
to other, and therefore if he make a feoffment in fee, or — of 
other eſtate by which the reverſion is diſcontinued tortiouſly, the Pay. 
donor ſhall enter, otherwiſe if he ſuffer a common recovery. And et 4 Hexte 977 
a gift in tail, on condition that the tenant in tail ſhall not make Arcowery. ꝓꝓꝓ 
a leaſe for his own life, 1s not a OTE? pa by Co. 6. 43- 
againſt Co, ſuper Lit. 223. If one in fee of land, make a 


->, 


4. 4. ſuper leaſe of it for years, or life, on condition that the leſſee ſhall not 


Lit, 22 3. 


./ 27 


5 


alien the land leaſed, or any part thereof, during the term, or on 

* condition that he ſhall not alien it, or any part of it, duging the P. 131, 
term without licence of the leſſor; theſe are good conditions. 8 

if one be ſeiſed in fee of a manor, and he make a leaſe of years 

of it to T. I. on condition that he ſhall not make voluntary ef- 

tates by copy ; this is a good condition. But in a feoffment in 

fee ſuch a condition is repugnant and void. And if one be poſ- 

ſeſſed of a leaſe for years, or of a houſe, or of any other chatte 

real or perſonal, and he give or fell all his intereſt therein, upon 


. 


(1) See accordingly power to ſuffer a recovery cannot be reſtrained by condition, 
relolvedin Sondey's caſe, 9 Co. 128. that no condition or limitation, be it by act executed or by limitation 
& any uſe, or by a deviſe ia a laſt will, can bar tenant in tail from aliening by a common recovery. See 
allo Fey v. Hinde, Cre, Fac. 697. | 

() 10 Ce. 39. 4. 


— 


1 Bury, 84. It was os 


condition 
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Of «a CONDITION Cul, 
condition that the donee or verdee ſhall not alien the ſame ; this 1 
condition is void for repugnancy, and the gift or ſale is abſo- | 
lute. | j | 
If one make a ſeoffment of land in fee, on condition that the co, ,,,, "poop 
feoffor ſhall retain the lard for twenty years without interruption ; Dier 214, . 207. 
it ſeems this is a good condition and not repugnant. | erk. Sect. 
— , If I grant — to another for life, if it ſhall pleaſe me ſo long Dier 3 12. 723. 
„ {ro ſuffer him ; it ſeems this condition 18 repugnant and yoid, 4 | 
| If a feoffment be made of land in fee, on condition that the Co. 103 
feoffee ſhall not enjoy the land, or ſhall not take the profits of the ſuber lu 
land, or on condition that the-heir of the feoffee ſhall not inherit 3 | 
the land, or on condition that the feoffee ſhall not do waſte, or on 41 H.. 
condition that his wife ſhall not be endowed ; in all theſe, and 8 H. 7. 
the like caſes, the condition js void as repugnant to the eſtate, Pert 8 
If a gift in tail be made, on condition that the donee or his iſ- _= 
LS & 47; = ' ſyes ſhall not take the profits of the land, or on condition that if * *. 
ee, the donee die, his eſtate ſhall go unto another, or on condition an 
& wih 57 that their wives ſhall not be endowed, or on condition that they 
ſhall not do waſte, or on condition that warranty and aſſets, or a ck. Seck. | 
collateral warranty, ſhall not bar the iſſues in tail; all theſe condi- 
tions are repugnant and void. | 
If lands be given or granted to two and their heirs, on condi- Co, i. f 
tion that the ſurvivor ſhall have the whole notwithſtanding parti- 
tion, or on condition that the ſurvivor ſhall not have the whole 


U albeit there be no ſeverance ; theſe conditions are repugnant and 41.83. | 
1 void. | d. 3. 65. 
1 If one make a leaſe for life, on condition that the leſſee ſhall Perk. fol . Sed. 
| not do fealty ; this condition is not good. BO I 
ul I lands be given to one and the heirs males of his body, pro- Co. ſuper 8 8 
"a vided that if he die without heirs females of his body, that the Lit. 10. _ 
Us donor ſhall re-enter ; this condition is repugnant and void. . t 
"BY If one have land in poſſeſſion, or reverſion, and he grant a rent Co, ſuper * 
ht out of it, on condition that the grant ſhall not charge the perſon Lit. 146 th 
1 of the grantor; this is a good condition, and not repugnant. Ga 2 t. 935. CC 
Af But if a man grant a bare annuity, or grant a rent charge out of; H. 7. 

bY another man's land with ſuch a condition, or if one grant a rent her 6. % . 2. 
$i charge, on condition that the grantee ſhall not diſtrain, nor charge Perk. & H,, A 
ii} the perſon of the grantor, or if one grant a rent out of land, on 73* | EN 

condition that Coal ſhall not be charged with it ; all theſe con- 


ditions are repugnant and void. So if two grant a rent charge 
P. 132.0utof land, provided & that it ſhall not extend to one of them; | Ang 
this condition is repugnant and void. og 
If a man ſeiſed in fee of land make a leaſe for years rendring Perk. e reſdue 
rent, and after the leſſee makes a leaſe to the leſſor of other 733. ition (Z.) 
land, on condition that he ſhall not diſtrain for his rent in the r law. 
former leaſe made to this leſſee; this is a good condition, and at 


uie it is rep 


——— 


: - : a” ge." g 
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1 not repugnant. | TY : condition o 
„ If one make a feoffment in fee, or leaſe for life, with war- mY againſt be 
p a man be bc 


7 „ Iranty, on condition that the feoffee or leſſee ſhall not vouch to 73* OY 
warrant, nor recover in value, or if the leaſe be made without 10 dene. 
impeachment of waſte, on condition that if the leſſee do waſte ) Condition 

: | of robbery 

See more : 

condition th 

them, in 

Abr. Conditi 
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ns. OO GCaANnpITION . mY 
| the leſſor ſhall re · enter; theſe are good conditions, and not re- . 
| ugnant (1). $5 re FR E 
o. ſuper ; Au conditions annexed-to eſtates, being pang to compel a Conditions 


it. 223. man to do any thing that is in its nature good or indifferent, or be- 283i law. \ 


1 ade 0 ts * » Or be ** 
„ing reſtrictive to reſtrain or forbid the doing of any thing which in — 
ek. Seck. its nature is mulum in ſe, as to kill a man, or the like, or malum W 


11. 723. 


probibitum, being a thing forbidden by any ſtatute, or the like, all < 4 W. 
ſuch conditions are good, and may ſtand with the eſtates. But 77 


by the matter of the condition tend to provoke or further the doing of 

ay ſome unlawful act, or to reftrain or forbid a man the doing of his - 

® duty ; the condition for the moſt part is void (2) And therefore | * 

7-4, if lands be given or granted to a man, upon condition that he ſhall TR 
4. kill a man, or upon condition that he ſhall burn his neighbours © © ³ 
* houſe, or upon condition that he ſhall forſwear himſelf, ot upon ee Do 
4 condition that he ſhall ſave and keep harmleſs the grantor Whatſo: ,,. * # 
Po ever he ſhall do, or that if he do not theſe things, the grant ſhall 3 


be void; this condition is void (3). Or if lands be given or 
granted to an officer, upon condition that he ſhall not duly execute 
rk, Set. nis office; this condition is againſt law, and void: ET fc de fimili+ 
bus. So if a gift be made in tail, upon condition that the donee 
ſhall diſcontinue, or one give or grant land, on condition that the 
grantee ſhall- be a foreſtaller againſt the ſtatutes; theſe and ſuch 
' ſuper like conditions ate void. And hereupon it is, that conditions an- 
206. nexed to land, that the profits thereof ſhall be employed to ſuper- 
11. 53. ſtitious uſes, are Void. And hence alſo it is that fuch conditions as 

d. 3. 68. are againſt: the liberty of law, as that a man ſhall not marry, or 
l eck. the like, are void. And hence alſo ſuch as are againſt the public 

| good. And therefore it ſeems if one grant his land to I & on 


1. 0 


ſuper 1 ok condition that he (being a huſbandman) ſhall pot ſow his araa & 

_ ig. ble land; this condition is void (4). And in all theſe caſes if 3 
F the condition be ſubſequent to the eſtate, the condition only is void. 9 

ſyper pb, and the eſtate good and abſolute ; if the condition be precedent, 

*. perk. the condition and eſtate both are void, for an eſtate can neither 

% s. commence nor enereaſe upon an unlawful condition. | 

5.1 . Plow. * All conditions annexed to eſtates, that contain in them matter Conditions 

6. „, at the time of making of them impoſſible to be done, are void. impoflible., 


Lit. And therefore if one give or grant land, on condition that a 
| man ſhall go to Rome in three days, or on condition that a 


— 1 — "1 


_ — 


) And in caſe of any repugnancy or inconſiſtency, the condition or limitation muſt determine or 
i the whole of the eſtate to which it is annexed ; and not determine it in part only, and leave it good 
rk. Seb. he reſidue See Fearne on Cent. Rem. zd edit. 178. and further as to-repugnart conditions, Vin, Abr. 
tion (Z.) Bac, Abr. Condition (L) and Com. Dig Condition (D. 4.) 
The law diſtinguiſheth between a condition againſt law for the doing any act that ie, malum in ſe, 
a cond tion againſt law that concerns not any thing that is malum in ſe, but is therefore againſl lawd _ 
uie it is repugnant to the eſtate, or againſt ſome maxim or rule in law z when therefore it is ſaid nel | 
condition of the bond be againſt law, that the bond it ſelf is void; it muſt be underſtood of a condi FI 
rk. del. againſt law for the doing of ſome act that is malum in ſe; and yet therein alſo the law diſtinguiſhes flor 
2 man be bound upon condition that he ſhall kill J. S. the bond is void; but if a man makes a feoff/24 
upon condition that he ſhall kill J. S. the eſtate is abſolute and the condition void. Co, Lit. 206. be. 7 - 
o Carpenter v. Beer, Comberb. Rep. 246. Fai 
Condition to do any thing which amounts to maintenance, is void; as to ſave A. harmleſs from ſuch/#* = 
il of robbery as B. bath againſt him; this condition is againſt law. 18 E. 4. 28. Rell, Abr. 417. aaa. 
| See more amply as to conditions againſt law, and therein, particularly as to bonds of refignation, . . 
condition therein will make them void, and in what caſes equity will grant 4 perpetual injunction a 
' them, in Bac. Abr. Condition (K.)) Eg. Ca. Abr. Bonds (C.] Com, Dig. Condition (D. . WF 
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1 18% un, void; for an eſtate can neither comm::nce nor increaſe upon an im- 
3 . Pra condition, And if the thing to be done by the condition 
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ro ᷑ O a CONDITION. 
„ P. 133. man ſhallinfeolf . a corgoration, when there is none ck f er 


e * terwards by the act of God become impoſſiblez the condition is 
by doecome void, and the eſtate abſolute (1) ; as if à feoffment be 


Limiation, * And the fame: ve is for the moſt part of limitations, if they be Ca. C. 4. 


condition in 
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one give lands in tail, 6n condition that the eſtate ſhall ceaſe, as 
if the tenant in tail be dead; or if one grant lands, on condition 
that a man ſhall infeoff his wife ; all theſe and ſuch like eonditi- 
ons are void. And in theſe caſes aſſo if the condition be fubſs- 
quent, the condition is void only, and the eſtate is abſoſute'; and 
if the condition be precedent, the condition and the eſtate both are 


*. 


ſlible at the time of the making of the condition, and do af - 


made, on condition that the feoffee ſhall before Eaſter following 
enfeoff the ſeoffor, and the feoffee die before the day; or on con- 
dition that the feoffee ſhalt appear in ſuch 4 court before or at 
Eaſter, and he die before the time; in theſe caſes the condition is 


gone, and the eſtate is abſolute! (2). Tp 


Co, ſuper 
Lit. 209. 
208, 219, 
Co. 2, 79. 6 
31 Lit. 363 
Plow. 30. 
Perk. Sect. 
155. 779 
79 787. 
793. 789. 
788. 38 Ed. 
3. 11. 

Dier 311, 


repugnant, ſſibie, or againſt law, as is before ſhewed to be of 1. 84. 
| conditions, L more in — diviſion following. 3 
8. How a I t is a general rule, that ſach conditions annexed to eſtates as Co. 8. y, 
ee ot 2 li. ZS in defeaſance, and tend to the deftruftion of the eſtate, being ſuper i 
maitation Odious to the law, are taken ſtrictiy, and ſhall not be extended be- g 4% 
ſhall be tak- Yond their words, unleſs it be in ſore fpecial caſes (3). And 
en and ex- therefore if a leaſe be made; on condition that if fuch a thing be 
ee ;, not done, the leſſor {without any words of heirs, executors, {Fe.] 
ad ad * ſhall re-entet and avoid it ; in this caſe ly the heir, execy- 
ought to be tor, Je. ſhall not take advantage of this condition. 80 if one 
performed. make leaſe for years of a houſe, on condition that if the leffor 
1. Ia reſpect ſhall be minded to dwell in the houſe, and ſhall give notice to the 
of perſons. leſſee, that he ſhall depart ; in this caſe if the leſſor die, his heir, 
executor, Oc. ſhall not have the like advantage and power as the = 
lefſor himſelf, for the condition ſhail not be ext to them. 
Not to alien. And hence it is, that if a leaſe for years be made, on condition Dier 66 
that the leſſee ſhall not alien without the licence of the lefſor ; in 
_ , thiscaſe the reſtraint ſhall continue only during the lives of the 
leſſor and lefſee and no longer. And yet this rule hath an excepti- Co. fupe 
on; for if a man mortgage his land to *. upon condition that i 2 
if the mortgagor and J. S. pay 20s. ſuch a day to the mortga- | 
Lees that then he ſhall re-etiter, and the mortgagor die before the 
* 


To pay mo- in this caſe I. S. may pay the money and perform the 
ney. condition. But otherwiſe it is whiles the mortgagor doth live, | 
for in that time J. S. alone without him may not tender it, | 
and if he do, this tender is no performance of the condition. Col 
And in cafe where a condition doth tend to create an eſtate, there perlt. : 
it ſhall have the moſt favourable expoſition that may be; and Co. 8.6 
D ; | , of it 2 8 2 2 0 
(1) OP aceotdingly the caſe of Themar v. Heel. 4 Med. 66. Shin. 301. „„ == 0 
2) When's condition cute ef two parts in the disjunctive, and both are 1 at the ume! (1) See aci 
making the condition, and afterwards ons of them becomes itnpoſſible by the act of God, a perfocmu 2) See fur 
of the other is not cotmmpeflable, 5 Co. 23. 4a. 3 Med. 233. See further as to conditions in, hom a cond 
Vin. Abr. Condition (C. 4.) Bac. Abr. Condition (M.) Cem. Dig. Condition (D.) ._ ...... » on, Dig. Co 
(3) See accordingly 4 Len. 241. Conditions when they tend to defeat eſtates are Htricti inis © (3) 1f the « 
Rep 128. Roll. Rep. F 6 Conditiotis in reſtraint of marriage are odiqus, and are therefore held iv! party accepts 
utmoſt rigour and ſtridneſe, per Ld, Mas dd, 4 Burr, 2055, Long 5 2 | chere (s) And he 
33 9 art 170 L Coin hf She, 1 PSS writes ” 
e to Cart 12 C 424 330 
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therefore in that eaſe albeit the words be not ſutisſied, yet & if the * P. 134. 
intent be ſatisfied, it ſufficeth (1). And therefore if one make a To make ub 
feoffinent in fee, on condition that the feoffee ſhall make an eſtate eſtate. 

back again in tail to the feolfor and his wife before ſuch a day, 
and before that day the feoffor die; in this caſe the condition ſhalt | 
be performed as near to the intent as may be; and therefore if the - , 


condition be, that he ſhall make the eſtate to them two Habendum 
to them and the heirs of their two bodies engendred, the remainder 
to the right heirs of the feoffor, the eſtate ſhall be made to the wife 
for life without impeachment of waſte, the remainder to the heirs - 
of the body of the huſband begotten on the wife. And if A. enfeoff - 1 
B. on condition that B: ſhall make an eſtate in frankmarriage to C. f 1 
with ſuch a one the daughter of the feoffor; in this caſe albeit an | 
eſtate in frankmarriage may not be made, an eſtate ſhall be 
made to them for their lives (2). Fe „e de femilibus. Conditio + 
beneficialis, que flatum conflruit, benigne ſecundum verdorum in- 
tentionem oft interpretanda ; eodioſa autem, que fatum de fruit, 
ftrifte ſecundum verbor um proprietatem eff accipienda, ' © 
Co, ſuper In all caſes where a time is ſet, for the doing or performance of 2. Fa reſpe&t 


* 209 the matter contained in the condition, be it to pay money, make of dme. 
A 5. an eſtate, or the like, it muſt be done at the time agreed upon, and 
31 Lit. 383. ſet down in the condition (3). And in caſes where it to be 
Plow. zo. done before a time certain, it muſt be done before that time, or 
eck. SER. * elſe the condition'is broken. But in all caſes where no time is ſet 
5 7 for the doing of the thing oontsined in the condition, be it to pay 
. 78%, money, make an eſtate, ot the like, if the att to be done, be to be 
138. 38 Ed. done to the party that doth make the eſtate, or be to be done to 
211, him and a ſtranger, and be ſuch à thing as is for the benefit of 
Der it. him that doth make the eſtate, and for his benefit only, there re- 
gularly the party that is to do the thing ſhall have time to do it 
uring his lite, unleſs the party, feoffor, Wc, that doth make the 
firſt eftare, whereunto the condition is annexed, doth haſten" the 
doing thereof by tequeſt; for if he requeſt the doing thereof and 
ſet no time, it muſt be done within a convenient time after that 
requeſt ; and if he requeſt and prefix a time convenient when he 
_ doth defire to have it done, it muſt be done at that ine; and in 
theſe caſes the condition cannot be broken without a"requeſt, ſo 
long as he to whom the eftate upon condition is made be living. 5 
And chereſore in this caſe it is not like to a condition made by To pay mo- 
a will ; for if one deviſe his land to J. 8. fo as he pay the ey, 
twenty pounds to J. O. the teſtator doth owe him. and no time 1 
ſet for the payment thereof; in this caſe he muſt pay it as ſoon as 
it is demanded, or he doth forfeit the land, and the heir may 


a 


49, 


* enter. But if the ching to be done; be to be done to a ſtranger, 
t. 1 and be for the profit and benefit of a ſtranger only ; as if a feoff- 
ment be made, on condition that the feoffee ſhall marry the 1 


daughter of the feoffor (4), or on condition that the feoffee . 


. — 


mens I 
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(1) See accordingly, 10 Med. 0. 5 1 | 8 
45 | (2) See further how a condition ſhall be conſtrued, Com. Dig. Chancery (2 Q) and by whom'andito © + 7 

; _ — is — be performed, Bac. Abr. Condition (P.) Vin. Abr. Condition (F. a.) (G. a.) 38 
To en. ig. Condition (G.) * _—_— 
wt (3) 1f the coodition be to pay money at ſuch e day, it is ſufficient if it be paid before the day, if be 

| party accepts it, for that amounts to payment upon the day. Co, Lit. 212, b. : 


) And he doth not when thereunto required, but continues to hold the lands, this is a deſorcement 


dich atiſet upon à breach of the condition : See 3 Bl, Com, 173. 
a 5 K 2 * ſhall} 
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+ OOTY Of «s CONDITION: - Ge 
* P. 135 * ſhall infeoff a ſtranger, and no time is ſet for the doing hereof. ; 
To infeoff. in theſe caſes the feoffee ſhall not have time during his life to do 
| it, but he muſt do it in a reaſonable time, and that without any 
requeſt at all, or elſe he doth break the condition (1). And in 
ſome ſpecial caſes when the act to be done is to be done to the 

* party himſelf, the party ſhall not have time to do it duting his 
To grant an life; as if one grant land to J. S. on condition that he ſhall grant 
adyowlon or an advowſon to the grantor for his life; or on condition that he 
arent. ſhall grant a rent charge to the grantor during his life, to be paid 
i at Michaelmas and Lady -day; in theſe caſes the grant of the ad- 
yowſon muſt be beiore the advowſon fall, and the grant of the rent 
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muſt be before either of the days of payment come, and that with- N NT 
out requeſt, elſe the condition is broken (2). And if the condi- Perk. Sed. bit, 213. 
whe tion be that if J. $ do ſuch an act. that then the feoffee ſhall pay 9- 798. it, Sect, 
e pry gef ten pounds to the feoffor, elſe that the feoffor ſhall re-enter, and p43e 345, 
_ - <7. no time is ſet when the feoffee muſt pay this ten pounds; in this 32 
EY | | pay en po z * jon 60, 


. 0 


caſe it ſeems the payment mult be as ſoan as the ſame act is done, 
and that withont any requeſt at all. And in caſe where the fe- Co. ſuper 
offee, Efc.. or a ſtranger, be to do an act, and he alone is to do Lit. 203. 
it, and it doth nothing concern the feoffor, c. as to go to Rome, 
or the like, there the feoffee, We. or ſtranger ſhall have time 
during his life to do the thing, and it cannot be haſtened by re- 


queſt, Swe 74 OS | Fire: 
To make a If lands be granted, on condition that the. grantee ſhall make a Co. ſuper 
leaſe, leaſe for life of other lands to the grantor, the remainder. to a Lit. 220. 


ſtranger; in this caſe the feoffee ſhall have all the time of his liſe 
to do it, if he be not haſtened by requeſt. But if the condition be 
to make a gift in tail to a ſtranger, the remainder to the feoffor ; 

in this caſe it muſt be done in time convenient without requeſt. 

If the King licence his tenant to infeoff A. and B. fo as they give 

the land again to the feoffor, and the heirs males of his body, and 

he make a feoffment accordingly ; in this cafe it muſt be re- 
8 before the death of the feoffor, or elſe the condition is 

- roken. 0 1850 | 1 

To infeoff. If A. infeoff B. of black acre, on condition that if C. infeoff B. Co. ſuper 
of white acre J. ſhall re-enter ; in this caſe C. ſhall have time to fob. 
do this during his life, if B. do not haſten it by requeſt,”  * 

To get the [If a leſſee grant his eſtate to a ſtranger, on condition that the Perk. el. 
N will of grantee do get the good will of the leſſor, and no time is ſet when 795* 


he ſhall get his good will ; it ſeems in this caſe he ſhall have fe 
time to get his good will during the term, and that although 
he deny it at the firſt, yet if he grant it afterwards that this is 
ſufficient. | f = 122 
When a time is ſet in certain for the payment of money, or Lit. Sea. [2) See the | 


(3) Where a 
accept paym 
1) The mor 


the doing of any other thing generally, neither agent nor pa- 347 Co. ſr 
tient are bound to attend any other time. And if the thing be an 
to be done on a day certain, but no hour of the day is ſet 


| : l wiſ 
P. 136. down wherein the * ſame ſhall be done; in this caſe they muſt "pk the 4 
| ] diated by la! 
oi King a legal 
ESE 5 | pful mency of 
{1) See accordingly Bac. Abr. Condition, pl. 26. and pl. 219, by ptoclam 
(2) It a man grant an advowſon, upon condition that the grantee ſhall regrant the ſame to the grau Ae 68 re 
in tail, in this caſe if the church become void before the regrant, or before any requeſt made by the es fa 3 
grantor, he may take advantage of the condition, becauſe the adyowſon is not in the lame plight it u . 9. V. 
at the time of the grant. Co. Lit. 228. b. a wing 6 tell 


attend 


es the morts 
MOrtgagee ai 
ber in Jin. 
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a Of a CONDITION. „5 
attend ſuch à diſtance of time before the ſun ſet, as may be con- 5 
venient to do that work in. And if the condition be to pay money To pay mo- 
at a place certain, at any time during life; in this caſe the money nei. 
may not be tendred at any time in the place, in the abſence of him 
that ſhould receive it; but he that is to pay it muſt give notice to 
the other party before hand, at what time he will tender it, that - 
the other may be ready to receive it, Or if at any time the par- 
ties happen to meet at the place, a payment or tender then at that | 
place is ſufficient (1). And the ſame law is for the moſt part in Obligation. 
conditions of obligations (2). | „ | | 

0. ſuper In caſes where a place is ſet down for the doing of the thing 3. In reſpect 

it. 210- contained in the condition, there it muſt always be done at that of places. 

Sed. place, unleſs by ſome agreement made between the parties after- 

543. 34. wards another place be appointed; otherwiſe the condition is not 

Bro. Condi- performed, and the parties are not bound to attend in any other 

en 60. place (3). But in caſes where there is no place ſet down for the 
doing of the thing contained in the condition, if the thing to be 

done be a corporal ſervice, as to pay money, or any ſuch like 
thing, the party that is to do it muſt at his per. l ſeek out the per- 
ſon to whom it is to be done, if he be infra regnum Anglie ; but 
if he be not within the kingdom, he is not bound to ſeek him, and 
yet the condition is not broken. And if the thing to be done be 
either local, i. e. ſuch a thing as muſt be done in or at a place To pay mo- 
certain, as the making of a feoffment of land, payment of rent, ney. | 
or the like; in this caſe the thing muſt be done at that very place, 
and a tender of doing it in that place is a ſufficient performance 
of the condition : as for. example, if a feoffment be made, on 
condition that the feoffee ſhall pay to the feoffor twenty pounds 
on Eaſter- day at Dale, and the feoffee tender the twenty pounds 
the ſame day at Sale; and albeit the feoffor be at Sale, and he 
tender the twenty pounds to his perſon theie the ſame day, 
yet this is no performance of the condition. And if a ſeott- 
ment be made in mortgage on condition for the paymert of 
ber money at a day, and no place is ſet for' the payment thereof ; 
8. in this caſe the mortgagor muſt ſeek the mortgagee and tender 
it to his perſon at his peril ; and tender of the money upon the 

ged. land mortgaged, is not a ſufficient performance of the condi- 

tion (4). And if a feoffment be made, on condition that the To infeoff. 

feoffee ſhall infeoff the feoffor of white acre in Dale; in this 


a 


* 


* 
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. b.) Com, Dig. Condition, (G. 3.) Bac. Abr. Condition (P. 3). 
i) See che chapter on obligations. a 
8 (3) Where a certain place is appointed for payment, the one party is not bound to pay nor the other 
It, 21þ accept payment in any other place. 1 Rol. Abr. 444. N ; 
) The mortgagor ia order to perform the condiuon, and make «ſufficient tender, muſt be attentive 
wiſe to the time and manner of making his tender: as to the time, if the payment is mentioned to be 
de on the day indefinitely, any convenient time before the laſt inſlant of the day is the uttermoſt time 
diated by law, Co Lit. 202. a. See alſo Cen. Dig. Condition (G. 8.3 with reſpe& to the manner of 
king a legal and ſufficient tender of the mortgage money, if the condition be (as it uſually is) to pay 
fal money of Great Britain, that is to be underſtood money coined by the King's authority, or foreign 
grapt by proclamation made current within the realm, Co. Lit. 207. a. 5 Co. 114. b. and though it may 
"oy th very inconvenient to a mortgagor to procu: e the whole ſum in caſh, yet he is to conſider that Bank 
** es are not ſtrictly a legal tender, unleis offered to be turned into money. Ey. Ca. Abr. Mortgages 
e. Vin. Abr. Tender (B.) The mortgagor may bring the money in purſes or bags, without 
tien Wing or telling it; it being incumbent on the mortgagee to put it out, and tell it. It alſo be- 
2 es the mortgagee to inſpect the goodneſs of the money; tor if there is any bad money in the bags, and 
mortgagee accepts it, the mortgagor is not bound to change it.—5 Cs. 11. Co, Lit. 208. a —See 
ver in Jin. Abr, Tender (E). f 


L D. g- 22 | 35 | _ caſe 


(1) See more fully as to the time of performance of a condition, Yin. Abr. Condition from (C. b.) to | 
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f \ caſe the feoffment, ot the tender of it muſt be Iii Dae; and Edi | 
nneot be elſewhere, and 4 tender of it there is ſufficient to perform - 
To acknow- the condition. 80 if the condition be, that the feoffee ſhall in 
ledge ſatis- Faſter Term next acknowledge ſa tis faction upon à judgment in the 
faction. . X;ng's Besch: this muſt be done thiete, and canfot be done elſe- 
where, 80 if a fedffinent in fee be made of white acre; rendting 
rent to the feoffor and his heirs, on condition that if the rent be 
* P. 137. not paid, the feoffment to be void, and “ no place is ſet for the 
To pay rent. payment of it ; in this caſe the feoffee is not bound to tender his 
rent any where for the ſaving of the condition, but upon the land, 
andi a tender there is ſufficient. And if a man make & feoffment in 
1 fee, without any reſervation of rent precedent in the deed,” on con- 
dition that the feoffee and his heirs ſhall render à yearly redt of 
twenty 8 to the feoffor and his Heirs, and if they 
fail, that the or ſhall re-enter ; in this caſe alſo ſt ſeems the 
pr or tender muſt be upon the land. But if the condition 
, that he ſhall render twenty ſhillings a year to a ſtrunger, and 
his heirs x this is no rent, nor in the nature of a rent, and there 
fore in this caſe the feoffee muſt tender it to the perſon of the 
ſtranger where he can find him at the day, or elſe he doth break 
the condition, and tender upon the ground is not ſufficient. But 
in theſe caſes if the nature of the thing to be done be ſuch as will 
not admit of ſuch à carriage from place to place, to feek out the 
perſon of the feoffor, Qc. there albeit the thing to be done be cor- 
al or tranſient, and not a local thing, yer he that is to do it 
all not be bound to ſeek out the perſon of the other; as for ex- 
To deliver ample, if an eſtate be made, on condition that the grantee ſhall 
wood or deliver twenty quarters of wheat, or twenty loads of wood to the 
corn. _ grantor at ſuch a time, and no place is ſet for the doing thereof; 
n this caſe the grantee is not bound to carry the fame about to ſeek 
the feoffor or grantor, as he is bound to carry money; but before 
the day, the grantee is to know of the grantor where he will ap- 
7, int to receive it, and there it muſt be tendred. And the like la 
Obligation. is for the moſt part in conditions of 6bligations. 
It is beſt therefore in all theſe caſey, and herein he that is to be 
the agent is to take care to have certainty of time and — ſet 
down in the condition for the doing of the thing that is to be done, 
and the more certain it is, the better it is for him (1). 
4. In reſpect If a leaſe be made, on condition that the lefſee ſhall pay to the Per Jul. 
of other Jeffor all ſuch ſums of money as the leſſot ſhall lay out in ſuch a Bridgman, 
. buſineſs; in this caſe, the leſſor muſt firſt tender to the leſſee a 
+ ty note of the charges, before the leſſee is bound to pay; and until 
this be done, the condition cannot be broken. And after a note 
is given alſo, he ſhall have ſome reaſonable time to provide the 
money. And if he tender him a note of more than in truth he 
doth lay out, the ſeſſee, if he know it, may pay ſo much as is MP ck. Sea. 
3 laid out, and he may refuſe to pay any more. | 46 
To make an Tf lands be granted, upon condition that A. ſhall make an ef. Co. 5 % 
eſtate, tate of lands at the charges of B. in this caſe 4. muſt do the firſt 
act, wiz. notify to B. what aſſurance he will make, before B. is 
bound to tendet the charges. LEM 
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(1) See further as to the performance of a condition at a certain place, in Bac. Abr. Condition If. 
Vin. Abr. Condition (U. b.) Com, Dig. Condition (G. 9.) 5 


— (1) But if ſuch condition copulative is impoſſible to be performed, it ſhall be taken in the d'sjunQive. 


1 undtive, becauſe he cannot have an executor in his liſe time, Roll. Air. 444. ante 115. 
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Of a COND IT ION. N 1 Sh 1 


Chap. 6. N25 2 

. J. If a feoffment be made, on condition that the feoffee fla give To deliver 
xc, B. K. ſo much houthold ſtuff to the fegffor, or ſo much money for it as houſbhould 
it mall ® be rated at by two indifferent perſons to this end to be nuf or pay 
choſen ; it ſeems in this caſe, the election of the two men muſt be + 5. f. 
by the feoffee : but if the words be by two perſons to be indiffe- 3 
rently choſen, then the election all be by both parties, for in the 


_ the word indifferent doth go 40 the praiſing, not to the 
, ons. 8 . ; 3 ; 
5H. 8. 1. If a feoffment'be made of a „on condition that the fe- To cleanſe 


Plow. offee ſhall rake the ditches; in this cafe if the feoffee do it once, ditches. 
ColthirV's it is a ſufficient performance of the condition. And yet if a man * 
fag ta houſe for life, on condition that the leſſee mall dwell and To dwell in =-' 
reident in the houſe during the ſsi term; in this cafe it is not eule. 
ſufficient that he dwell in it once during che term, but muſt do fo | 

all the term, or elſe the condition is b FOE | 5 

erk, Set. If an annuity be granted of ten marks per annum ton man, on 

bog. condition; or till he be promoted to a benefice by the grantor, and 
it is not ſaid of what value the benefice hall be; in rhis caſe it 
Mall be taken for a'benefice of as great value, and of ns an To give 
eſtate as the annuity is; otherwiſe the grantee may refuſe it, and 8994s. 
yet his annuity ſhall continue. Ce N | 

er, Set, If a feoffment be made, on condition that the Teoffee ſhall give 

[42 all his goods f que fuerint, or give all his pikes in his pond f 

gue fuerint ; in this caſe the ſhall be taken in the preſent 

tenſe, for the goods and pikes that are at the time of the grant. 

But if a feoffment be on condition that the feoffee ſhall give all 

his goods in London fi que fuerint, that did helong to T. S. in 

this caſe the words ſhall be taken in the preterperfe& tenſe. .- . 

Haward & If one make a leaſe of the manor of Dale (wherein is a wood 2 wa 

3 called Dale-2wood) excepting all the woods, and under-woods, or king 

. Car, Zrowing in Dale- wsd, and all the great trees growing elſewhere, the wood. 

3,R and this is upon condition, that 1 the leſſee ſhall diſturb the 

leſſor to cut and ſell the wood and underwood excepted, the leaſe 
to be void ; in this caſe it ſeems the condition ſhall extend only to 
the wood and underwood in Dale-2voeq, and not to the trees elſe- 
where: but if the words of the condition be [ſhall diſturb, &c. 

to cut, c. the wood and underwood on the premiſſes] contra. 

Der 142. If one grant land rendring rent at the feaſts of S. Michael and To pay rent, 
Lady day or within a month after, on condition that if it be behind | 
after the feaſts and days limited by the ſpace of eight weeks, that 
the leaſe ſhall be void ; in this cafe the eight weeks ſhall be ac- 
OY the month which is the twenty eight day after the 

aſt, : 
H. . 10. If the condition be made in the copulative and conſiſt of divers 
0, ſuper parts, every part muſt be -obſerved, or the 'concition will not be 


: 
; 


ens. performed (1). But when it is made in the disjunctive, if any part 
RO of it be obſerved it is a ſufficient performance of the — 2 


er 337, And therefore if a feoffment be made, on condition to reinfeoff 
572 and pay * twenty pounds, and the feoffee do reinfeoff but not pay * P. 139. 
the twenty 3 in this caſe the condition is broken. But if | 
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Den 32. As where the condition is, that be and bis executors ſuall do ſuch à thing, this is in the dis- 
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Of CONDITION | Chin 
the condition be to reinfeoff or pay twenty pounds, and the fe- 
offee do one of them; it is a good performance of the condition 
1). And when it is made in the copulative and disjunctive both, 
it ſhall be taken in the digjunctive only; as, if a leaſe for years I 
be made to A. and B. his wife, on condition that the faid 4. and g. 
or any child between them ſhall ſo long live; this ſhall. be taken 
in this ſenſe if the huſband, wife, or child ſhall fo long live; fo 
that the leaſe ſhall not be determined by the death of the huſband 
or wife alone (2). If there be two proviſoes in two ſeveral inden- 
tures of conveyance of ſeveral manors to A. and B. that if the | 
feoffor pay or tender twenty ſhillings to 4. and B. or the heirs | 
of A. that the conveyance ſhall be void, and A die; in this caſe 
tender to B. is not ſufficient, and it muſt be made to the heir of | 
A. and it muſt be twenty ſhillings for every proviſo : but other- 0, g. 95. & 
wiſe it is of a collateral act : | | | | 
If the words of a condition be thus, that upon ſuch a contin- Co. 3.6, 
gent the party ſhall enter and retain the land until the thing be ſuper Lit, 
done, Ec. in this caſe, and by theſe words, the eſtate is not de 203, 2 
termined ; as it is by theſe words, [that the eſtate ſhall be void, 6. 12 
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or that the grantor ſhall re-enter, or the like] And in theſe 
words there is a difference alſo to be obſerved ; for if the words 
be, that upon ſuch a contingent the eftate ſhall ceaſe and be void, 
and it be a leaſe for years to which the condition is annexed, the 
eſtate is ipſo facto void without entry, or claim, and can never be 
affirmed afterwards ; but if the words of the cloſe of the conditi- 
on be, that the feoffor, leſſor, &c. ſhall re-enter, without any 
other words, albeit it be in a leaſe for years, yet the leaſe is not 
void until he hath made an actual re-entry. But in both caſes if 
. 
| 
1 
: 


2 
4 20 "2% 1 oF” — 
* © 9” - 25 5 £0 3 
n _— 1 2 % . 
ace i ee AE ey xd. + 


Va 
> bi: * 2 pl 
r 
2 


the eſtnre to be avoided be an eſtaie in fee, or for life, it is only 
yoidable by the breach of the condition, and muſt be made void 
by entry, or claim; and until this be done, the grantor can make 
no new eſtate of the land. But in the firſt caſe before, the party 
ſhall retain the land and take the profits of it in the nature of a 
pledge, until the hg be done agreed upon in the condition, and 
«avg and then the other party thall have the land again. See more in the 
Js or I- next queſtions. And in obligation numb.” 7. covenant numb, 6. 3 
netic The words of a condition may be performed, and not the in- Co. 8., of le” 
ſhall be ſaid tent; and the intent may be performed, and not the words; and Lit Sed. Fee has th 
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5 to be per- then for the moſt part a condition is performed when the intent or 0 If, Go. Lit. 
N ava. hae and meaning of it is obſerved. And therefore if a feoffment bee” one 
WK 1 When the made, on condition that the feoffee or his heirs ſhall make an eſ- 2 H. 4 1h war = 
9 act is to be tate to the feoffor and his wife in tail before ſuch a day, and be- what perſo 
n done be- fore the day the huſband die, and then he make an eſtate as ongage (E. 


tween the near it as he may, vis. to the wife for life without impeachment ment acco! 
faves, Of waſte, and after to the heirs of the body of the huſband ; this 75 1 
To m ke 15 à good * performance of the condition. And if the condition 7 | 


0,2, c. 29, 
nds and in 2 
wer le cen 
4 Ayr ocecd 
Fee ſel co 
BY t in. achon | 
— — cen : , | — ”, at ſeſſion 
| mortgaged 

(1) If A. obliges himſelf to piy to B. ten pounds, er ſo much as J. S. ſhall appoint, if J. &. wills right to re 
appoint any ſum to be paid, A. ſhall pay the ten pounds, Law. 694. What ſhail be deemed 2 condb® ", pay ſuch 
disjunQive, how it ſhall be performed, and when the performance ſhall be excuſed, ſee in Com. Dh mor gage, 
Condition (K.) . : arge of the 
(2) See acgordingly the caſe of Baldein and Cocks, 1 Leon 74. Owen 52. S. C. ; liver op all 
FA 2 | | heiwj ar, Court 
"1''t:ng plai 
the; Co 
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an eſtate, be that the grantee ſhall make a feoffment of land ; and he make 
P. 140. a leaſe of the land firſt, and then a releaſe to the leſſee and his 
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heirs 3 this is eantamotne and a good performance of the conditi- 1 


On (1). . ' Ny . e 1 
o. ſuper if a feoffment be made, on condition that if the feoffor or To pay 
it. 242. his heirs pay ten pounds by a day, the feoffment to be void, and money. 
erk Seft. the feoffor before the day doth commit treaſon and is executed, 
% 523 and ſo dieth without heir ; and after, before the day, the heir is 
reſtored, and he at the day doth pay the money ; in this caſe this ; 
is a good performance, notwithſtanding there was once a diſabi - 
lity. So as if heretofore one had made a feoffment, on condition . 
to reinfeoff by a day, and before the day the feoffee had entered 8 
into religion, and then had been dearraigned, and at the day | 
had made the feoffment; this had been a good performance of the 
condition. | raping | | 
0. g. 96. & In feoffment be made, upon condition that if the feoffee ſhall By and to 
per Lit. pay to the feoffor ten pounds ſuch a day, that then he hall have ri rec 
93. 20). the land to him and his "heirs; otherwiſe that the feoffor ſhall re- bal 1. 
enter; or if it be made on condition that the feoffee ſhall pay ten condition. 
pounds to the feoffor ſuch a my and beſore the day the feoffee * 
ſell the land; in this caſe the ſeller, or the buyer either of them 
may tender the money at the day, and this will be a good perfor- 
mance of the condition; for he that hath intereſt in the land on the 
one fide, or in the condition as party or privy on the other ſide, may 
tender and perform the condition to fave the eſtate. | | 
Sect, If lands be mortgaged, or (which is all one) if a feoffment be | 
34- 63). made of lands on condition that if the mortgagor or feoffor pay ten : 
5 9.7.2: pounds to the feoffee ſuch a day, that then the eſtate ſhalt be void, | 
and before the day the mortgagor or teoffor die; in this caſe the 
heir or executor of the feoffor, the ordinary, the gardian in chi- 
valry or ſocage of the heir of the feoffor, or any other by either of 
their commandment precedent, or aſſent ſubſequent, may pay this 
money at the day, and payment or tender of it by either of them 
4, i2;, at the day is a good performance of the condition (2). + And fo Teſtament. 


. ” 4 


(1) If a man is bound in an obligation upon condition to infeoff J S. and he makes a leaſe for years 
d releaſe to him in fee; he has per ormed the condition, although he has not performed the words. 
low. 7. It is well performed, beeauſe this in law amoums to a_reieale. Br, Abr. Condition pl. 158. Fea 
(2) Becauſe they repreſent the perſon of their teſtator, &c. and have an intereſt in the land; and the 
offee has the ſame advantage if the payment be made by the heir, Cc. as if it were by the feoffor him- 
lf, Co. Lit. 209. but it the money is not paid at the day, whereby the condition is lolt, and the eſtate 
the moriagee becomes abſolute at /aw, the mortgagor is allowed in equzty to redeem, on payment of 
te money due; and this is called his equity of redemption. The doctrine of redemption of eſtates in 
ortgage is very intereſting, and very extenſive, The reader will find a full explanation of the nature of 
what perſons are intitled to it, after what length of time, and in what manner, in Bac. Abr. tit. 
ortgage (E.) Com. Dig. Chancery (4 A. 4.) Vis. Abr. Mortgage (Q.) The mortgagor upon non- 
ment according to the condition, became irrelevant, except in a court of equity, until the ſtatute of 7 
e0,2, c. 20. That a& recites, that in ej ectments by mortgagees for the recovery of the mortgage 
ads and in actions on the bonds given by the mortgagors to pay the money, courts of law have nc! 
wer te c:mpel mortgagees to accept the principal and intereſt due to them and celle, or to flay mortgagees 
Nen to judgment in ſuch actions, but mortgagers muſt have recourje to a court of equity, in 
ec aſel courts of equity do not relieve till the hearing of the caule : For remedy thereof it is enacted, 
& ina on on bond for payment of mortgage money, or in eje ments in any of the courts at He/tmine 
at ſeſſi ns in Wales, or in the counties palatine of Cheſter, Lancaſter, or Durham, or the recovery 
mortgaged lands, when there is ro ſuit depending in equity for forecloſing thereof, If the perſon have 
s right to redeem, and who ſhall become defendant in ſuch action, ſhall, at any time pending ſuch ac- 
", Pay ſuch mortgagee, or, in caſe of his refuſal, bring into court, all principal and intereſt due u 
e mor gage, and all coſts, the monies paid to ſuch mortgagee, cr brought into c: urt, ſhall be in full dil- 
arge of the mortgage, and the court may compell ſuch morigagee to re-convey the mortgage lands, and 
liver op all deeds relating to the title thereof, And it allo enacts that in all ſuits in equity tor fore» 
ir, Courts of equity, upon application made by the de endant having a right to redeem, and upon 
tag plaintiffs right, may at any time before the cauſe be brought to hearing, make ſuch deciee there- 
then could have made in cate ſuch cauſe had been regularly brought to hearing. 110 
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| Of CONDITION. 
alſo is ſeems is the law —_ a deviſe of land to 1. I. paying 
to 7. D. twenty pounds; if J. S. die, his heir or executor may 
pay the twenty pounds, and this is a good performance of the con- 
Aition. But in theſe caſes, if a ſtranger, of his ou head wich- 
out any fuch commandment or t, pay the ten pounds; 
this will be no good pe the condition. And yet per- 
haps if the party that is to pay it be an ideot ; the ent or 
tender by any one in his behalf ſhall be a good mance of 
the condition (1). And if a feoffment be made, on condition Lit. beg 
that if the feoffor pay ten pounds to the feoffee, that the eſtate 337. 
ſhall be void, and no time is fet for the payment of this money, 
and the feoffor die before any payment or tender made; in this 
caſe his heir cannot tender it and ſo perform the condition. 


If a feoffment be made, on condition that if the feoffor and Go fig 
209, 


; 


* P. 141. | 
* f. 8. pay ten pounds ſuch a day, the feoffment to be void, and 
the feoffor die before the day, and f. S. 
performance of the condition. 
If a feoffment be made, on condition that the feoffor 
| feoffee or his heirs ten pounds ſuch a da 
_ » feofſfee doth grant the land away to another; in this caſe the money 
may be paid do the feoffee himſelf, - or if he be dead to his heirs, ( f 
and this payment is a good perfortaance of the condition (2). And It. oY 
if the words of the condition be [that if he pay to the feoſfee, 339. 
his heirs or aſſigns, Oc.) in this cafe, payment to either of them is 
a performance of the condition; fo as if in this caſe the fe- 
fee make a feoffinent over, it is in the election of the firſt feoffor - 
to pay the money to the firſt or ſecond feoffee, and if the firſt 
feoffee die, to pay it to his heir or the ſecond feoffee. But pay- 
ment to an executor or adminiſtrator in this caſe is not a good 
e And yet if the words of the condition be, that f ' , 
pay to the feoffee [without the words, heirs, executors, Oc.) 
ten-pounds ſuch a day, in this caſe the payment may be made to 
the executor or adminiſtrator of the feoffee after his death, and 
ſuch a payment is a ſufficient performance of the condition: and if 
the words of the condition be [that if the feoffor pay to the fe- 
offee, his heirs, executors or adminiſtrators, Wc.) in this caſe pay- 
ment to either of them, is a good performance of the condition. 
But payment to an aſſignee in this caſe is not good (3). And if the 
words be, that if he pay to the feoffee and his hems, Ic. in this 
cafe payment to his executors, or to his aſſigns is not a good per- 
. formance of the condition, So that in all theſe caſes, it ſeems 
that, as to the perſon to whom payment is to be made, the words 


of the condition ore preciſely to be purſued. | 
that if the feoffor Fu ga: 


If a feoffinent be made, on condition _ 
ſed of the * % 


ſhall tender twelve pence to the feoffee ſuch a day, 
land, and after the feoffor doth tender the twelve pence to the 


alone pay it; this is a don iq; 


pay to the Co. ſuper 


To tender 
money. 1 
ment to be void, and afterwards the feoffee is diſſei 


— 


* * " 
ten "a 
c 2 1 
* Ws 7 
— 2 
F 
. 
: 
\ 4 { hap h 


Bro. Con 


5 and before the day, the Lit, 210.%, 
96. Dierth, 


(i) If the heir be an Idiot of what age ſoever, any man may make the tender for him in reſped d 
abſolute diſability; and the law in this caſe is grounded upon charity, and fo in like caſes. C. Lit. u 
s. Fin, Abr. Condition (K. a.) pl. 10. | 

(2) And in ſuch caſe the money ſhall not be paid to the executors. 5 Co. 96. b. ; 

(3) If the words of the condition are, to pay the feeffee, his executors or afligns, and the feoffee 
his ſons his executors, and dies, and adminiſtration is committed during their minority, the ſafeſt ni 
— pay the money to the executors or one of them, the adminiſirator being but a bailiff to then. 
F. 103, a f ' 


er 181. 
it. Sect. ' 
34, o 
3b 335 
0. ſuper 
it. 209. 


„ e . 
feoffee at rhe day; this is: a good performance of the condi | 
tion. RES Rf Fo BH ; N99 203 UTE 

«65, If a feoffment be made to two then, on condition that they ſhall To reia- 5 

l. 3. 28. reinfeoff the feuffot, or make a leaſe to him by a day, and be- feoff. 
fore the day one of them die, and the ſurvivot doth 'Teinfeoff, c 

make the leaſe ; this is à good performance of the condition. 

And fo alſo it ſeems the law is, if both the feotfees be living, for 

by his on acceptance it feems he hath diſpehſed with the condi- 
tion; and ſo cannot enter for the breach of it. age: a4 rt 
If a feoffment be made on condition, that the feoffes ſhall in- 

„J. feoff the feoffor of the manot of Dale by ſuch a time, and - before 

H. 101. the time appointed the fevffee doth grant a rent charge out of 

the manor to a ſtranger, and then at the time appointed makes ; 

a * feoffinent of the manor _— to the condition; in this e p. 142. 

cg caſe, this is a good performance of the condition. But if in this 

caſe the feoffee before the time appointed gtant away to a4 
ſtranget twenty acres parcel of the manor, and then doth make 

a feoffment of the manot according to the condition; this is 

no good performance of the condition. And if à feoffment be 

made on condition that the fevffees or leſſees, in truſt, of ſuch 

land ſhall grant an annuity out of it, and ſome of them only 

do grant this annuity; this is no good performance of the con- 

dition. | 

If there be a feoffment made, upon condition that the feoffee % make x 
ſhall make a leaſe of land to the feoffor for life, the remainder to leaſe. 

J. S. in fee, and the feoffet make a leaſe to the feoffor for life, 

and after by another deed doth grant the teverſion to J. S. this 

is a good performance of the condition. | | 

15 a feoffment be made, upon condition that the feoffee ſhall· To purchaſe 
purchaſe lands dr tenements to the value of twenty pounds per un- lands. 

5. num, and he putchaſe à rent, common, or any ſuch like thing, 

to that value ; this is a good performance of the condition. But 

if in this caſe the feoffee and another purchaſe ſo much land toge« 

ther jointly z this is no good performance of the condition, Bo 

if the feoffee alohe purchaſe lands to the value of twenty pounds 

per anftum, and there is à rent iſſuing out of ir which muſt be 

deducted; this is no good performance. And yet in thele caſes, 

if the ſtranger joint-tenant releaſe to the feoffee all his right in 

the land, or the grantee of the rent releaſe to him the rent before 

_ the time of the performing of the condition, the condition is well 

ek. Seg. performed in both caſes. Tantum walet terra quantum wendi pre 

teſt. And if one make a feoffment in fee, on condition that if 

the feoffee purchaſe land to the value of twenty ſhillings, the 


12 feoffment ſhail be void, and after the feoffee diſſeiſe another man 
05 of land te that value ; it is ſajd that by this the condition is per- 


formed; Sed quere. And if he recover fo much land in value in 

an action; that this is no performance of the condition: Sed 

guere. For this ſeems to me a better performance of the con- Payment. 
dition than the former. | | | 

«181, If lands be granted, on condition te pay money, and the mo- To pay 


7 awe 
* a. ney is tendred according to the condition, but either no body is 9097+ = 


K* ready to receive it, or it is refuſed; this is a good performance of 2 

0. ſuper the condition. And after a man hath once refuſed the money ſo 

l. 209. tendred to him according to the condition, he hath no remedy 

in law to recover it, except it be money lem upon a mort- 
Sage. 


9 — n —_—_ —— — „„ ü — — 
a , | 
3 
7 
* 
. 
* 


( 4 - 
r — 14- > 
* 
4 >. wr — ol Th, a —— ad 2 
wh n 88 Pry ATESISE > — — 
—— — * 


5 L 
— — 


— 


— 


14 
| f 
790 
| 
1 
+ 4 
"5 
— iq 
l 


e 
Ph © RE FT OTF 
— 22 2 


4 me hy 
EM - 5 s 


oe 
= 


ny: 5 
Py 2 3 — p 


K ² m . —̃˙ꝗ.iä ]? ea — f 


— 


— > cy 54 

<a . * 
. — 72 
3 . 
«# Ca.” TY 


To get the 
good will 


ef J. S. 


gage. And if che payment be made part of it with counterfeit - Tem 


ment and conſequently a good perſormance of the condition. Ut, cn. 
b And if at the day of payment the parties do account together, Co. h 


performance of the condition. And ſo alſo if the time of doing 


aſk it, he doth grant it him; in this caſe the condition is per- 


day be ſet, and he deſire his good will and J. S. denieth it and 


9 


Of a CONDI T:1O N. 4 | Cha. * 


coin, and the party accept it and put it up; this is a good pay- the lin, 


and he to whom the money is to be paid being indebted to the Lit. 111, . 
other, that debt by “ agreement is allowed, and the reſidue is Fitz, Ban 3. 64. f 
paid and accepted ; this is a good performance of the condition. * 
7 So if the party that is to receive it, accept and take new ſecurity c Co. wy 
by bond or ſtatute for the money; this is a good performance of Lit. au. "209 
the condition. 4 And ſo in moſt caſes, when by a condition a 4 Die ,, WW. 5: 57: f. 
thing is to be done one way, and to be done to the party to the Co. f. 1 
condition himſelf, and not to a ſtranger, and he doth accept it a 
another way; this is a N ee e of the condition (1). Hs 67. el 
Volenti non fit injuria. But if the thing to be done, be to be 

done to a ſtranger, and one that is no party to the condition, and 
it be done in any other manner, and he accept thereof ; this is no 


the thing be paſt, as if one make a feoffment to me, on condition 
that if he pay me ten pounds, ſuch a day, the feoffment ſhall be Perk. 58 
void, and he doth not pay me at the day, but doth die, and 393. 
after by agreement between his heir and me, he doth pay me 


the ten pounds, and I receive and accept it, and thereupon [I in 
ſuffer him to enter and hold the land; in this caſe the condition WS: 4:; 46: to 
is not performed, but I may enter upon him and ouſt him notwith- it 
ſtanding. 1 ' | | lh 

If the mortgagor pay the money according to the condition, Adjuigei be 
and after the mortgagee deliver it to the mortgagor as his own * ali 
money, the condition is performed, and the mortgage diſcharged Povel. ,, th 


notwithſtanding. | N | ſus Barks in 
If a feoffment be made to 7. S. on condition that if the feoffor lomer. 
pay to the executors or adminiſtrators of I. S. ten pounds the Co. f. 5. 
feoffment ſhall be void, and J. S. die, and the ten pounds are ſuper it 
paid to the executors of J. S. according to the condition, but it is 
covinouſly done, i. e. there is a private agreement, that the feoffor 
ſhall have all, or part of his money again; this payment in this 
caſe, is no good performance of the condition: but that pay- 


ment that muſt be a performance of a' condition in this cafe to ali 
fetch lands out of the hands of an heir, muſt be real, full and ; Juſti- co 
effectual. B.R by 


If a MG made, on condition that the leſſee ſhall get the 14 H. U 
good will of J. $ and the leſſor doth come to J. S. firſt, and aſk 
his good will, and he deny it him, and after when the lefſee doth 


formed. So if the condition be, that he ſhall get his good will 
by ſuch a day, and at the firſt being defired he denied it, but 
afterwards and before the day he doth grant it. And yet if no 


afterwards, he doth get his good will; it ſeems this is no perform- 
ance of the conditian. 

If there be two things in the copulative to be done by the con; Perk. 5% 
dition, both muſt be done, otherwiſe the condition will not be z 
performed. | 


Fee mote 


———_—— 


— 


(i) See accordingly Cesdale v. yer, Cre. liz. 283. Meer job. 


Page 131, 
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faxes Ik a feoffment be made, on condition chat if the feoffor and e P. 144. 

19. JS. pay ten pounds at Michaelmas, the feoffment ſhall be void, 2. When the 


* N 


ap. 6: 


and before the day the feoffor die, and 7. S. pay the money; this act ito be 


* is a good performance of the condition. But if the feoffor be E 
(per living contra. „ 3 0 Wert pay money. 
Pe w.1;3. If a feoffment be made, on condition to make an eſtate to a 3. when the 


3. 64. ſtranget by a day, and before the day he die; in this caſe if an a& is to be 
eſtate be made as near the condition as may be, it is ſufficient. done to a 


er + If a feoffment be made to I. S. on condition that he ſhall ap 
nh , 209. infeoff JI. D. and his heirs; and J. S. doth tender the feoffment in eſtate. 


H. 6. 67 to J. D. and he doth refuſe to take it; this is no performance of þ Tender. 
the condition in this caſe.” But if it be to be done to the feoffor” 
4 1. himſelf, contra. And ſo alſo it is, if the condition be to make an 
H. 6. 67. eſtate tail, or any leſſer eſtate to a ſtranger, and he tender it, and 
the ſtranger refuſe it; this is no good performance of the condi- 
tion. And if a feoffinent be made, on condition to reinfeoff the 3 
feoffor and his wife in tail, the remainder to V. in fee, and he ks, 2 
tender it to the wife only, and not to him in remainder; this is 
no good performance of the condition (1). | . N 
And the fame law for the molt part is in conditions of obliga- 
tions. See more in obligations at numb. 9. | I 
ſaper If a feoffment be made, on condition that the ſeoffee ſhall not 10. What 
222. infeoff I. S. of the land, and the feoffee doth make a feoffinent 20 ſhall be 
r 45146: to J. S. and J. D; this is a breach of the condition. And ſo alſo breach of 


it is if the feoffee make a feoffment to J. D. to the intent that he Ay pes 


ſhall alien to J. S. Quando aliguid probibetur fieri direfo' probi- when u con- 
betur & per obliquum. And yet if the feoffee in the caſe before dition in 
alien to J. D. and after he doth alien to J S. this is no breach of deed hall 
the condition. And if the condition be, that the feoffee ſhall not — 49 hu 
infeoff I. S. and he die, and his heir enfeoff J. S. this is no breach or nor. 
of the condition. n e THOR 7 4" Net to allen 
46. 65. If a leaſe for years be made, on condition that the leſſee ſhall 
not aſſign, or alien, the term, or the land, duting his life, without 
the licence of the leſſor, and the leſſee doth give it by his will 
without licence; this is a breach of the condition and forfeiture 
of the eſtate. But if he make an executor of his will only, this 
is no breach. And if the condition be that the leſſee ſhall not 
alien, and he die, and his executor alien, this is no breach of the 


; Juiti- condition. And if the condition be that the leſſee ſhall not alien 
E 


7 2 


B. R. but to his children, and the leſſee by will deviſe it to his execu- 
tors; it ſeems this is a breach of the condition. So if he deviſe - 
that A. his ſon ſhall have his term after his wife, and doth make 
A. his ſon his executor ; it ſeems this is a breach of the condition, 
But if he do not make A. his executor contra. And in caſes of 
deviſe, albeit the executors do not. aſſent, yet the condition is 
broken, as in caſe where a reverſion is granted on condition that 
the grantee ſhall not alien it, and he doth alien it, but no atturn- 

6, ment is to this grant; yet it ſeems this “is a breach of the condi- „ P. 145, 
tion. And if a leaſe for years be made, on condition that the 
leſſee or his aſſigns ſhall not alien, and the leſſee doth make his 

be wife his executrix, and ſhe doth take another huſband, and he 


bebe. f — 


| See mote amply by whom, and to whom, a condition is to be performed, in the references in note 
age 131, See further Marks v. Marks, Str. 129. Yin. Abr. Conditions (K. 3.) (IL. a-) 
os : coth 
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' | (oh ey And if one make a leaſe of a houſe. and land, on condition that Hil. ;t. U 
*/ q houſe, and the leſſee doth grant all his term in the houſe and © 
5 a tl 


$0 Haves: dit;on in either of theſe cafes (1). So if a leaſe be made, on con- 


142 ea e ON DIT LON. ' Gi 


SACK - doth alien it f it ſeems this is = breach of the condition, and 
1 - - farteitury of the eſtate. But if a leaſe be made on condition that 


wo 

1 
— 
— 


the leſſee ſhall not alien without the licence of the leſſor, and 
after the lefſor die, and the lefſee aſſign, or the lefſce die, and hit 


eeuxecutors, or adminiſtrators, aſſign ; this is no breach of the con- 


Aitiop that the leſſee ſhall not alien the term during his life, and 
- »| - + he makes an executor, but doth not deviſe it to him ; this is no 

pPf)eeach of the condition. And if a leaſe be made, on condition Dier 14, 

That the leſſee his executors or aligns ſhall not alien the term to Co. l 
any perſons without the licence of the leſſor, but to the wife, or 
dne of the children, of the leſſee, and the leſſee die, and his exe- 
gutors alien to one of the childten of the lefſee, and he alien to a 

ſtranger without licence; this is no breach of the condition (2). 


the leſſee ſhall not parcel out the land or any part of it from che Num: 


: part of the land, and doth keep the reſt, and after doth leaſe that 
Me 45 part alſo ; this is a breach of the condition. | . 
Not to ſuf- If a leaſe be made of « houſe, on condition that the leſſee ſhall Co. 8.4 
fer 3 cr not ſuffer any woman great with child to barbour or lodge in the 
iu che houſe, 29Pſe fx days after notice given by the leſſor, and the ſeſſee do 

wi. ſuffer any ſuch perſon after notice given, albeit the leffor conſent 
to it; yet the condition is broken. But if the leſſor do nolens 
walens keep ſuch a woman there againſt the mind of the leſſee; 
_._._. this is no breach of the condition. ate 
Not to do If a leaſe be made, on condition that if any waſte be done, the 12 H. 


OB Oh ene wo mp A tf um t% cm me prop wha AS oe 


valle. feſſor ſhall re-enter; in this caſe if the houſe fall by a tempeſt, this Br. Ca fe 
is no breach of the cond tion, for this is not wafte ; but if it be dit". fe 
uncovered by tempeſt, and the tenant hath a convenient time to 0 
repair it, and doth not, but doth ſuffer the timber to periſh for 4 
want of covering ; this is a breach of the condition, and the leſſor n 
may enter and put out the leſſee. + And if a leaſe be made, on + Pali tl 

condition that the leſſee ſhall not do waſte; and he ſuffer wafte to ud 1; fac. 
be made in decay of the houſes, fc. it ſeems the condition * de v. tl 
broken. Fed quere (3). | | Os. d 
Not to ſell If a leaſe he made, on condition that if the leflee be minded to Dier iy v 
ane, dil ine ©) his eſtate the lefſor all have the firſt offer thereof, giving as ſ 
moms ron © much as another will give; in this caſe if the leſſee doth not give c 

Faſe k. notice when he is minded to ſell it, he doth break the condition; . in 

* P. 146, but if when ke is minded to ſell, he doth tell the leſſor of # his _ * 1 
purpoſe, and what ke is offered for it, and the leſſor doth either H le 
fay he will not have it, or that he will not give ſo much for it, ot co,1. 4 Do 

doth not accept it, but doth delay, Ec. and then the leſſee doth Perk 8 A 
{ell it to another; this is no breach of the condition, neither is het 1. 1 
bound to wait upon him in this caſe. | * the pa- tl 
To make an If a feoffment be made, on condition that the feoffee ſhall c et. b 
eſtate. make a feoffment in fee, gift in tail, leaſe for life, or years, of Li. . it 
| | by: 6 
—— | — ner nmmnmnmmmgmmm—_—_— p 
(1) And if the condition be not to alien the land, nor any part-thereof, and-the deſſee aliens pits p 
the leſſor's aſſent, he may afterwards alien the refidue without his aſſent; the whole condition being - C 
i 1 


tor ãt oannot be divided, Noll. Abr. 471. See further Com. Dig. Condition (Q.) 

(2) In Dyer 162. a. Brook, Brown, and Dyer held that by the grant to one of the ſons, the n 
was not determined, and that the fon could not te over to a Unger without licwwes. ut Stanfo 
Catline, contra, See further the caſe of 'Thernbill and Adam: v. King an wife, Cre, Ela. 757 

(3) See ante page 122, and note 3. thereto. f 


Id : one . % = 1 wn | o 1 
= the land, to the ſeoffor, or to a ſtranger by a day; and” before 2 
the day che feoffee doth diſable himſelf to do it, either by making 2 


ſome eſtate of the fame thing to ſome other perſon in tail, for life 4 
years, in 22 or future, or for one year, or by taking a wife e 
whereby the may be intitled o dower, or by ſuffering a recovery WY 
of the land, or by granting of any m. common, or the like, or af: 1 
dy entring itifo any ſtatute, Ce. or by ſuffering any judgment to 
be had againſt him, or by doing any other ſuch like act, whereby 
he cannot convey the fand according to the condition in the fame . 
plight, quality, and freedom it was in at the time of the con- * 
veynnce made; in either of theſe caſes the condition is 7p/o | © 
fatto broken, And albeit the land. be afterwards diſcharged, and the 
party again enabled before the day to perfotm the condition, yet this. 
will bol falve the breach. And ſo alſo it is of a limitation. But 
when the condition is to be performed on the part of the feoffor || we 
of prantor, there diſability before the time will not burt, fo as he 14 8 
be again enabled at the time. And fo alfo it is when the condition 
is to be performed on the part of the feoffee, and there is no cer- 
tain day fer for the performance of the thing, for in this caſe al- 
beit he be once diſabled, yet if he be afterwards again enabled, 
and do it within the time that the law doth give him to do it; in 
this caſe the condition is not broken, And fo alfo it is, if the 
feoffee be diſſeiſed, and, during the diſſeifin, he do any ſuch act 
as before; in this caſe befote his entry this is no breach of the 
condition, for till then the c__ doth not bind the land. And 
ſo likewiſe it is when the "diſability doth proceed from another 
cauſe, as where one doth make à feoffment, on condition that the | - 
feoffee ſhall reinfeoff before ſuch a Gay, and before the day the Ng. 
feoffor diſſeiſe the feoffee, and keep him out till the day be pal 0 
of one doth make a feoffment, on condition the feoffee ſhall marry. | 
B. before ſuch a day, and before the day the feoffor himſelf doth. 
marry ber, ſo that the feoffee cannot perform the condition; in 


— 


per be theſe caſes the condition is not broken. 
d Walk in.13Jac. If one make an eſtate of lands (held in capite) on condition To employ 
_ dev. that he to whom it is made, ſhall imploy the profits thereof to the profits 


ompſon. divers charitable uſes, and he die, his heif within age, by reaſon Oo 
whereof the King hath the land during the minority of the * heir, « P. 47. 
ſo that the profits cannot be employed ; this is no breach of the | 
condition. | | 8 7 

. 1. in If one make a feoffment of land, on condition to reinfeoff in To rein- 

lers convenient time, and the feoffee doth not fo, but doth make a feoff. 

leaſe to another; this is a double breach of the condition, And 


wy" the ſame law is of a deviſe by will in this manner. | 
. If a feoffinent be made, upon condition that the feoffee ſhall To make 
4 make ſome eſtate to the feoffor, or ſome other, by a day, and in eſtate. 
1 the pa- the feoffee before the day, ſay to him to whom the eſtate is to 
. e fac. be made, that he will never make the eſtate, and notwithſtand- 
ing he doth make the eſtate before the day according to the 
condition; in this cafe it is ſaid the condition is broken. Sed 
guere of this, for it ſeems if he really deny it before, and actually 
putts perform it at the day; that this is à good performance of the 
eig condition. As if a leaſe be made of a houſe, on condition that 
1 the leſſee ſhall not diſturb the leſſor in the taking away of his 
fel goods 
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As him coming, doth ſhut the door or windows againſt him; this hath. 
518 14 


l 


„ö; y Lone 
' © Toluffer goods out of the houſe, and when the party doth 1 
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Ankers. copybolder paying his duties and ſervices, in this caſe if the leſſee 37.* bn 


= hack 3 
eee 
* 709-0 7 EW 


4 


one io take fetch them, the leſſee doth only forbid: them; this in this caſe is 
bis goods. no breach of the condition, and it was -agreed in this caſe that 


Boho” youre thout ſome 7285 as ſhutting the door againſt them, 4 Dodd. & 


; of hands upon them, or the like, are | Stud. 3g. 


orcible reſiſtance, or lay in 
1j H. 4. 17 


To ſuffer no breach of ſuch a condition. And if a leaſe be made, on con- 3141 

one to come dition that the leſſor Hall be four times a year in the houſe de- 

into a houſe. miſed, without being ouſted by the leſſee, aud the leſſee, ſeeing 
5 been thought to be no breach of this condition. . Lit, Se. 

To pays If a leaſe be made, on condition that the leſſee ſhall pay uh Die: . 

yearly rent to the leſſor during the term ten pounds; in this caſe it he fail 

or ſum. of payment once, the condition is broken, and eſtate forfeit. . So 


353* 
Plow. 30. 
21 Ed. 3. 7 


Ta 387 if one make a feoffment in fee of land, on condition to pay ten . 6. 24. 


| pounds yearly to J. F. if he fail once the condition is broken. Pier 369. 
Not to mo- If a leaſe be made of a manor in which are divers copyholders, Penner vw. 
leſt copy- on condition that the leſſee ſhall not moleſt, yex, or put out any fus Glow 

enter upon, and put out any one copyholder, this is a breach of . 
the condizion. But if be enter vi & armis upon a copyholders 
tenements, and there beat him only, or the like; this is no breach Lit, Sect. 
of the condition. . 2 A 363. 
To pay rent. If there be a condition to pay rent, and the leſſee let part of Cromy. ji 
| the land to other undertenants, or let all the land to another for 64. 65. 
part of the time; and he undertake the rent till, -and fail of 
yment; in this caſe the condition is broken, and the eftate for- 
eit. But if there be any covin and practice in the caſe, between 

i the firſt leſſor, and the leſſee, the undertenants may perhaps have 
. relief in equity (i). 6 dnt is 8 | 
Not to diſ- If one make a leaſe for years of land, and then alſo make a Co. 8. » 
turb. feoffment in fee of the lands, on condition that if the leſſee be 
*P. 148. diſturbed in his term that he ſhall have the fee ſimple, and he 

is diſturbed by the feoffor or by bis means; in this caſe the condi- 

tion is broken, and the leſſee ſhall have the fee ſimple. But if 

the diſturbance be by a ſtranger, and not by the feoffor, or by his 

means, or conſent; this is no breach of the condition. - FEM: 
Not tobe If a leaſe be made, on condition that the leſſee ſhall not be per 2 [ut 
outlawed. outlawed, and he is outlawed without proclamation ;z it ſeems ces. H.j]c 
this is no breach of the condition, becauſe the outlawry is not B- K. 


If 5 condition poſſible at the time of creation, become after im- Lit. Se. 
Poſſible in part by the act of God, and the party do not perform 35* 


that which is poſſible, the condition is broken (2). PPS oe (1) There 
If a man make a leaſe for years on condition, and the leſſee Co. 5.5 ee 
doth not know of it, and after the leſſor doth by will give the _ ects 
land to the leſſee without condition, and the leſſee doth ſuch * paym 
LES \ EY | | ite; and 


— 6 _—_ 
2 


| | o pay his re 
8 s ith 
(1) Covins, frauds, and deceits, for which there is no remedy x Fang ordinary courſe of law, are pi be land. "A 


perly cognizable in equity; and matters of fraud were one of the chief branches to which the juriſ6@* br. Condit 
of chancery was originally confined. 4 ſ»ft. 84.—Bac. Abr. Fraud (B). Equity will give relief, the! (2) See du 
is agreed that no relief ſhall be prayed in equity. 1 Med. 305.—See fully in what caſes relief may be hu . Abr. (« 
in equity. Com. Dig. Chancery (3 F.) Vin. Abr. Chancery (N.) 2 4k. 306. 1 Fes. gs, 136. 387. (3) The « 
(2) See Ante 130. note 2. | LIE | | hey are the 
(4) For a 

uration of 

ILneritance, 

o have in it 

(s} See a; 


„„ + 


. 7 a * 


Chap. G6. Of 2 C O NDITIO N. 145 
an ad; as is a breach of the condition; in this caſe the condition 
is not broken, for the leſſee muſt have notice of the condition ere h 
he can break it. : 128 r RE | | 
Dot. & If a leaſe be made rendering rent, on condition, that if the To ox 
Sud. 35- rent be not paid within twenty days the leſſor ſhall re-enter, and ent. 
13H. 4. 17 the rent is not paid; in this caſe the condition is broken, but the A. . ll 
leſſor cannot enter until he hath made a_legal demand, and if he = fray 4 
die before he do it, his heir ſhall never take advantage of that g / 4 Leo:2%e 
breach, but it is diſcharged for ever (1). _ "Wi 
Lit. Sect. When an act is to be done in time convenient, or otherwiſe,” = on dal 
353* and the party do it not by the time appointed by law; the condi 2.4 «1 in M 
Plow. 30. tion is broken. | 8 | fo hens cine ARM 
21 Ed. 3. 7. If one grant an annuſty pro confilio impenſo & impendendo, RAY To give | 4 
$H.6. 24. the grantor require adviſe, and the grantee refuſe or · neglect to vice. e. b * 5 
72 


T 


7 


4b, 


bier 369. give it; this is a breach of the condition, and a forfeiture of the- 


er yp eſtate. - And if the deed be, that be ſhall go to ſuch a place to- 
lover give counſel, and he require him to go thither, and he refuſe it, Ar 
1 this is a forfeiture of the eſtate. But if be refuſe to go with him fe 2 


to another place, or give counſel to his adverſary, being not re ae 
quired to give counſel to him, this is no breach of the condition . , 
Lit. Se. nor forfeiture of his annuity. And if one had heretofore deviſed , fd 199. - 
383. his land to be ſold by his executors, and to have been diſtributed fag | 
1p. ff for his ſoul, and the executors had not fold it in time convenient, 4 
$ or had taken the profits to their own uſe ; this had been a breach 

; of the condition (2). See more in the laſt foregoing diviſion, and 

in obligation numb. 10. covenant numb. 7. The ſame law is for the 

moſt part of conditions of obligations. See obligation numb. 10. | 

Co. 2.15.8, Every particular eſtate hath a condition in law annexed to it: 11. When a 

44. ſuper and therefore if tenant for life in dower, by the courteſy, or in tail condition 15 

t. 233. after poſſibility of iſſue extinct, leſſee for years, tenant by ſtatute 3 oy 
merchant, elegit, or the like, make any abſolute or conditional broken; 

eſtate of the lands they hold, in fee ſimple, fee tail, or for life, or not. 

and give livery of ſeiſin thereupon, or levy a fine Sur conuſance de Forfeiture. 

droit, or ſuffer a recovery of the land, * or the like; this is a“ P. 149. 

breach of the condition in law and a forfeiture of their eſtate (3). 

Alſo if any ſuch tenant (except tenant in tail after poſſibility of iſſue 


uriam, 


J. 90, 


aft extinct) (4) do waſte in the lands they do ſo hold; this is a breach 
Hi. of the condition in law, and a forfeiture of their eſtate in ſo much Infant 
; as the waſte is committed (5). But if an infant, or feme covert, Woman 


that hath ſuch an eſtate, ſhall make any ſuch eſtate, c. this is no covert. 


i) There is a material difference between a remedy by re-entry, and a remedy by diſtreſs, for the 

don. payment of rent. For where the rernedy is by way of re-entry for non-payment, there muſt be an 
aal demand made previous to the eutry, otherwiſe it is torti5us : becauſe a condition of re-entry is in 
lercgation of the grant; and the eſtate at law, being onee defeated, is not to be reſtored by any ſubſe- 

dent payment; and it is preſumed, the tenant is reſident on the land, to pay the rent, and preſerve his 

ate ; and therefore unleſs there be a demand made, and the tenant appears not to be on the land ready 

o pay his rent, the law will not allow the leſſor the benefit of re-entry to defeat the tenant's eſtate 
ithout a wilful default in him, which cannot appear without a demand hath. actually been made upon 

de land, See further as to demand of rent, and in what caſes neceſſary, Gilb. on rents 73. and Bac. 

br. Condition (O. 2.) 

(2) See further as to what will be deemed a breach of a condition in deed, Bac. Abr. Condition (O.) 

a. Ahr. (C. c.) Cem. Dig. Condition (M) | ; 

| (3) The condition, annexed by law, being that they ſhall not attempt to create a greater eſtate, than 

"ey are themſelves intitled to. 2 Bl. Com. 153. Co. Lit. 215. 

(4) For although by the poſſibility of iſſue being extinQ and gone, he is become in effet, as to the 
ration of his eſtate, only tenant for life, yet, having by the originalcreation of his eſtate, an eſtate of 
pncritance, the nature of the eſtate is not changed by the poſſibility of iſſue being extiat, but continues 

0 3 it inherently an exemption from waite, : | „ 
5 Sce ante 122. = 


- | breach 
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146 Of CONDITION. 
breach of the condition in lar. And yet if ſuch a perſon do waſte 
this is a breach of the condition in law. And ſo alſo if any ſuch 
erſon be an officer, and do any thing which is a cauſe of forfeiture 
in another; this will be a andre in him or her alſo. 
If any keeper of a park, without warrant, kill any deer, fell Co fuer 
or cut any wood, and convert it to his own uſe, pull down the Lit. uy, 
lodge. or any houſe within the park, uſed for hay Gr the deer, or 


hap. 6 


the like; this is a breach of the condition in law. So alſo if a 
keeper ſhall not look to the game, but the deer be killed by his 
default, and damage come to the Lord ; by this alſo the condition 
is broken. But the not attending upon ſuch an office for two or 
three days, if the Lord have no ſpecial loſs thereby, is not cauſe < 
of forfeiture. | | e 
Offices that are for the adminiftration of juſtice, or of clark- Co. ſupe t. 32 H. t 
ſhip in any Court of Record, or concerning the King's treaſure, Lit. 234 . | 
revenue, account, alnage, auditorſhip, Ic. have alſo conditions in | 
law annexed to them; and therefore if ſuch officers ſhall ſell their 2 
offices or miſdemean themſelves in their offices, by this the condi- 0 
tion in law may be broken, and they may forfeit them (1). al 
12. Who As no man may create or annex a condition to an eſtate but he Lit. Sd er 
may enter that doth create the eſtate itſelf, ſo neither can a man give or re- 347- fe 
for a condi ſerye the power, title or benefit of re-entry and avoidance of an dee I's m. 
wn . eſtate upon the breach of a condition to any other but to him, or N ſoper 
perſons ſhall them, or at leaſt to one of them that doth make the eſtate, his or Pier 131, = th 
take advan- their heirs, executors and adminiſtrators, Ic. for it is a rule of Co.ſuxr Ke. ., 
tage of a the common law, that none may take advantage of a condition it. 2 3 pl 
conition but parties and privies in right and repreſentation, as heirs, execu- B. 2 £ 
or a limita- 2 Doct & du « 201 
tion; and tors, Sc. of natural perſ»ns, ard the ſucceſſors of politique per- ,, 7 
what not. ſons: and that neither privies nor aſſignees in law, as Lords by Perk 8a for 
eſcheat, nor in deed, as graitees of reverſions, nor privies in eſ- $39. 5 nu 
tate, as he to whom a remainder is limited, ſhall take benefit of $33: ON th 
Cs . 4 
entry or re-entry by force of a condition (2). And therefore if a 439. of 
man had made a leaſe for a life reſerving rent, on condition that if mY 
the rent be behind, the leſſor. his heirs and affigns ſhall re- enter; V 
and after had granted the reverſion to a ſtranger ; this grantee ſhould lea 
not by the common law have had benefit by this condition. But if the 
the leſſor had died, his heir, or the gardian in chivalry or ſocage fac 
P. 150. of ſuch an heir, if he had been an infant * and in ward, might of 
have taken advantage by the condition. And if one had been poſ- unn 
ſeſſed of a leaſe for years, and had grar ted his term upon condi- 364,65. 4 
tion, and had died; his executors ot adminiſtrators might have 3 
had advantage of this condition. e 
And at this day the law is ſtill the ſame as touching privies in Co. * 4136. or! 
blood; for an heir ſhall take advantage of a condition, though 2 ſho! 
no eſtate deſcend to him from the anceſtor (3). And therefore if cou 
one be ſeized of land of the part of his mother, and he make a Gy 
feoffment in fee of it on condition, and die, and the condition is 2 
broken; in this caſe the heir of the part of the father ſhall enter; hs 
but as ſoon as he hath entred, the heir of the part of the mother * 


— 


(1) See further as to what ſhall be deemed a breach of a condition in law, Cen. Dig. Condition 80 
(2) An entry by a ſtranger without authority is good, if it be aſſented to afterwards, and will ſup" 
an eienment, if the aiſent be before the demiſe in the declaration. See the caſe of Fitchet v. Au 
Str 1128. 

(3) Equity will rel'eve agaialt an entry made by heir at law, for the breach of a condition. Cho. Bt 
8;. Underword v. Swain, | X gu 


Sce more at 
uon broken, 
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Of 2 CONDITION. 
ſhall enter upon him and enjoy the land, And if a man be ſeiſed . 
of land in the right of bis wife, and he make a feoffinent in fee of 
it upon condition, and die; the heir of the huſband ſhall enter for 
the condition broken, but the wife ſhall have the land, And ſo 
alſo is the law as touching privies in right and repreſentation ; for 
executors and adminiſtrators ſhall take advantage of a condition 
now as heretofore. And ſo alſo ſhall the ſucceſſors of a Dean 
and Chapter, Biſhop, Arch-deacon, Parſon, Prebend, or any body 
politique or corporate, eccleſiaſtical or temporal ; theſe ſhall take 
advantage of conditions as heretofore they did. So alfo the law 
is the ſame as touching privies in law; for they ſhall no more take 
advantage of a condition now than heretafore. But as touching 
grantees of reverſions, and privies in eſtate, there is lome altera- 


t. 31 H. tion made of the law; for by a new law it is provided, that all 
cap. 34. prog which ſhall have any grant of the King. of any reverſion, 


fc. of any lands, c. which appertained to monaſteries, c. us 
alſo all other perſons being grantees or aſſignees, Ic. to or by any 
other perſon or perſons, and their heirs, executors, ſucceſſors and 
aſſigns, ſhall have like advantage againſt the feoffees, Ic. by en- 
try for nonpayment of rent, or for doing waſte, or tor other. for- 
feiture, Ic. as the ſaid leſſors or grantors themſelves ought or 
might have had (1). 3 


ſoßer And for the true underſtanding of the ſenſe of this ſtatute and 
$. 114. the ancient common law further touching this point, 1. 'Theſe di- 
v. 27. verſities muſt be obſerved to be taken, beſote the ſtatute will take 


place ſtill. 


* 1. Between a condition that doth require a re entry, and a li- 


mitation that doth ih facto determine the eſtate without entry; 

for albeit a ſtranger might not take advantage of the firſt, yet he 

might take advantage of the laſt, by the common law. Ard 
therefore if a man at this day make a leaſe to andther quouſque, 

or until J. S. come from Rome, or if a man make a leaſe to a 

woman guamiu caſta wvixer't, or if a man make a leaſe to a 

* widow /i tamdiu in pura viduitate viveret, or if a man make a. P. 151. 
leaſe to another for one hundred years if he live fo long, and then | 
the leſſor doth grant the reverſion to a ſtranger ; in all theſe, and 

ſach like caſes, the grantee of the reverſion may take advantage 

of the limitation ; for after the eſtate is ended by the limitation he 

may enter, 

2. Between a candition annexed to a frezho!d, and a condition 
annexed to a leaſe for years; for if before the ſtatute a man had 
made a gift in tail, or leate for life, on condition that if the donee, 
6. or lefſee, did not pay ten pounds by ſuch a day, the gift, or leaſe, 
ſhould be void, or ceaſe; in this cate the grantee of the reverſion 
could not by the common law. have taken advantage of the condi- 
tion; for it could not be void, or ceaſe, but by entry, which 
could not be transferred to another, But if a leaſe for years had 
been made on ſuch a condition; a grantee of the reverſion might 
by the common law have taken advantage of this condition, for the 
eſtate in this caſe was by the breach of the condition ipſo fads 


1 


| S:e more amply what perſons may by force of this ſtatute of 32 H. 8. c. 34. take advantage of a 
tion broken, in Co, Lit. 218. Crs, Elis. 833. 5 Co. 112. b. 2 Lees 33. Yin Ar. Cove ant 


3) Cen. Dig. Condition (O. ) . 
; L 2 void, 
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| Of a CONDITION. Chip. 
void, without entry. But now the grantee of the reverſion ſhall . 
have advantage of the condition in both theſe cafes (1). 

3 Between a condition in deed, and a condition in law; for by Co. wwe 
ehe common law not only the grantee of the reverfion, but alſo the Lit. 10 
Lord by eſcheat, may either of them have advantage of a condi- 
tion in law for any breach in bis own time. 

2. Theſe reſolutions and judgements upon the ſtatute muſt be co, jy, 
marked. 1. That the ſtatute, is general, and the grantee of the Lit. 2 
reverſion of every common perſon, as well as the King, may take Co 5.1; 
advantage of conditions. 2. That the ſtatute doth extend to 
grants made to the ſucceſſor of the King, as well as to the King, 
albeit he only be named in the ſtatute. 3. That he that comes to 
the'reverſion by fine, feoffment, grant, limitation of uſe, common 
recovery, or bargain and fale, is fach a grantee as is within the in- 
tendment of the ſtatute. 4. That where the ſtatute doth ſpeak of 
feoffees, c. jt doth not extend to gifts in tail; and therefore if 

a gift in tail be upon condition, and after the donor doth grant the 
reverſion ; this grantee ſhall never have any benefit of this condi- 
tion. 5. That where the ſtatute doth ſpeak of grantees and aſ- 
ſignees of the reverſion, hereby an aſſignee of part of the ſtate of 
the reverſion may take advantage of the condition; as if leſſee for 

life be, and the reverſion is granted for life, &c. or if leſſee for 
years be, Cc. and the meet is granted for years, c. in theſe 
Caſes, the grantees of the reverſion ſhall have advantage of the 
conditions. | 

+ So it a leſſee for one hundred years make a leaſe for ten years, f Din 
rendring rent, with condition of re-entry, and the firſt leſſee doth Mather! 
* P. 152, afterwards grant his term and eftate-to J. S. in this caſe, J. S. “ is 1 juin 

ſuch a grantee, and aſſignee of the reverſion, as ſhall take advan- Trin ,, 

tage of the cond tion. 6. That as well mediate, as immediate, Jac. Bl 

grantees, i. e. the grantees of grantees in infinitum, are intended co,; u 

within this ſtatute. 7. That a grantee of part of the reverſion 113 

Cd dl grate cannot take advantage of a condition by this ſtatute. And there- Co. 
49 . M. fiat, þ 


fore if a leaſe be made of three acres, reſerving rent, upon con- NG 


o, ſuper 
if, 114. 
iſche 7. 
ac, Co. B. 
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a 
| Prerogative. dition, and the reverſion is granted of two of the three acres; in J 
. „N. this caſe the tent ſhall be apportioned, but the condition is de- f 
al Pfr ſtroyed, except it be in the King's caſe. And yet a condition may P 
—_ _— be apportioned by the act of law, or by the wrong of the leſſce (2). 0 
1551 =_ . As if a leaſe be made of two acres (the one of the nature of da. & st. 
. „ er burrough Engliſh, and the other common law) upon condition, 5. 13 H. 4. 0 
4. and the leſſor having iſſue two ſons, dieth, in this caſe, each of 7. be 
. 4-48 them ſhall enter for the condition broken. And if the leſſee upon 4 
wy cordition make a feoffment of part of the land; this doth not de- B 
711 Power of re- ſtroy the condition. There is therefore herein a difference between Fn 
vocation. à condition that is compulſory, and a power of revocation that is : - 
voluntary: for he that hath ſuch a power may by his own act ork. Seck. 
extinguiſh it in part, by levying a fine of part of the land or b 
otherwiſe, and yet his power may remain for the reſidue as in the - 


| caſe of a limitation; but in the cafe of a condition he cannot do 
; ſo: 8. Such grantees as ſhall have advantage by this ſtatute, muſt ,, ,, 
be compleat grantees; and therefore grantees of reverſions by fine, 1140 
or deed, mult have atturnment ere they can take advantage of the gz. 


r 


(i) For the « 
autes of 4 4. 
(2) Sce befor 
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tion (N. d.) pl. 10. 


(1) See accordingly and further Vin. Abr, Condi 
(2) See accordingly, Dyer 308. 
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6. Of « CONDITION. 
condition. And yet if a reverſion be granted by ſine to one that 
hath no atturnment, and he grant it to another that bath an atturn- 
ment; in this caſe the ſecond grantee ſhall take advantage of the 
condition, albeit the firſt grantee ſhall not (1). And the leſſee muſt 
have notice of the grant of the reverſion, ere he in reverſion can 
take any advantage of a condition, And therefore it is, that if 


ſope the leſſor bargain and ſell the land by deed indented and intolled 
110 (in which caſe there needs no atturnment); or if the leſſor make a 
vl feoffment of the land, and fo ouſt the leſſee, and the leſſee re- 


enter (which is an atturnment in law); the grantee, or feoffee, in 
theſe caſes, cannot take advantage of any condition, before he 


hath given notice to the leſſee of this grant of the reverſion. 
o. ſuper Such as come in merely by act of law, or paramount, as the 
it, 114. Lag of a villain, the Lord-by eſcheat, the Lord that doth enter 
ache 7- for mortmain, or the like, cannot take advantage of a condition 
4 Jul. within this ſtatute. And hence it ſeems it is, that if leſſee for 
4 forty years make a leaſe for thirty ſeven years on condition, and 

aſter ſurrender his eftate to his lefſor ; that the ſurrendree ſhall 
Co. ſuper not have advantage of this condition. 10. 7 Albeit the words of 
. 21. the ſtatute be general, yet 2 and aſſignees ſhall not take be- 
d nefit of every torfeiture by force of a condition, nor yet of all con- 
iſhe . ther incident to the reverſion, as for payment of rent, or for the 
xc, Co. B. benefit of the ſtate, as for reſtraining of waſte, for cauſing of re- 

parations, making of fences, ſkowring of ditches, preſerving, of 


— woods, and the like. And of conditions that are collateral ſuch 
* rantees ſhall not take benefit. And therefore if the condition be 
juſtc or payment of a ſum of money in groſs, to reſtrain alienation, 
In, . for the delivery of corn, wood, or the like, the grantee of the 
hes reverſion of the land ſhall not have advantage of it by this ſtatute z 
ö 5. Uh for theſe remain as they were before the ſtatute, at the common 


years, on condition that if the leſſor, his heirs or aſſigns, pay ten 
2 to the leſſee at Lady-day, the leaſe to be void, and the 
ſſor doth grant the reverſion to a ſtranger before the day; it 
ſeems the grantee ſhall not take advantage of this; but the condi- 

tion is gone. | | | 
o. & St. If one make a leaſe for years rendring rent to him and his heirs, 
5-13 H. 4. on condition that if it be not paid within fourteen days, that he 
7. and his heirs ſhall re- enter, and the rent is behind, and the leſſor 
doth demand it, and then die; in this caſe the heit may enter. 
But if he die before demand, the heir cannot make a demand, 
and ſo take advantage of that breach of the condition, which was 

in the time of his anceſtor (2). 

erk, Set, If a man be poſſeſſed of land for twenty years in the right of 
34 his wife, and he make a leaſe of it for ten years 'rendring rent, 
with condition of re-entry for default of payment, and after the 
huſband die; in this caſe, the wiſe ſhall have the rent, but it 


* ſeems ſhe ſhall not take advantage of the condition. 
14 | 


r Juſtice law. 11. Such conditions as are on the part of the leſſor, it ſeems 
idgman. are not within this ſtatute ; and therefore if one make a leaſe for 
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e's caſe, ditions, but only of ſuch as are inherent, * 5, . ſuch as are ei-* P. 163. 
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i For the doctrine of atturnment, ſee chapter 5 poſt. —Atturameat is rendered unneceſſary by the 


utes of 4 Ann. c. 16. 9g. and 11 Geo. 2. c. 19. 


11. 
(2) Sce before in page 145. 


If 


ba % % 


150 
If a leaſe be made to JI. S. on condition that if ſuch a thing be, 
or be not done, that the land ſhall remain to I. D. or that J. D. 
ſhall enter'; in this caſe /. D. ſhall never take advantage of this 
condition, either by the common law, or by this Statute. 


Co, 1. 8 
ſuper Lit, 
379. Dier 
127. 119, 


13. Where Regularly where a man will take advantage of a condition, if Co. ſuper 


entry or he may enter, ke muſt enter, and when he cannot enter, he muſt 
3 (e make a claim ; for an eſtate of freehold or ipheritance will not 
avoid an ef. Ceaſe without entry or claiin (1). And he that is to have advan- 


tate on con- tage by the condition, may wave his advantage if he will. And 


dition; and until ſuch entry or claim made, the party that ſhould enter can 


whereaman make no good eſtate of the thing to any other. But herein a dif- 
2 c ference is to be obſerved in the penning of a condition, between a 
vantage © . | : 
a condition teaſe for years, and a leaſe for life, or a greater eſtate: for if a 
without en- leaſe for years be made, on condition that upon ſuch a contingent 
try, or claim;the eſtate ſhall ceaſe, or the leaſe ſhall be void; in this caſe 
49 where when the thing doth happen, the leaſe is ip/o facto void without 
: entry or claim. But otherwiſe it is of a leaſe for life, albeit there 
* P. 154. be ® the ſame words in the condition. And if one make a leaſe 
for years, on condition that if ſuch a thing be done, the leſſor ſhall 
re-enter ; in this caſe an entry is needful to avoid the eſtate (2). 
If one make a feoffment in fee, gift in tail, or leaſe for life, 
on condition that upon ſuch a contingent the eſtate ſhall be void ; 
in this caſe there muſt be an entry made, after the condition is 
broken, to avoid the eſtate. So if one bargain and ſell his land 
by deed indented and inrolled, with . that if the bargainor 
pay, c. then the eſtate ſhall ceaſe and be void, and he doth pay 


before an actual re-entry is made. And fo it is alſo if lands be 


not pay twenty pounds at a day, his eftate ſhall ceaſe and be 


be made. Ard fo alſo it is if a reverſion, remainder, advowſon, 
rent, common, or *the like, be deviſed on ſuch a condition ; in 
theſe caſes there muſt be a claim, before the eſtate will be deter- 
mined. Ard therefore if a man grant ſuch a thing to another 
and his heirs, on condition that if the grantor pay twenty pounds 
on ſuch a day, the eſtate of the grantee ſhall ceaſe or be void, 
and the grantor doth pay the money according to the condition; 
in this caſe the eſtate is not reveſted in the grantor before a 
claim made at the church in caſe of an advowſon, and in other 
caſes upon the land. But in caſe where a man cannot make an 
entry or claim, there the law will not compel him to it. And 
therefore if one grant land to another for five years, on condi- 
tion that if he py to the grantor within the two firſt years forty 
marks, that then he ſhall have the fee, otherwiſe but for term 


of five years, and livery of ſeiſin is made accordingly, and the 


grantee doth not pay this money; in this caſe after the two years 


Lit. 218, 
2.37. 


the money; in this caſe the eſtate is not reveſted in the bargainor, 
deviſed to a man and his heirs, on condition that if the deviſee do 


void; in this caſe the eſtate is not void until an aQual re-entry 


— 


(1) Entry by a legal owner, is a notorious act of ownerſhip, and equivalent to a feodal inveſtiture N 
the lord, and gives the owner ſeifin, and makes him compleat owner of the eſtate and capable of cot 
veying it from himſelf, either by deſcent or purchaſe. See further, as to the nature and manner of mu- 


ing entry and claim, Ce. Lit. 15. 254. b. 3 Bl. Cem. 175. 4 vol. 147. 


(1) No one can enter for a condition broken as bailiff to another, without the ſpecial command of bin 


to whom he is bailiff, M. 52, 


at 


Of a CONDITION, cps. 


Co. 4. 120, 
Perk, SeA. 
$40, Plow. 
186. 482. 

H. 8. 17 


Co. ſuper 
Lit. 234. 
Perk. Sect. 
843.844. 
Co. ſuper 
Lit. 233. 


p. 6. 
1 
Dier 
117. 


Chap. 65. Of a CONDITION. | 151 
are paſt, the freehold ſhall be in the 28 without entry or claim; | 
ut 


for as this caſe is, he cannot enter, he muſt ouſt the leſſee of 
his term. So if I grant a rent charge out of my land upon condi- 
tion; when the condition is broken, the rent is extin&, and there 
needs no claim. So if a man make a feoffment of lard to me in 
fee, on condition that I ſhall pay him twenty pounds ſuch a day, 
Fe. and before the day J let the land to him tor years, rendring 
rent; and after, the condition is broken; in this caſe he may re- 
tain the land without entry or claim, and the rent is extint. So if 


wiſe, ard then after to the uſe of others, with a proviſo of revo- j2 n 18 


FF? 


one covenant to ſtand ſeiſed to the uſe of himſelf foi life, or other- 2 3 { 2 a 3 ö 


cation, Ac. and after, he doth revoke it; in this caſe all the eſtates 
are reveſted in him without entry or claim * 
Co. 4. 120. It is generally true, that he that doth enter for a condition * P. 155. 
Perk, Sed. broken, doth make the eſtate void ab initio, and that he ſhall be 14. When 2 
_ dog in of his firſt eſtate in the fame courſe and manner as it was when ene, a 
HY he * departed with the poſſeſſion, and at the time of the making make te 
of the condition (1), And hence it is, that if there be any charge eſlate, &c. 
or incumbrance on the land, as if leſſee of land upon condition void, «6 ff. 
grant a rent-charge out of the land, or enter into a ftatute, or“ And 
recogniſance, and the conuſee have the land in execution, and 1 
this charge is after the condition is made; in this caſe, when the jntents the 
condition is broken, and the party doth re-enter, he ſhall by rela- leſſor, feof- 
tion avoid the rent, ſtatute, and recognifances, and hold the land for, &c. 
freed from them all. And if an eſtate be to paſs by way of in- hall be ad- 
creaſe, upon condition; or a leaſe is to be made upon a condition his re- entry 
precedent ; when the condition is performed, the party ſhall hold to be in of 
Co, ſuper his eſtate free from all after charges and clogs. And if « man en- his firſt e- 


Lit. 2344 ter for breach of a condition in law, be ſhall avoid all charges, de., Ard 
Perk. Se. and acts done after that thing is done, which doth produce the tent not. 


os forfeiture ; but he ſhall not avoid any thing done before that time, 
lit 233. for he muſt take the thing as he finds it: as if a houſe, or land, 
belong to an officer, in reſpect of his office, and he grant a — * 
out ot it for his life, and thea he doth forfeit it; in this caſe the 
rent ſhall continue. And if leſſee for life of land grant a rent out 
of it, and then make a feoffment in fee of the land; in this caſe 
the rent ſhall continue, and the leffor canrot avoid. But if 
leſſee for life of land make a feoffment in fee of it. and then grant 
a rert out of the lard ; in this caſe the leſſor ſhall avoid it. And 
if a lefſee grant a rent out of his land, ard then do waſte, and 
the leſſor recover the land, he cannot avoid this rent, but ſhall 
hold the lard charged with it. But if the leſſee do waſte firſt, 
and then he grant a rent-charge to a ſtranger out of the land, 
and after the leſſor recover the place waſted ; in this caſe he 
ſhall hald the land diſcharged. And if leſſee for lite make a 
leaſe for years, and after enter upon the leſſee for years, and 
make a feoffment in fee; this thal| not avoid the leaſe for years. 
Crompt.Jur, And if a man wake a leaſe for years, rendring rent, with &'auſe 
ar *+ 65. ct entry for non payment, and the leſſee doth make undetleaſes 
of part of this land, and after the rent is unpaid, and the leffor 


| (1) Regularly it is true, that he that entereth for a condition broken ſhall be ſeiſed of his firſt eſtate, 
tn O. 6.) Vin, Abr. Condition (P. d.) 
dcth 
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* P. 156. 


and the diſſeiſee doth ſue a writ of entry ſur di 
heir of the diſſeiſor, and doth recover and hath execution, and 


not enable him to have an aſſiſe without new ſeiſin. 


* 


- 


the under leaſes. But if there be any covinous practiſe in the caſe, 


2 Of a CONDITION. | Chap. 6, 


| doth enter ; in this caſe he ſhall have all the land, and avoid all 


the undertenants may have remedy in equity. And if a leafe be co. 


made for life, the remainder in tail, on condition ; in this caſe if 


the condition be broken, both the eſtates be avoided. ET fic de co. ſuper 
ſimilibus. But this general rule doth fail in divers particulars : as Lit. 20, 
if a man be ſeiſed of land in the right of his wife, and he makerh Perk. Sea, 
a feoffment in fee by deed indented, upon condition that the feoffee 34% 84, 
Sc. and the huſband '** : 
dieth, and then the condition is broken ; in this caſe the heir of 


ſhall deviſe the land to the feoffor for life, 


the huſband {hall enter, and yet he ſhall not have the eſtate of 
the feoffor, for this doth preſently after his entry vaniſh away. 
So if a tenant in ſpecial tail bath“ iſſue, and his wife dieth, and 
tenant in tail maketh a feoffment in fee upon condition, the iſſue 


dieth, the condition is broken, and then the feoffor doth re-enter; 


in this caſe, he ſhall have but an eſtate for life, as tenant in tail 
after poſlibility of iſſue extinct. So if a leſſee for life, or years, 
make a feoffment in fee on condition, and after doth enter for 


the condition broken; in this caſe he ſhall not be in the ſame 


courſe, for now his eſtete is ſubject to entry for forfeiture, though 
he be tenant for life ſtill, So if a diſſeiſor be of certain land, 
and he die ſeiſed thereof, and his heir is in by deſcent, and the 
diſſeiſee enter upon the heir, and infeoff a ſtranger upon condi- 


tion, and the heir of the diſſeiſor doth enter upon the ſeoffee, 


eiſin againſt the 


the feoffee on condition doth re enter and after the condition is 


broken; in this caſe the feoffor is not in in the ſame caſe; for now 


the diſſeiſor cannot enter upon him, as he might before. And in 
ſome caſes the feoffor by his re- entry ſhall be in in his former 
tate, but not in reſpect of ſome collateral qualities: as if te- 
nant by homage anceſtrel, make a feoffment of the land he doth 


ſo hold, in fee, on condition, and entreth for the condition broken; 


in this caſe, it ſhall never be held in homage anceſtrel again. 
And ſo if.a copyhold eſcheat be, and the Lord make a feoff- 
ment in fee upon condition, and entreth for the condition broken; 
in this caſe the cuſtom annexed to that land is gone. So if there 
be Lord and tenant by fealty and rent, and the Lord is in ſeifin 


of the rent, and granteth his ſeigniory to another and his heirs, 


on condition, and the tenant doth atturn and payeth his rent to 
the grantee, and the condition is broken; the Lord diſtraineth for 
his rent, and re'cous is made; in this caſe the former ſeiſin ſhall 
If there 
be Lord and tenant, and the Lord diſſeiſe the tenant of the 
tenancy, and therefore doth enfeoff a ſtranger on condition, and 
after the condition is broken, and the Lord enter, and the 
tenant doth enter upon him; in this caſe the ſeigniory is not 
revived. | | t | 
If renant in tail make: a feoffment in fee, on condition, and 
dieth, and the iſſue in tail within age doth enter for the con- 
dition broken; in this caſe he ſhall be in firſt as tenant in fee- 
ſimple, and heir to his ſather, and then ſhall be preſently re- 
f mitted: 
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mitted: but if he be of full age he ſhall not be remitted 
1). | | | 

' Tone make a feoffment of white acre, and black acre, on con- 

dition, Ic. and that he ſhall enter into black acre only; in this 

caſe upon 'breach of the condition, he ſhall enter into that part 2 


only. 
5 if the words of a condition be, that if ſuch a thing be not done, 
the feoffor or leſſor ſhall enter into the land, and take the profits 


thereof until the thing be done, or to the like effect; in this caſe 
* if the feoffor, or leſſor, enter upon che breach of the condition, # P. 157. 


he doth not avoid the eſtate, or get any thing by his entry, but 


the poſſeſſion only in the nature of a pledge, or a diſtreſs, until 


the thing be done; and if the condition be for the payment of the 
rent, he ſhall hold the land until he be paid the rent. And if the 
words be [that the feoffor, tc. ſhall enter and take the profits, 
until thereof he be ſatisfied, or until he be farisfed or paid the 


rent]. in the firſt caſe as ſcon as he is paid, either by the receiving 
of the profits, ee of the rent behind, or both together; 


Perk, Sekt. 
dig. 


o. ſuper 
at. 21 . 
0. 4. 120. 


and in the laſt caſe as ſoon as he is paid the rent by the feoffee or 
lefſee, the feoffee or leſſee may enter again into the land (2). 

If a condition be poffible in its creation, and after become im- 'r 5. When 
poſſible by the act of God, the condition is diſcharged and gone and by what 
for ever, and the eſtate is abſolute (3). As if a feoffment 1 
made to me, on conditibn that I ſhall reinfeoff the feoffor before hall be di. 
a day, or on condition that I ſhall appear at Weftminfter in the charged and 
King's Bench ſuch a day, or on condition that I ſhall go to Paris extinguiſhed 
about the affairs of the feoffor before ſuch a day, and before the = om 8 
day appointed it doth happen that I die; in all theſe caſes the ; _ : 
condition is diſcharged. So if the condition of a feoffment be, that or not. 
if the feoffor, or his Heirs, pay ten pounds to the feoffee ſuch a 1. By the 
day, and before the day the feoffor dieth without heir; in this cafe 1 ot God. 
the condition is gone. And if the condition become impoflible in ey 
part only, then it is diſcharged for ſo much only (4). 28 1 

If there be Lord and tenant, and the tenant doth enfeoff a ſtran- 
ger on condition, and the feoffee die without heir, fo that the te- 
nancy eſcheat; in this caſe the condition. doth continue, and the 


Lord muſt hold it ſubject to the condition. 


Albeit a condition cannot be divided by the act of the parties, 2.By the act 
but it will be deſtroyed, yet it may be divided by the act of law ; of law. 
and therefore if a leaſe for years be made of two acres of land (the 


one of the nature of Burrough Engliſh, and the other at the common N 
Er 


law) on condition, and the leſſor having iſſue two ſons dieth; in 2 5 
this caſe albeit the condition be divided, yet it is not gone, but 
doth continue ftill, and each of them may enter for the condition 
broken. But if one that hath a condition knit unto his rever- 
ſion, grant part of his reverfion to a ſtranger ; the condition is. 
deſtroyed in all, for it cannot be apporiioned by the act of the 


— 


(1) Eecauſe he might have had his formedon againſt the feoffee, and the entry for the condition is his 
"wn at. Co. Lit. 202, b. Remitter is an operation of law, upon the meeting of an ancient right reme- 
lavle, and ofa latter ſtate, in one per on, where there is no tolly in him, whereby the ancient right is 
eltored and ſet up again, and the new defeaſible eſtate cleared and vaniſhed away. Co. Lit. 347. b. For 
de doctrine of Remitter, ſee 3 Bl. Com. 19. 189. and fully in Com, Dig. and Vin. Abr. tit. Remitter. 

(2) See further what act deſtroys a condition, Cem. Dig. Condition (Q_). 

(3) See accordingly Co, Lit. 206. a.— Roll. Abr. 449. 2 Leon. 155. | ; 
(4) And it the condition conſiſts of two parts, one of which was impoſſible at the time of making the 
"edition, yet it is a good condition, and te other ought to be performed, Cro, Elin. 780. 
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154 "Of « CONDITTON. _ |, "that 
_ 4 it may by the act of the law or the wrong of the, 
cnee (1). 


3. By the A condition may be deſtroyed in the very creation of i if Co.2.59.th 
at of the one deviſe lands for life, with expreſs word ondition, and Lord Cray, 
parties. not wolds of limitation, or word may be ſo taken, the re- Wel“ «ls 


6 | maindet over to a ſtran 5 this caſe the ſtranger cannot enter, ng 5 
| 1 neither is the r er good, nor the condition effectual. Or it Lit. 26; 


may be diſcharged, by matter ex peſt fafo: as in the examples fol- 379. Co. u 
p. 158, lowing. * If one make a ſeoffment in fee of land, upon conditi- 4. 
on, and after, and before the condition broken, he doth make an 
abſolute feoffment, or levy a fine of all or part of the land,” to the 
feoffee, or any other ; by this the condition is gone and diſcharged 
for ever. And yet if one grant a rent out of his land, upon con- 
dition, ard after make a feoffment of this land, this doth not ex- 
tinguith the condition. And if a fine in this caſe be levied in pur- 
ſuance of a foinier agreement; as if one by indenture bargain and 
ſell his land to another, and in the indenture there is a covenant 
that all oiher aſſurances ſhall be to the uſe of the bargainee, ac- 
cording to the firſt agreement, and the bargain and fale hath a con- 
dition annexed, that the barg»inee ſhall make a feoffment of part 
of the land to the bargainor, and after the bargainor doth levy a 
fine to the bargainee in corroboration of the firſt bargain : in this 
caſe the condition is not extinct. but ſaved by the original agree- 
ment, And if one make a feoffment in fee of land upon conditi- 
on, and after, and before the condition broken, he doth make a Co. 2. 6 
- leaſe for years only of the land, or part of it, to the feoffee or any Perk. Sed. 
other; by this the condition is ſuſpended for that time. And if 919 _ 
the feoffor, after a feoffment made of land upon condition, enter pg,” gg 
upon all or part of the land, and be impleaded, and loſe it; by this 212 Co. 
the condition is gone for ever. And if he enter and hold the poſ- ſuper Lit 
ſeſſion only; by this the condition is ſuſpended during his poſſeſ- 219. 
ſion ; and if he hold the poſſeſſion ſo long that the feoffee cannot Co. 14, 
perform the condition; the condition is diſcharged for ever. And 52. Lit. 
if one make a feoffment of land upon condition, and after, and Bro. Set. 
before the condition broken, the feoffee doth make a feoffment of 88 
all or part of the land, to the feoffor; by this the condition is 3 
gone for ever, And if the feoffee make a leaſe for life, or years 
only, of part of the land; by this the condition is ſuſpended for 
that time, But if the feoffee make a feoffment in fee, leaſe for 
life, or years to a ſtranger ; this is no extinguiſhment nor ſuſpen- 
ſion of the condition. And if the condition be to pay money, or 
do any ſuch collateral thiig ; if in this caſe the feoffee make a 
Releaſe. leaſe to the feoffor, this doth not ſuſperd the condition. 147. Se 
| If the feoffor, or leſſor, releaſe to the feoffee, or leſſee, all rele md 
conditions, or all demands in the land, or confirm the eſtate of confirms 
the feoffee without condition, Ic. by either of theſe means the don. 
condition is deſtroyed ard gone for ever. agg 
If one make a leaſe tor lite, or years, of land on condition, 163. co. 
and after grant the reverſion of pait of this land; hereby the 119. 


Perk, Sed. 
823, Co. i. 


— 


(1) See fully in what caſes the non · performance of a condition hall be excu'ed by the Act of God, « 


by Act of Law,—Cem. Dig. Condition (L. 132.) Bac. Abr. Condition (Q.) Yin. Abr. Condition (O. cu 
IK. c.) 
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IL. Js 6. 
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Perk. Sect. 


Co. 4-119-5+ 


dition; this doth extinguiſh the condition. But if, the ditlejſce 


condition is deſtroyed for ever. Aud if he make a leaſe of part 


of it only; by this the condition is ſuſpended. 


A condition may be extin@, or ſuſpended, by the intermarriage 
of the parties to the condition; as if a feoffment be made by a 
woman, on condition to pay ten pounds, or on condition to infeoff 
* her by a day certain, and before the day they two do intermar-# P. 1 59. 
ry, and the marriage doth continue until after the day; in this 
caſe the condition is gone. And if the condition be to re enter for 
not payment of rent; the condition ſhall be ſuſpended, and no 
rent be paid during the coverture. | | 

If a leaſe be made for years, on condition that the leſſee or his 
aſſigns ſhall not alien without the licence of, the leſſor, and the 
leſſor licence the leſſee alone to alien, or licence him to alien a 
part of the land, or licence him to alien all the land for a time ; 
or if the leaſe be to three on ſuch a condition, and the leſſor li- 
cence one of them to alien; in all theſe caſes, the condition is 
gone for ever. | 

If one had enfeoffed me, on condition that J ſhould pay him ten 
pounds at Eaſter, and before the time he had entred into religion, 
and made me his executor, and had not been dearraigned ; in 
this caſe the condition had been gone for ever. 

If I be ſeiſed of land in fee, and take a wife, and during the 

marriage enfeoff a ſtranger on condition, and die, and the © offee 
endow my wife of her third part; in this caſe the condition is not 
deſtroyed, and yet the third part is freed from the condition, but 
the reverſion of that third part is not freed from the condition. And 
if ſhe grant her eſtate again to the feoffee, the condition is revived. 
So if there be Lord and tenant, and the renant make a feoffment in 
fee upon condition, and the feoffee is attainted of felony, c. fo 
that the tenancy doth eſcheat ; in this caſe the condition is not 
gone, but the tenancy is charged with it. 

If a feoffinent or leaſe be made, rendring rent, on condition for 
non-pay:nent a re-entry, and the feoffor, or leſſor after the bieach 
of the condition doth diftrain, or bring an aſſite for the rent, or 
doth accept the rent at another day; hereby the conaition is not 
deſtroyed, but it is diſcharged for that time; ſo that the feoffor, or 
l-ffor, cannot take any advantage of that breach: ard if the act to 
be done by the condition be a collateral act, as not to alien, or the 
like, and the condition is broken, and the feoffor not having notice 
thereof, doth atcept the rent; in this caſe alſo, and by this means, 
the condition is not diſcharged (1). 

If one diſſeiſe the feoffee,” or the heir of the diſſeiſor, or any 4. By the 
other that hath lands by a juſt title, and thereof enfeoff a ſtranger 20 oi 
on condition, and the land is lawfully. recovered from him, by Rug 
him that hath the title; hereby the condition is deſtroyed for 
ever. And if a diſſeiſor make Þ feoffment in fee, on condi- 
tion, and after the diſſeiſee doth enter upon the feoffee on con- 


re/eaſe to the feoffee on condition; this releaſe doth not diſ- 
charge the condition. But if a diſſeiſor make a leaſe for life, 
ard the leſſee for life make a feoffment in fee on condition, and - 


10 ) See more amply in what caſes conditions ſhall be diſcharged by the ad of the parties, Bac. Abr. 
ondition (Q, 3.) Fix. Abr. Condition (K. D.) Com. Dig. Condition (L. 4.) 


— 


the 


« 
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Ss 136 


* P. 160. 
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JJ ͤ ¶ - (:- 
the diffeiſee releaſe to the feoffee of the tenant for life, by this - 
* the condition in law is' deſtroyed, And if the feoffee upon con- 
dition make a feoffinent over, without condition, and the diſſeiſee 
releaſe to the ſecond feoffee ; by this the condition ig deſtroyed, be 
the releaſe before the condition broken, or after. And it, feoffee Perk. $46 
on condition make a leaſe for life, and the feoffor releaſe to the 823. 3:1. 
feoffee on condition, or leſſee for life, all conditions, or all de- 


 mands to the land; by this the condition is diſcharged. And if 


the feoffee on condition make a feoffment to another on condi- 


tion, and after, the firſt feoffor doth enter for breach of the con- 


dition; hereby the ſecond feoffment, and the condition alſo, is 

gone for ever. #2 | | W274 

If a man ſeiſed of land in fee, let it to a ſtranger for 2 and perk 8e 
die ſeiſed, 820. 


one that hath no right doth ouſt the leſſee, and thereo 


and his heir is in by deſcent, and he doth make a feoffment to a 
ſtranger upon condition, upon whom the leſſee for years doth en- 


ter within the term, claiming his term ; in this caſe the leſſee ſhall 
hold the land diſcharged of the condition. 


And now we paſs to a covenant, being another part of a deed. 
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00 OA Covenant. 

„ 021, . N 
Termes of Covenant is the agreement or conſent of two or more by deed 1. Covenant. 
the law. in writing, ſealed and delivered, whereby either or one of Did. 


Plow. 393. the parties doth promiſe to the other, that ſomething is done al- 

ready, or ſhall be done afterwards (t.). And he that makes the Covenantor; 

covenant is called the covenantor; and he to whom it is made, Coyenan- 

- the covenantee. | | ws: 

Termes of And this is either expreſs, or in deed, i. e. when the covenant a. Se- 
the law. tit. js expreſſed in the deed : as when A. by deed doth covenant with plex. 
Covenant. B. to ſerve him for a year, and f. doth covenant with A. to pax 
6K him ten pounds for his ſervice. Or it is implied, or in law, 7. e. 
146. 146. When the deed doth not expreſs it, but the law doth make and 
bier 3383. ſupply it. As, when one doth make a leaſe for years by the words 

[demiſe or grant] without any expreſs covenant for quiet enjoy- 

ing; in this caſe the law doth intend and make ſuch a covenant on 

the part of the leſſor, which is, that the leſſee ſhall quieily hold 

and enjoy the thing demiſed againſt all perſons, at leaſt having title 

under the leſſor, and at leaſt during the leſſor's life, and (as ſome 

think) during the whole term; and hereupon an action of covenant 

may be brought againſt him in the reverſion ; ſo that if the heir 

that is in by deſcent, put out the termor of his father, the termor 

may have “ this action againſt tim (2). A covenant is alſo either ® P. 161. 

real, i. e. that whereby a man doth bind himſelf to paſs a real thing, 

as lands or tenements ; as a covenant to levy a fine of land, in 

which caſe the land irſelf is to be recovered ; or when it doth run 

in the realty ſo with the land that he that hath the one, hath or is 

ſubjeQ to the other, and ſo a warranty is called a real covenant, 

Or it is perſonal, i. e. when it doth run in the perſonalty, and not 

with the land, but ſome perſon in particular ſhall have benefit by 

it, or be charged with it: as when a man doth covenant to do any 

perſonal thing, as build or repair a houſe, ſerve him, or the like 

(3). And theſe alſo are ſome of them ſaid to be inherent, 7. e. 

ſuch as are converſant about the land; as that the thing demiſed 

ſhall be quietly enjoyed, ſhall be kept in reparations, ſhall not be 

aliened ; or if it be to be ſold, that the leſſor ſhall have the firſt 

refuſal ; to pay rent, not to cut down timber trees, or do waſte, 

to fence the coppices when they be new cut, to make further aſſu- 
rance, or the like. And ſome of them are ſaid to be collateral, 
7. e. that are converſant about ſome collateral thing that doth no- 


K. Seb, 


_— 


* 


1) A covenant is not a duty, nor cauſe of action, till it be broken; and therefore it is not diſcharged 
dy a relea e of ail actions: and when it is broken the action is not founded merely upon the ſpecialty, as 
A? it it were a duty, but ſavours of treſpaſs; and therefore an accord is a good plea to it; and ends in da- 
＋ Aleys 39.—See further as to the nature of a covenant, in Gi/6, Law of Covenants, chap. 1. and 
2 bt, Com. 304. : 

(2) Where the covenant is created by law, the covenantee cannot bring an action of covenant, if he 
de not ouſted by one, who has a title; but it is otherwi'e in caſe of an expreſs coyenant, 2 Brend. 
161, The diſtincties between implied covenants by operation of law, and expreſs covenants, is, that ex- 
pre's covenauts are taken more ſtrictly per Ld. Mansfield. 3 Burr, 1639. 
What ſhall be a real, and what a perſona} covenant, ſee Vin. Abr. (G. 2) Bac. Abr, Covenant 
+.) Com, Dig, Covenant (A. 2.) Gil, Law of Covenants 105. " 
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| | ap. 7 
thing at all, or not ſo immediately, concern the thing granted; as P-7 
to pay a ſum of moneyin groſs, to build a houſe in another man's 
23 to make a feoffment or leaſe of other land, to give other 
ecurity to perform the covenants, or to pay the rent, or that the 
leſſor ſhall oiſtrain for the rent in ſome other land than that which 
b is demiſed, or the like; theſe are collateral covenants (1). There 
| |; ee is alſo a covenant to ſtand ſeiſed of land to uſes, which is now 
become a kind of conveyance of land; for which read uſes. at 
Eu t large (z). | 2 © os Adjudged 
| 3. The uſe Ihe moſt frequent uſe of a covenant is to bind a man to do 8 hich. 14. 
and operati- ſomething in futuro, and therefore it is for the moſt part execu- Lit. 5 ac B R. 
on of it. tory ; and if the covenantor do not perform it, the covenantee may Se. 30 fir Thomas 
have thereupon for his relief an action, or writ of covenant, againſt 2) H. 8. «, ret verſus 
| . Plow umhere 
the covenantor, ſo often as there is any breach of the covenant p e N 
A writor (3), And this writ of covenant is therefore defined to be a writ “ 
aQtion of co- Iying where a man is bound by a covenant in a deed, and hath 
Void. broken it. And in this caſe commonly the party damnified ſhall ro, Cove- 

: recover damages only for the breach: and if he have a judgement ant 21. 26. 
in an action brought for one breach, and after the covenantor doth | Co. & 
break the covenant again; in this caſe he may bring a new action, wg | 

Uſe. and fo for every breach. But a covenant deth ſometimes alſo 5 
make a tranſmutation of a property and poſſeſſion of things, as in a 
caſe of a covenant to ſtand ſeiſed of land to uſes, for which ſee . 
Leaſe. Uſe. And in caſe where one doth covenant that another ſhall 
have a piece of land for five years; this is a good leaſe for five 0 
Contract. years, for which ſee leaſe. And in caſe where one doth covenant N 
with another, that if he pay him ten pounds ſuch a day, he ſhall dier 180. 
have all his cattle in Dale, or his leaſe for years he hath of the 0. 1. 188. f 
„P. 162. manor of * Dale; in this caſe it ſeems if he pay the money at . 
the time he ſhall have the property of the goods, and of the leaſe t 
for years, It is ſaid therefore that in ſome caſes upon the writ of SE 
covenant the party ſhall recover the land itſelf out of which he \ 
bath been ejected. ro, cove- 
4. What A covenant may be in the affirmative, or in the negative (4). Plow. 35. ant 35. de- 
carr aid And it may be executed, 7. e. that a thing is done already; or exe- 27 H. 8.16 4 
. cutory, i. e. that a thing ſhall be done hereafter ; and theſe are all = FM. ha?” 
deed, upon good. But if it be of a thing preſent, as if I covenant that n 145: C. y 
which an horſe is yours; this is void.“ And theſe covenants being made 8 3, — erk. Set. q 
aQtion of co- hy a deed poll are as good and effectual, as when they are made g 2 6 
—_—_ 1 by a deed indented, fo as the party have the deed to ſhew; for o lit Bre eWeft. f 
what not. Otherwiſe a common perſon cannot have an action of covenant ; Sed. 450. bin g 
1. Ia reſpect for it doth not lie upon a verbal agreement, neither can it be Co. 2. Lorl $ firlt part 
of the man- grounded without a writing, except it be by a ſpecial cuſtom, as in Cromve!'s 7 mig it 
ner of mak · Ty (5). d And there needs not in this caſe formal and orderly . _ 8. 302. la 
* words, as covenant, promile, and the like, to make a covenant on 2 4 y. H. 8. 16. ſe 
which to ground an action of covenant (6) ; for a covenant may be 40 E. 3.5 113-324: p 
| : „ 4 - 
nunt 1. th 


69 As to collateral covgnants, ſee 4 Burr. 2446.—2 Wilſ. 27, 
(2) See accordingly and further as to the different kinds of covenants, 1 Food 35 4. 
(3) It is a general rule in egi, that what is cevenanted to be done, is conſidered as actuallj done, 


3 Ah. 534. ; ] And the 
(4) As to affirmative and negative covenants, ſee Fin, Abr. Covenant (D. a.) and 1 Wood 356. P0unts to a © 
(5) Or by the cuitom ot any other place; tho' ſuch cuſtom ſhall be taken ſtrictly. 1 Leon 2. e ted the fort 
(56) Any words, which ſhew the parties concurrence to the performance of a future act, being effefull 5 1 Roll. 4 

for that purpole. 1 Leon 324. 1 Ch. Ca. 294.— The word covenant is not neceſſary to make a covenil. e _ 

Covenan 


1 Roll, Abr. 5 1 8.-No particular technical words are requiſite toward: making a covenant. 1 Bury. 290 


ap. 9 Of a COVENANT. 
had by any other words; and upon any part of an agreement in 
writing, in what words {oeyer it be ſet down, for any thing to be 
or not to be done, the party to or with whom the promiſe or agree- 
ment is made may have this action upon the breach of the agree- 
ment (1) And therefore if theſe words be inſerted in a deed 
amongſt other covenants {that the leſſee ſhall repair, provided al- 
ways that the leſſor ſhall allow timber; or that the leſſor ſhall 
ſkowre ditches, provided always that the leſſor do carry away the 
adjudged earth ;] theſe are good covenants on both ſides. © And if a leaſe 
Paich. 14- be made of houſes by patent to JI. S. for twenty one years, and 
i B R. therein is inſerted this clauſe and that the ſaid I. S. and his aſſigns 
4 ee ſhall repair the houſes when they ſhall be decayed ;] this is a good 
ber: covenant, And lo alſo it is where theſe or the like words be in- 
ade. ſerted amongſt other covenants [and that the leſſee ſhall pay ten 
ſhillings a year 1ent, or that the lefſee ſhall not alien ;] theſe ſhall 
be ſaid to be covenants, unleſs it be in ſuch caſes where there is 
ro. Core ſome other means to inforce the doing of the thing, As if in caſe 
ant 2 26. of the rent there be a clauſe of diſtreſs, re-entry, or nomine panæ. 
- mY And in all cafes regularly where words that do begin the ſentence 
ri. be conditional, and have the effect of a condition, and do give ano- 
ther remedy, there they ſhall not be conſtrued to make a covenant, 
as in the caſes of condition beſore. And yet if words of condition 
and words of covenant be coupled together in the ſame ſentence, 
ſas provided always, and it is covenanted, or the like ;] in ſuch 
caſes the words may be conſtrued to make a covenant and a con- 
dition both. 


o. 1. 155. ſerted theſe words ſit is provided that if the leſſee die within ſixty 


til the ſixty years be ended, to be accounted from the date of the ö 
u indenture ;] this albeit it be not a good leaſe, yet it is a good co- / 40. 586 


venant. 


| t £0 : . 
x 15 1. land confirm the eſtate of the leſſee for years with warranty; in 


theſe caſes, howheit this be not a warranty, nor in the natute f a 
warranty, yet it ſhall be conſtrued a good covenant in law for the 

erk. Set, quiet enjoying of the thing. 

7 If the Lord grant to bis tenant, that he will not diſtrain him in 

e Weſt. ſuch a part of his land for his rent; this ſhall be taken to be a 

EO : good covenant, by this word grant] (2). 

to K . A covenant to do any thing that for the ſubſtance and matter of 2. In reſpect 
u Plow, it is lawful, or not to do any thing that ſor the matter of it is un- 2 
pb, 30. lawful, is good: as if the grantor covenant that he is ſeiſed or poſ- fancg of it, 
1.5. 16. ſefſed of a good eſtate of and in the thing he doth grant, and hath 

COTS power to grant it. That the grantee ſhall qui-tly enjoy it. That 

„Co. it is and ſhall be free from incumbrances. That he will make fur- 

nant 1. ther aſſurance if need be. That if the grantee be evicted, he ſhall 


) And therefore if by articles of agreement it is ſaid, that it is intended a fine ſball be levied, this 
Pounts to a covenant to levy it. 2 Med. 91. So alſo in an indenture of apprenticeſhip, there are not 
ted the formal words of a covenant, but only an agreement that ſuch things ſhall be done by the par- 


toll . 1 Rell. Abr. 519.,—Gilb. Covenant 14. | | 
alt, 2) See more fully by what words an expreſs covenant may be created, Yin. Abr. Covenant (C.) Bac. 
190 Covenant (A). Gilb. chap. 2. | 


PF 


Fer 150. If a man make a leaſe for life by indenture, and therein are in- Leaſe. B. 744 


" | en hi O ; all - + , . Gf , | 
years, that then his executors and aſſigns ſhall have the land un V. 163 „ 744 


ro, core If a man make a leaſe for year and warrant it to the leſſee, his loll, J. 1 
unt 33. de- heirs, and alligns, during the term ; or he that hath right to the 246008 hes 
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| pay no rent. That the grantee thall pay rent. That he ſhall 
hace all dues, and fave and keep harmleſs the grantor. That 
| he ſhall not alien the thing granted; or, if he do, that the 
ſha!l have the firſt refuſal thereof. That be ſhall not do waſte. 
That he ſhall have houſeboot; and hayboot. That the grantor or 
grantee ſhall repair the old houſing, or build new. That he ſhall 
pay and diſcharge all rents and payments ifſuing out of the land. 
at he ſhall not fell trees; or, if be do, that he ſhall pay to the 
grantor ſo much in money fox every tree That if he fell any un- 
derwood, he ſhall fence it. That he ſhall make an eſtate of land. 
That he ſhall be quit of any, ſuit, ſervice, or payment, That he 
ſhall give ſufficient ſecurity to J. S. for an hundred pounds he doth 
owe him ; wo and the like covenants, are good. And ge- See Cug 
nerally wheye condition for the matter of it is good, a covenant tion Nuy 
Agaiaſt law. comprehepdligethe ſame matter is good alſo. But if the matter te- See Cay, 
| uired to Be or not to be done by the covenant, be, for the ſub- tions wit 
Pes thereof, unlawful, then is the covenant void, and doth not lan, Nu 
bind: and therefore if one covenant to kill or rob a man, or the“ Dir 
like; this covenant is void. So if one covenant that he will main-⸗ 
tain another in his ſuits, or that he will not appear in inqueſts, or 
that he will break the peace, or that he will foreſtall corn, or the 
like; theſe covenants are void. So if one be tenant in fee-ſimple of 18 Ji. 
land, and he covenant that he will not alien it; this covenant is Jolife . 


void. $0 if a man be a tradeſman, 296 her commons that he will lun Bod 


not uſe or exerciſe his trade ; this reſtraint, if it be abſolute and g N 


Chap. 


Gee Condit! 


on Num. 7 


Dier 19.115 


Deaux ver- 
ſus ſefferies 
21 H. 7. 23. 
Perk. Set. 


5 3 | BR Tu 
continual, is void ; but if it be ſub modo only, as that be ſhall not vel ty 6 
* P. 164. uſe his trade at one time, or in- one. city gr. town only, this co- pant 5, 


. 
1 2 uf ee, rn, venant may be good. So if a man be by covenant reſtrained to ſow 
* gil 697:4&the land which bath been uſed to be ſowed, and this be either abſo- 
| N. fm lutely, or ſub modo, i. e. that if he ſow it he ſhall pay thus much an 
= | acre for it; theſe covenants have been held to be void. Sed quære 
| : how the law is now, for it ſeems the ſtatute of 39 Elis. ch. 2. is diſ- 
continued (1). If A. owe money to B. and B. owe money to C. and Hl. 20 K 
B. doth make a letter of atturney to C. to ſue 4. at his own charge, Co. f. Mi 
and B. doth covenant with C. that he will not releaſe the debt to verſus dr 
A in this caſe albeit this be maintenance in C. to ſue at his own® 
charge, yet this is a good covenant, and not againſt law. So alſo Trio 14þ 
if a Dean and Chapter, or the like, covenant to renew a Teaſe con- Co. B U 
trary to the meaning of the ſtatute of 18 Flix. ch. 11. it ſeems this oh: 
Impotſible. is a good covenant. And if the thing to be done by a covenant 27 Hd 
7 be in the nature of it impoſlible, : covenant is void. And 47:4 
therefore it is, that if a man covenant to go to Rome in three 


Fitz, Cove- 
ant 3. 


Plow. 307, 
dos. 

H. . 18. 
H. 8. 16, 
incheſley 

"n 


Inn 


(1) This act was for“ the maintenance of huſbandry and tillage.” It enacted, that all land con 
from tillage to paſture ſince the 17 New. 1 Elis. having been uſed for tillage twelve years before! 
converſion, ſhould be reſtored to tillage before the 1ſt of May 1599.— The a& is not inſeri ed in Howbn 
Rafſhead's, or Fickering*s edition of the ſtatutes, being marked to be expired, but it is conune'h 
RaſtelPs.—The preamble is curious, and not unworthy attention lt recites that the firength ant} 
riſbing eſtate 7. this kingdom hath been always and is greatly upheld and advanced by the maintenan!! 
the plough and tillage, being the occaſumn of the tnereaſe multiplying of people, both for ſervitt ul 
wars, and in times of peace, being alſo a principal means that people are ſet on work, and therthy i 
drawn from idleneſi, drunkenneſs, pd ames, and all other lewd practices, and conditions N 
that by the ſame meang of tillage and hu a , the | ge parts of . 3 are preſerved frins 


treme poverty, in a competent eflate of maintenance and means to live, and the wealth of the realu i 1) And t 
diſperſed, and diſtributed In many hands, where it is more ready to anſewer all neceſſary Aa rl 'fe for lite 
- ferwice of the realm; and that huſbandry and tillage is a cauſe that the realm doth more tand 1p 1 urs, and ir 
evithout depending upen fereig countries, either for bringing in of corn in time of ſearcity, or for vn may zf:er 
» 6 wt of our con 1 being in over great ebundance. | Chance] 
ind the 
A 


days, or the i, the covenant is Void. So if a man covenant to 
make a feoffment to his wife this covenant is vod Bur if a man 
covenant to make a good eſtate of land to her in fee ſimp'e, or 
otherwiſe, or to find her maintenance, or to give her ſo much by 
the year; theſe are. gocd covenants. And generally, where the 
See Conditi- matter being in a condition will make the condition void becauſe 
en Num. 7.. it is againſt law ; there it being in a covenant will make the cove- 
nant void (1). 

If a leſſor covenant with his leſſee, that he ſhall and may have 
houſeboot, hayboot, plowboot, We. by the aſſignment of the bai- 
liff of the leff r; this is a good covenant :' and yet it ſeems it doth 
not reſtrain the power that the lefſ-e hath by the law to take 
theſe things without ſſignment. But if the leſſee do covenant that 
he will not cut any timber, or fuel, without the leave, or with- 
out the aſſignment of the leffor ; this is a good covenant and doth 
reſtrain him; for in this and ſuch like caſes the rule is, modus £9 
conventio vincunt legem. 

Mich. 36. If an ob:igee covenant with the obligor, that he will not ſue him 
37 Eliz. upon the obligation until Eafter following; this is a good covenant, 
Co. B but no releate, or ſuſpenſion of the debt. | 
ſie + If there be Lord and tenant of three acres of land, white 
ſus |efferies, acre, and two others, and the Lord grant to the tenant by deed 
21 H. 7.23. that he will not diſtrain in white acre for his rent or ſervices ; this 
eck. Sect. is a good Covenant, but doth not determine the ſeigniory. 
3g 8 If a man grant a mill within his manor, and covenant for him and 
Zz. Cove . . . . 
bans, Hits heirs, that there ſhall be no other mill ſet up within the ma- 
nor; it ſeems this is a gaod coverant, 
Fitz. Cove If one make a leaſe wherein are divers covenants to be pei form- 
ant 3. ed on the part of the lefſe, and after the leſſee doth covenant, 
that if any of the covenants he broken, that the leſſot ſhill, enter 
upon the land demiſed, and hold it until the lefſee mike him | 
* amends for the damage done by the breach of the covenant ; it P. 165. 
ſeems this is a good covenant, and that the leſſor may take advan- 
tage thereof accordingly, 
Plow. zo), If a man, ſeiſed of land in fee, covenant to ſtand ſeiſed of it to 
jo. uſes, and no eſtate doth rite by the covenant ; yet this may be good 
B. 75 = A hs by way df covenant, and give remedy to the covenantee in an aC- 
achelley tion of covenant But with this difference. If the covenant be 
) future, as where one doth covenant with another, that in conſi- 
Ceration of a marriage, his lands ſhall deſcend, remain, or revert 
to his ſon and heir apparent, and to the heirs of his body, on the 
body of his wife; in this caſe the covenantee may have a writ of 
covenant, upon the covenant. For if a covenant be prefent, as 
that a man and his heirs ſhall from henceforth ſtand and be ſeiſed 


Dier 19. 115. 


before 


to ſuch and ſuch uſes, and the. uſes will not ariſe by the law in 
2 the caſe; in this caſe no action of covenant will lie upon thig 
p. covenant : for this action will never lie upon any covenant, but ups 


on ſuch a covenant, as is either to do a thing her-after, or that 


tenant 
a thing is or hath here:ofore been done; and not when it is 


vice 161 ö 


bs 


- 
** 


hy 0 
nj of bi — 
] frins 

/ . WY ; : 78 7 8 1 
my (1) And therefore if a man on his marriage ſettles lands to himſelf for life, remainder to s intended 
er, * 'e for lite, remainder to the heirs of his body on his wife to be begoiten, rem inder to h's own right 
pen #19 175, and in the ſame deed covenants not to ſuffer a recovery; th t covenant will not reft:ain him; tor 


vn May 2tterwards by ſufering a recovery veſt the land in himſelf in ee and deviie it by will: for by the 
Chancellor the covenant does not bind the land ſo as to defeat the will or recovery, but the covenant 
ade allets of the fettior, 1 Pr. H ms, 104, Collins v. Plammer. by | 
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„ "hot. there is an expreſs covenant in the deed for the quiet enjoying of 


4 War: anty. preſſum facit ceſſare tacitum. And therefore herein this is not like 


OF a COVENANT. Chap, 
for a thing preſent, as when A. doth covenant with N that his black 
horſe ſhall be for ever after the horſe of B. this is no good cove- 
nant to give the horſe to B. or to give him an action of covenant 
for him, but A. may keep him till notwithſtanding (1). | 
If one mortgage upon condition to re-enter upon payment of Agreed f 
an hundred pounds at a day, and the mortgagee doth covenant that Car. 
* he will not take the profits of the land until default of payment; 
this is a good covenant, and the mortgagee therefore may not med- 
dle with the profits until the day of payment come. 
5.Whatſhall If one make a leaſe for years of land by the words [demiſe or co. 4 fe. 
ned w_—__ grant,] and there is not contained in the leaſe any expreſs cove-g. 19. Tin, 
S Ut in law, nant for the quiet enjoying of the land; in this caſe the law doth 3 Jac. B.R, 
upon which ſupply a covenant for the quiet enjoying of it againſt the leſſor, 1 
an aQtiop of and all that come in under him by title, during the term; and BR Wi. 
cov nie 4 upon this the leſſee, his executors, adminiſtrators, or aſſigns, may combe\ 
what have an action of covenant if he be diſturbed (2). But where caſe. 


Chap 
av l 
my 5 


F.N.B.1/ 
J. Dier 3? 
26 H. 8. 


Mich. 7] 
B. R. acct 
in Gamb! 
caſe. 


Co. 4. 80 
Dier 328. 
Per Furne 
at Lent A 
file Glouc 
23 Car. 


* the land, there the law will not make this implied covenant. Eæ- 


to the caſe, where a man doth make a leaſe for life by the words 
of dedi & conceſſi; or make a leaſe for life by other words re- 
ſerving rent ; (in which caſes the law doth create a warranty 
againſt all men during the life of the leſſor); for if in theſe caſes 
there be an expreſs warranty in the deed, yet this doth nat take 

- away nor qualify the implied warranty; but the leſſee may make 
uſe of which of them he will, if he be ouſted or evicted by one 
that hath an elder title (3). | 


Curia ſer- 
* p. 166. A covenant in particular (being one part of a deed) is ſubject plov. it: ris 22 
6. How a co- to the general rules of expoſition of all parts of deeds in general, See in Ex N 
eee FRO as: 1. lo be always taken moſt ſtrongly againſt the covenantor ere 1 El B. F 
mall de ta- and moſt in advantage of the covenantee (4). 2. To be taken ac- e. 
ken and ex- cording to the intent of the parties (5). 3. Ut res magis waleat, co. 5. 19, 
pounded : Fc. 4. When no time is limited for the doing of the thing, it 1 H. 6. 52 
and how it ſhall be done in reaſonable time, and the like (6). . 4. bo, 
eee ber“ In caſes wheie the covenantees have, or are to have, ſeveral Ce. g. n OR 
Sine ll fe- intereſts or eſtates, there, when the covenant is made to and Dier 33s. 
Seca). with the covenantecs, & cum quolibet eorum, aut altere eorum ; Bro. Cont 
in this caſe theſe words make the covenant ſeveral : as, if t #9 
one by indenture demiſe black acre to A. and white acre to B. 
and yicen acre to C. and covenant with them and either of Co. 5. 78. 
them, or covenant with them and every of them, that he is 
| | Fitz. Cove- 


— 


nant 21. lee 
be ore. 

7 E. 4. 6. 
Bro. Grant, 
104. 


(i) In order to create a good covenant to ſtand ſeiſed to uſes, it is neceſſary that the covenantor et 
be ſeiſed at the time of makiag the covenant; that the covenant ſhould be by deed, and not by pail 
that it ſhould contain apt words, and a manifeſt intent; and that it ſhould be made on ſufficient cw 
deration, otherw ile no uſe will ariſe. See fully poſt, in the chapter on Uſes. Cem. Dig. Covenant (c 
1 oed 647. Vin. Abr. Uſes (B. a.) (Z. a.) 


| 3 
(2) Accordingly Cro. Fac. 73. Dier 257. a. 2 Leon 104, See further as to action of covers 

on the word demiſe, Gilb. Covenant 36. Shep. Law of Aſſur. 544. | (1) Word 
(3) See further as to covenants created by implication of law, and in hat caſes action of corenis o work upe 

may be mo 1 Via. Abr. Covenant (G.) Com. Dig. Covenant (A. 4.) Garranty (A.) — Bac. 4. 357. Cilber. 

Covenant (B. 1) As 
(4) As if A. covenants with B. that if B. marries his daughter he will pay him 200. per Annun, *® "oats 

out ſaying for how long, yet it ſhall be for the life of B. and not for one year only. 1 Lev. 10% . J) For th 

turther Bac. Abr. Covenant (F.) ; c. See V. 


(5) See accordingly Sir 7. Raym. 464. : 
(6) How a covenant ſhall be expounded with regard to the context, or to ſynonimoue, or other #93 
dee Com, Dig. Covenant (D.) Vin. Abr. Covenant (L. 4.) * 
b 1 


7 


. 


8 p f 
Chop. 9. Of a COVENANT.o = acoget6g, 
: Loos awful owner of all theſe acres ; in this caſe the covenant is ſeve- 2 *ro ＋ — 
; but if he demiſe to them the three actes together, and cove- wh 
{of Hats. nant in this manner; the covenant is joint and not ſeveral, And 94 22 
if A. and B. do covenant jointly, and ſeverally: in this caſe the Polls . 
covenant may be joint, or ſeveral, and the covenantors may be . | 
ſued either the one way, or the other, at the election of the cove- / A 2 
nantee (1). FA | 5 ; 2 "of 
FN. B. 146. If one make a leaſe of land to another, and covenant that he For quiet s 
|. Dier 328. ſhall quietly enjoy it without the let of any perſon whatſover, or 5 
ko. 26 H. 8. 3. without the let of any perfon-whatſoever claiming by or under the 1 
5 the covenant ſhall be taken to extend to © Le. 


| 
1 
| 
| 
' 


: 


Tin. 8 leſſor; in both theſe ca | 
BR, A ſuch perſons as have title, or claim ſome eſtate under the leſſor: 3 B , 
bars in Gamble's for if in the firſt caſe any perſon that hath no title, and in the ſe- KN 
ie caſe, cond caſe any perſon that ſhall claim under another, and hath title, #4 EKA 
t's or that ſhall claim under the . or enter, or otherwiſe J N., be 1 
diſturb the leſſee; this is heſd to be no breach of the covenant. "0" 
Co. 4. 80. Sed quere of the firſt caſe : for herein ſome conceive a difference _ Bel | 
Dier 328. between a covenant in deed, and a covenant in law: and that how- A2 2 
leon al. ſoevet the covenant in law is extended only to evictions by title, . AL la. 
fſe Glouc, yet that the covenant in deed ſhall be extended further. And 18 tf as 
23Car. therefore that if A. make a leaſe for years to B. and doth cove- * *9? FT; | 
nant that B. ſhall quietly enjoy it during the term without the in- 
terruption of any perſon or perſons; that if a ſtranger in this caſe 
that hath no right doth interrupt B. that he may have an action of 
covenant : as when ſuch a promiſe is by word, an action of the 
caſe will lie upon it (2). 
Curia Jor And if the leſſor covenant with his leſſee, that he hath not done 
. 25 vis verſus any act to prejudice the leaſe, but that the iefſee ſhall enjoy it 
in Ei. _ againſt all perſons ; in this caſe theſe words [againſt all perſons] 
a 41 El. B. R. ſhall refer to the firſt, and be limited and reſtrained to any acts 
"ay done by him, and no breach ſhall be allowed but in ſuch an act (3). 
Co. 5. 17. The covenant in law upon the words, demiſe or grant, alſo 
5 6. 52. for ® the quiet enjoying of the thing demiſed, is general againſt * P, 167. 
"Sang all perſons that have title during the term, and extendeth to the 
8.1% heir after the death of the leſſor, as againſt himſelf only, and 
358. ſhall charge the executors or adminiſtrators for any diſturbance in 
n the life of the covenantor, but not for any diſturbance afterwards; 
8 he that doth ſue therefore upon this covenant, muſt ſhew that he 


was moleſted or evicted by one that had an elder title. 
Co. 5. 78. If one doth covenant to enter into bond for the quiet enjoying 
of land, and doth not ſay what bond; in this caſe it ſhall be taken on 
Fiz. Cove- to be a bond of ſo much as the land to be enjoyed is worth. 1 U 1 
— = ' '* A warranty in a leaſe for ycars ſhall be taken for a covenant for 


de'ore, : "a To free from 
or Heul 7 E. 4. 6. dannen , . : incumbran- 
ve, Grant, If one covenant with another to acquit him of all charges ces and 
ut c In iſſuing out of the land, and after by pariiament the tenth part charges. 


pe EIS 


(1) Words, though never ſo joint, ſhall be taken ſeverally, where they have a diſtin ſubje& matter 
o work upon per Holt Ch. J. 3 Ch. Rep. 126. See fully as to joint and ſeveral Covenants, 1 Wood 
3:7. Gilbert Covenant 99. Bac. Abr. Covenant (D.) and the caſe of Exys v. Donnithorne, 2 Barr. 1190. 
(2) As to covenants for quiet enjoyment ſee poſt.—alſo Yaugh. 118. Dyer 328. a. Gilb, 187. Vin, 
br. Condition (U. a.) pl.6. 57 .—Covenant (Z.) 

3) For the conſtruction of the words in a covenant notwithflanding any act done by the covenentor, 
xc. See Vin, Abr. Covenant (T.) Cro. Fac. 233. Predter v. Febuſ en. 
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ro make aſ- If A. covenant with B. to make ſuch afſurance, or ſuch further Co. 5. 1g, 
lurances of 


land. 
— +20Þ 


P. 168. 


Of « COVENANT. Chap. 
of the value, out of the iſſues of all lands, are given to the King; 
in this caſe it ſeems the covenant ſhall not extend to this. But if 
the parliament had given the tenth part exituum terre ; the cove- 
nant would have extended to this as well as to rents, commons, and 
ſuch like things, wherewith the land is charged. 


aſſurance of land as the counſcl learned in the law of B -ſhall de- 
viſe ; in this caſe albeit B. be learned in the law himſelf, yet he 
may not deviſe this aſſurance, but ſome other learned in the law muſt 
adviſe, otherwiſe A. is not bound to make it (1). ; 

And if A. covenant with B. to make ſuch aſſurance of land by a Co. s. 195 
day, as B. or his heirs ſhall deviſe ; in this caſe B. or his heirs Dier 35:.% 
muſt firſt deviſe the affurance, before A. is bound to do any thing, per Juſt. 
And therefore if one ſell land for money, and the vendee doth Bridgema 
covenant to make back to the vendor and his heirs, ſuch aſſurance 
of the land as the counſel of the vendor ſhall deviſe, within one 
year, provided that if the vendee make default in the affurance, 
then if he do not pay twenty pounds to the vendor, that then the 
vendee ſhall ſtand ſeiſed to the uſe of him and his heirs ; and the 
vendor tender no aſſurance, and the twenty pounds is not paid; in 
this caſe the land is in the vendee freed from the covenant, And 
therefore in theſe and ſuch like caſes, where a man is to make ſuch 
aſſurance, as A. or his heirs, or their counſel ſhall deviſe; A. or 
his heirs muſt take care that in- time they have an aſſurance rea- 
ſonably drawn and ready to be ſealed, and to tender it to him that 
is to ſeal it, for until then there can be no breach of covenant. 

But if A. be bound to make a feoffment, leaſe, or other aſſurance Fitz: Cave 
of land to B. by a day; in this caſe B. need not to demand it or cant 4, 
tender the aſſurance, for A. at his peril muſt do it, otherwiſe he 

doth break his covenant. 4 And yet it in this caſe B. do get the a Trin. 25 

aſſurance drawn, and tender it to A. it ſeems A. is bound to ſeal it, Jac. B. R. 

or * otherwiſe he doth break his covenant. + And if the caſe be CTY 


Curia Hi 
7 Jac. Co 


Adjudgec 
Sir Jo. Br 


caſe. 


Dier 371. 


fo that 4. is bound to make ſuch aſſurance to B. by a day, at the co. gj 1. dier 4 


coſts of B. in this caſe A. mult do the firſt act, wiz. notify to B. 22. 
what manner of aſſurance he will make, that he may know what 
money to tender; and when the money is tendred, 4. muſt ee 
that he do make the aſſurance accordingly at his peiil ; and if he 
fail in either of theſe, the covenant is broken. 

If 4. be bound to make ſuch aſſurance to B. as by the coun- Co. s. 10. 
ſel learned of B. upon requeſt made ſhall be deviſed; in this 
caſe it is ſufficient it the advice be given to B. and that he do 
make it known to A. and it is not needful it be given to 4. 
immediately. And if A. covenant with B. to make ſuch Pier 338 
aſſurance to B. as I. S. ſhall deviſe, and 1. S. doth deviſe g 00. 53 
reaſonable deed of bargain and ſale, and he tender it to A. to 
ſeal ; in this caſe A. is bound to ſeal it preſently, and he ſhall 
not have time to adviſe with his counſel upon the deed ; but if 
he be illiterate and cannot read the deed, he may refuſe and 
delay to ſeal ir until he can get ſome Lody to read it, which he 


irn,2 1 Jac, 
BR.George 
VQI.u- Lane, 


— 


(1) As to covenants to make ſuch aſſurance as counſel ſhall adviſe p to make aſſurance generally; 1. 
for lurther aſſurance, tee fully in J is. Abr. Covenant (W.) (G. a.) 1 Nd, 417. Giib, Covenant c 
216. Ce. Fac, 251, a 


l 


o Of 8s COVENANT: 


Experientia. muſt do as ſoon as he can, And if one be bound by covenant to 
make an aſſurance upon requeſt”: the covenantee mult requeſt, 
and tender an aſſurance alſo, and he muſt tender ſuch a one alto | 
as is reaſonable, otherwiſe the covenant will not be broken by the 2 
refuſal or neglect to do it: as if one be bound to make a feoffment | 
to A. upon requeſt ; in this-caſe 4. muſt get a naked decd of feoff- 
ment drawn without warranty or covenants, and tender it, And 
if the covenant be to make ſuch a leaſe as the former; in this caſe 
the ſecond leaſe mu!l not differ from the former, and if it do, the _ 
party is not bound to ſeal it. ; i 
gt9, Curia Hi, If one covenant to levy a fine at the next aſſiſes for thirteen years | 
hy 7 Jac. Co. B. extunc; this ſhall be taken from the time of the fine levied, and 
not from the time of the covenant. 
Adjudeedin If one bargain and ſell land to me by deed indented, and be- 
Sir Jo. Brets fore the inrolment of the deed 1 do covenant with 7. S. to convey 
cale, all the land whereof I am ſeiſed, and to do this before ſuch a day, 
and before the day the deed is inrolled ; in this c*ſe my cove- 
nant ſhall not extend to this land conveyed to me by this bargain = 
| and ſale. 1 
Dier 371. If 4. covenant with B. that in conſideration of a marriage be- 
tween the ſon of A. and ſiſter of B. that he, at the coſts of his ſon, 
and by his ſufficient deed, will before Eaſter day aſſure land to his | 
ſon, and B. doth covenant that if A. do perform this, then he will 
make him a general releaſe; in this caſe, albeit A. be ready, if the Mi 
ſon do not tender the aſſurance, and the conveyance is not made, B. 9 
is not bound to make any releaſe. | 
Fitz. Cove- If one covenant to keep and leave a houſe in the ſame, or as To repair 
ate good plight, as it was at the time of the making of the leaſe ; the houſe. 
in this caſe the ordinary and natural decay of it is no breach of 
the covenant ; but the covenantor is hereby bound to do his beſt ® P. 169. 
” keep it in the ſame plight, and therefore to keep it covered, 
| Te (i). | 
Lier 19. If the words of a covenant be [that the leſſee ſhall have thorns For the 
by the aſſignment of the leſſor, and neceſſary fuel alſo ;] it ſeems having of 
by this, that there muſt be an aſſignment of the ſuel as well as ot Fan... 
the thorns. : 
Vertg,2o, If the leſſor covenant with his leſſee, that he ſhall have ſuffici- 
ent hedgeboot by aſſignment of the bailiff of the leſſor; in this caſe 
and by this, the leſſee is not reſtrained from that liberty that the 
law doth give him, and therefore that he may take without aſhyn- 
ment: but if the words be negative, that he ſhall not take without s 
aſſignment, or that he ſhall take by aſſignment, and not otherwiſe, 
contra (2). 1 | 
o. 21 ac. If A. doth covenant with B. that whereas a marriage is intended To convey 
bK George to be ſolemnized between A. and C. the daughter of B. at or be- lands of the 
te Lane. fore the fourteenth day of Auguſt next, and whereas the ſaid B. 5 ot, 
hath paid to the ſaid A. a thouſand pounds for portion, Sc. the. 
ſaid 4. in conſideration thereof doth covenant with B. that he, 
within one year of the day of the marriage, will ſſure lands of the 
value of four hundred pounds per Annum; in this caſe albeit the 


. 


lan. 


erluʒ 


. 


1 See accordingly and further, in Grlb, Covenants 149. See more amp'y how covenants to repair 
ll be expounded, poſt —Alſo Finch Rep. 86. Lant v. Norris, 1 Burr. 257. 1 Wil, Rep. ft. 1. 5. 75: 
\-/ dee accordingly Sher eweed v. Nonnes's caſe, 1 Lern. 250. 
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Fd 


Of a COVENANT. 


Chap. J. 


marriage be not on or before that day, yet the covenant muſt be 


* 


| performed (1). | | 4 
That the lf one make a leaſe for years of a manor, and covenant that Per Juſtice 
_— ſhall the leſſee ſhall make eſtates for life or years, and that they ſhall Bridgman. 


—— Wo 


N 


— 


1 
2 


j 
1 


: 
p 
7 
: 
, 


FRAY: 
_ HO nt 4 


eſtates. 


That if the 


the leiſor 
ſhall have 
the firlt re- 


tual. 


To do one 


thing for 
another. 


36 
597 
MLS 


* 


J 


* P. 170. 


Lf 
* 


have the 
fee. 


Aſſignees, 


7. When a 


deed or law he doth covenant that he is 
ſhall be ſaid 


tobe broken: 
and when 
not: and 
how. 


TE te 


leſſee ſhall 


be good; in this caſe, it ſeems this covenant ſhall not be taken to 
enable the leſſee to make eſtates for a longer time than his eſtate 
will bear. | 


If the leſſee covenant with the leſſor, that if the leſſee be würd Dier 13, 
leſſee ſell, ed to ſell his eſtate, the leſſor ſhall have the firſt refuſal; in this 


caſe when the leſſee is minded to ſell, he need do no more but 
acquaint the le ſſor with his purpoſe, and know his mind, and if 
he do not anſwer him preſently, he may fell it to whom he will: 
and if the covenant be further, that the leſſor ſhall give as much 
as another will, the leſſee muſt tell him what another doth offer 


him, and aſk him whether he will give ſo much, and if he re- 


fuſe, or do not accept it preſently, the leſſee may ſell to whom he 


_. . | 
If one covenant to ſerve me a year, and I covenant to pay him 


Co, ſuper 


ten pounds for it; in this caſe albeit he do not ſerve me, yet I Lit. 204. 


muſt pay him the ten pounds. Butif I covenant with him to pa 
him ten pounds if he ſerve me a year, contra, for in this caſe I am 
not bound to pay him the money unleſs he ſerve me a year. So if one 
covenant to make new pales ſo as he may have the old, in this caſe 
it ſeems he is not bound to make the new pales unleſs he may have 
the old pales. So if one covenant to pay money for ſervice, 
counſel, or the like, or covenant to marry one's daughter, or 
make an eſtate, and the covenant is penned conditionally, and 
* ſo as one thing is the cauſe of another, and it is not ſet down by 
mutual and reciprocal covenants ; in all theſe caſes, if the cauſe, 
or condition, be not obſerved, the covenant ſhail not be per- 
formed. | 
If one make a leaſe for ten years, and covenant that if the leſſee 

2y him ten pounds within the ten years that he ſhall have the fee 
. and the leſſee ſurrender his eſtate within the time; in this 
caſe, if the leſſee pay the money, the leſſor is bound to make the fee 
ſimple to him. But if the words of the covenant be, that if he 

ay him ten pounds within the term, he ſhall have the fee, and the 
[efſee ſurrender his term, and then pay the ten pounds; in this caſe 
the leſſor is not bound to make the fee ſimple, for it was not paid 
within the term. | 

If one covenant to do a thing to J. S. or his aſſigns, or to J. S. 

and his aſſigns by a day. and before the day 7. S. die; in this caſe 
it muſt be done to his aſſigns if he before the day name any aſſignee, 
and if he do not, it muſt be done to his executor or adminiſtrator 
which is an aſſignee in law. See more in condition, numb. 8. obli- 
gation, 


Dier. 371. 
Mich. ) Jac, 
o. B. 


Co. 1. 144, 


27 H. 8. 


If ns be ſeiſed of land in fee, or poſſeſſed of a term of Dier 303. 
covenant in years, and he doth alien it, and ſuppoſing he hath a good eitate, Co. 9. 6% 


lawfully ſeiſed or poſſeſſed, or 
that he hath a good eſtate, or that he is able to make ſuch an 
alienation, Ec. ard in truth he hath not, but ſome other hath 
an eſtate in it before; in this caſe the covenant is broken as 


— 


= 
n 
- W560 


(1) As to covenants to convey lands of ſuch a value; or that they are, or ſhall be, of ſuch a value; 


ſee fully in 1 Ld. Reym, 365. 
Chanc, Rep. 140. 


Cre. El. 43. 1 Rel. Abr. 429. and the caſe of Langton v. Nerth,! 


ſoon 


Chap. 


Adjudge 
Sir Peral 
Brocas ci 


32. 


Mich, 8 
Lams Cal 
Dier 328 
F. N. B. 1 
26 H. 8. 
Hil. 39 El 
B R. Corr 
cale, Fi 
Covenant 
26. Bro. 
venant. 4 


20 Jac. Br 
Covenant 


Hil. 20 Ja 
adjudged 
R.R 
Butle- ver 
ſus Lady 
$winerton 


Swans cal; 
M.-&8E 


Der 42, 

26 H. 8. 3. 
Fitz, Cove: 
nant 6. 26, 


— 


(1) And 
to convey : 
cording to 


(3) Leſio 
The breach 
cuietly enji 
fore, defen 
tO oblige hi 
conditional 
v. Bic fte 

4) For ſ 
657. Palm 


9 


1. 


Jac, 


2 


. 2. 


wn - 


adjudged ſoon as it is made (1). And if TI bargain and ſell land, by deed That che 
Sir Perall indented, to B. and before the deed is inrolled, I grant the fame 15 feed OE * 
EY land to C. -_ —_— that I am ſeiſed of a 3 eſtate of it in 5 5 . — / | 
'= fee, and after the deed is inrolled; in this caſe the, covenant is eſtate, &c. N. of 
broken (2). Goſh ene flown Sus . void 7 Aue 67 
Mich, 8 Jac. If A. let land to B. and covenant that he ſhall quietly enjoy it For quiet 45 
Lams caie. without the let of any perſon whatſoever, and A. himſelf, or any ©9J9y1ag- 
** on a other perſon that hath any title to the land by or under him, as if 
26 H. 8. 3. he make a leaſe of it, or grant a rent out of it to another, or any . | 
Hil. 39Eliz. other perſon that hath any title to the land, albeit it be not by or 4 
B R. Cornes under A. as if A. were a diſſeiſor, and the diſſeiſee do enter or diſ- 
cate, FItz. turb B. in all theſe caſes the covenant is broken (3). And fo alſo | 
e bro. Co- is the law deemed to be by ſome in caſe of covenant in deed for | 
venant, 40. quiet enjoying, where a ſtranger or one that hath no title to the | 
land doth enter or diſturb B. But otherwiſe it is in caſe of cove- _ 2 
nant in law for quiet enjoying ; for in this caſe if a ſtranger that 22 . | 
hath no title to the land doth enter or diſturb the leſſee, this is no 2 
| 


j 


breach of the covenant in law. And in all caſes where any perſon ' 
hath title, the covenant is not broken until ſome entry or other ac- 
tual diſturbance be made by him upon his title. | 
10 Jac. Bro, If a man make a leaſe of land, and after make a feoffinent of | | 
Covenant j. ® the ſame land, and the feoffee doth diſturb the leſſee ; in this caſe & P. 171. | 
it hath been ſaid this is a breach of the covenant for quiet enjoy - 
ing. Sed quere, | 
Hil. 20 Jac. If a man purchaſe land to him and his wife and his heirs in fee, 
adjudged and then make a leaſe for years of it to I. S. and covenant for him, 
4 * er. his executors and aſſigns, that the leſſee, his executors and aſſigns, 
vs Lads hall quietly hold and enjoy the premiſſes without the let of the 
Swinerton, leſſor, his heirs or aſſigns, or any other perſon by or through his 
or their means, title or procurement, a the leſſor doth die, 
and his wife doth enter and diſturb ; in this caſe and by this means 
dv ans caſe the covenant is broken (4). And fo it is alſo, if 4. purchaſe land 
M.-&8El1. of B. to have and to hold to A. for life, the remainder to C. the 
ſon of A. in tail, and after A. doth make a leaſe of this land to D. a, 
for years, and doth covenant for the quiet enjoying as in the laſt 
caſe, and then he dieth, and then C. doth outt the leſſee; in this -_ 
Der 42. cafe this was held to be no breach of the covenant. So likewiſe . 
H. 8. 3. if A. be ſeiſed of white acre in fee, and take to wife B. and then h 
Codes make a leaſe of it to C. with ſuch a covenant as before for the 4 lud 594 
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Pe quiet enjoying, and then A. doth die, and after B. doth recover 
dower ; by this the covenant is broken, and yet if the mother of | 
A. recover dower and ouſt the leſſee, contra. So allo if a tenant 
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— 
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es 
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(1) And if two men upon ſale of their wives lands covenant that they and their wives have good right 
to convey ; if one of the women is under age, it is a breach, for ſhe hath not the power to convey ac- 
cording to the covenant, Naſb v. Aſbton, Sir T. Jenes 195. 

(2) See more fully as to covenant that grautor is ſeiſed in tee, &c. Vin. Mr. Covenant (V.) Parols (D.) 
7%½ 4. Cro, Jac, 369. 3 Lev. 46. 

(3) Leſior covenanted that leſſee paying the rent and performing the covenants ſhovld quie!ly enjoy. 
The breach aſſigned was a diſturbance by the leſſor, who pleaded that till ſuch a time the plaintiff dic 
cuietly enjoy, but then he cut down wood, which was contrary to his covenant, and then, and net be- 
fire, defendant entered, and ſo by plaintiffs not performing his covenant, the defendarits covenant ceaſes 
10 oblige him; whereunto plaintiff demurred.— The queſtion was whether the defendants covenant was 
conditional or not? Judgment was given for the plaintiff that the covenant was not conditional. Hays 
v. Bick:. flaffe, 2 Mod. 35. See further in page 163. before. 


2) For the claims by the means of the baron, and ſhe is therefore within the covenant, Cre, Fac. 
bo. Palm. 339. S. C. 
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| 5 | N 
5 in tail doth make a leaſe with ſuch a covenant, and his iſſue doth 

diiturb the leſſee; this is no breach of the covenant And yet if 
the leſſor be the cauſe of the gift in tail, or procyre the diſturbance, 
this may be a breach of the covenant. And ſo allo it is where a 
man is ſeiſed of land in fee, and he doth make a leaſe with ſuch a 
covenant, and aitei wards he doth die, and then his heir is in ward 

by reaſon of a tenure, and hereby the leſſee is diſturbed ; it ſeems 
this is no breach of this covenant. 

If one covenant that the wife he is about to marry ſhall quietly Curia, B.R, 
enjoy all her goods, and that the covenantee ſhall take it into his Pale. f. cu. 
ofloſſion, and the huſband doth only take the goods and keep them | AR 

in his poſſeiſion ; this is no breach of the covenant 
If a covenant be for the quiei enjoying againſt all perſons but Adjudged 
the King ard his ſucceſſors ; and the patentee of the king do diſ Hil. 3bE, 
tub; this is a breach of this covenant. bee gg 
If two make a leaſe, and covenant that the leſſee ſhall enjoy 8 
the land without the let of them or any other, and one of Adjudged 
them a one doth diſturb the leſſee; this is a breach of the cove- Mich. ꝛcu. 
nant > og 
If a ſeſſee grant and aſſign all the land contained in his leaſe to Dier — 
A. and doth covenant with him that he hath not done any act or : 
thing by which the grant or aſſgnment might be impaired, but that 


before this time the wife of the leſſor had recovered ard had exe- 
: cution of a third part of this land for her dower; in this caſe this, 
P. 172. is no breach of the covenant, for the words [but that, c] do 
refer to the former, and are not abſolute 
If A. grant the bailiwick of . to B. for life, and B. aſſign it adjudged 
to C. for three years, and after to D. and C. doth covenant with Rich verſu 
D. that he will not do, or ſuffer to be done, any act during the RV * 
ſaid three years by which the grant made by A may be forfeit, 3; _ 
but that after the three years ended he may enjoy it in as ample 
manner as C. did, or might have done, without any act by C. and 
after the three years ended, C doth execute a proceſs there, and 
thereby incroach upon the office; this is no breach of the cove- 


7. nant. 
To free If, A. grant land t» B and his heirs rendridg ten pounds rent, Curis Hil 
from and B. doth ſell the land to C and his heirs, And doth covenant 20 Jae. Co. 


8 with C. that from ſuch a day he ſhall enjoy it Miſcharged of all 2 * 


drances. incumbrances, and before that day a common Necoveiy is had Tucafad: 
againſt Cn which A. is voucied, and this is t& the uſe of C. caſe, 
" and his heirs, ſuppoſing hereby the rent had been one which is 


BY) (6.51 not ſ; in this caſe the corenant is broken, for this\rent is an in- / — 
. | 
171 


4 
1 
1 
1 umbrance. 


ro If a leaſe be made of land for years, and the leſſee deviſe it to Co. 10. f 


doth tell the fee to the woman curing the widowhood, and doth 
covenant that the and is diſcharged of all former ſales, rights, ti- 
tles, charges: in this caſe the covenant is broken at the firſt by 
reaſon of the poiliblity of the ſon (1). | | 


— 


1 


(1) And in action of debt on bond or performance of the covenants in the leaſe, brought by the ad: 
miniſt: ate o. the widow, againſt the adminiltrator of the reverſioner the grantor, judgment ws ior 
che piaintifl. See this cale as Rated by the Ch. J. in 10 Co. 52. and the points reiolved therein. i 


the aſſignee his executors, c. may enjoy it againſt all perſons, ande 1 


his wife durante viluitate, ard after to his on, and he in teverſion 2 Aan 
bil 


Chap. 


9 Eli. Co. 


Dier 139. 


Co. 5 21. 


9 


Dier 338. 
Co. 2, 3. 


Bro. Cove - 
nant 3. 


Curia B. R 


Dier 324, 


Fitz. Cove- 
nant 29. 
Co 5. 16. 
F. N. ;. 145 
c 1898. 2 
Perk Set. 
bn : 

Ier 33. 
Bow 6 
4 E. 3.6. 


(1) See | 
Gb Cover 
(2) lach 
8 repair, 0 
thi- Polit, 1 


(3) De b 


= EE 


| Dier 139. 


Chap. 7. Wa £tToOVEgrENANTG 
gEliz.Co.B- If A. grant white acre to B. and covenant that B. ſhall enjoy it 
againſt all incumbrances, and C. doth diſturb him in the taking of 
common there, and this is a common which is againſt common s 
right, and which he hath by preſcription : in this caſe it ſeems this 
is a breach of the covenant, But if it be of a common that is of 
common right, contra (1). | 
If A. covenant with B. before Eafter to make him a good ſure To make 
eſtate of land, diſcharged of all former bargains, leaſes and incum- eſtates and 
brances whatſoever, (leaſes or grants for life, or years, reſerving aſſurances. 
the ancient rent, during the term, only excepted) and A. after this, - 
and before the eſtate made, doth make a grant of all or part of the 
land reſerving the old rent, it ſeems this is no breach of the cove- 
nant. | | | 
If one make a leaſe to I. S. for years, and covenant with him that 
upon the ſurrender of that leaſe he will make him a new leaſe, and 
the leſſor, before I. S. can make any ſurrender, doth fell away the 
reverſion, or make a leaſe to another of the land, and fo diſable 
himſelf, this is ipſe fafo a breach of the covenant, without any 
ſurrender made by the leſſee, which in this caſe is not needful. For 
Lex neminem cogit ad wana Of in-utilia peragenda. So if one be 
ſeiſ.d'of land in fee, and covenant to make a feoffment of it to I.S, 
by * a day upon requeſt, and the covenantor before the day doth # Pi 3 ok 
make a feoffment ot it to another, and then doth die before any AT: Ry, be . 
requeſt made to him; in this caſe the covenant is broken. 3 Ae 
Dier 338. f A. covenant with B. to make ſuch aſſurance as B. or as the 
Co. 2, 3. counſel learned of B. ſhall deviſe, and B. tender ſuch an aſſurance 
to A. to ſeal, and A, doth refuſe or delay to ſeal it; this is a breach 
of the covenant. : 
If 4. doth covenant with B. C. D. and E, to make them a feoff- 
zun 3. ment ſuch a day, and they come to the land at the time to take it, 
and A. doth not make the feoffment; by this the covenant is 
broken. And ſo alſo if B. and C. only, or one of them, doth come 
to the land; for it may be made to any of them in the name of the 
reſt. But if none of them come to the land, albeit the feoffor never 
come, there it ſeems the covenant is not broken, 
Cera B. K. If A. covenant with B. before Eafter next, to aſſure his houſe to 
him and K. his wife, during the liſe of J. S. and A. ſurrender his 
houſe to the uſe of B. and ſuch perſon as K. ſhall name, at the re- 
queſt of B. in this caſe the covenant is broken, for this is no perfor- 
marce, of it. 
Dier 324. If one covenant to 1epair, ſuſtain and amend a houſe, and the To repair, 
houſe is burnt by the negligence of the covenantor and not repaired 
again; this is a breach of this covenant (2). And if the leſſee co- 
venant for him and his executors to repair at his own coſts, (the 
Co 5.15, Principal timber, not hurt, nor in decay for lack of reparations or 
F. N. h. 145. O'herwiſe in default of the leffee or his executors only except) and 
4 ee. o he die. and afterwards the houſe is burnt in default of the execu- 
ek Seck. tors; in this caſe the covenant is broken and the executors may be 
Deer 33, charged (3). : f 
w. 29. If one covenant to leave a wood in the ſame plight he finds it, 
4E 3.5. and he cut down trees; in this caſe the covenant is broken preſent- 


Co. 5 21. 


9 fu:ther as to covenants free from incumbrances, in Vin. Abr. Covenant (A. a.) 1 Vd, 418. 
4%. Covenant, ch. 31. | 
2 (2) In the caſe of C:mpton v. Allen. Sti. 162. Rell. Ch. J. ſaid, That a leſſee that covenanteth to 
eau, Ought to do it if the houſe be burnt, be it by negligence, or by other means.” See further on 
t. poi t, in the caſe of the Earl of Cheſter field v. Duke of Balten. Comyns Rep. 627. c 

5) De bonts teflataris tantum. See Dyer 324. b. 
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P. 174. is no breach of the covenant for I may re- edify them, * and there- 


Of a COVEN ANT. Chap. 
ly, for it is now become impoſſible to be performed by his own 
act: but if in this cafe ſome of the trees be blowed down with the 
wind, or' the like, by this the covenant is not broken, for it is 
now become impoſſible to be done by the act of God, and in this 
caſe the covenantor is not bound to ſupply it (1). And ſo likewiſe 
of a covenant to repair houſes, or if one covenant to ſuſtain houſes, 
or ſea banks, or covenant tb leave them in as good caſe as one doth 
find them, and the houſes be burnt, or thrown down by tempeſt, or 
the like, or the banks be overthrown by a ſudden flood, or the 
like accident ; in this caſe the covenant is not broken by this ac- 
cident only ; but if the covenantor doth not repair and make up 
theſe things again in time convenient, the covenant will be broken. 
And if houſes be let to me for years, and I covenant to leave them | 
in as good plight as I find them, and I throw down the houſes, this | «;/-; 1; 


Chap. 


Hil. 16 Ja 
B. R. Sili- 
ard verſus 
Loe. 


3 H. 4. 8. 


33 H. 6. 10 
Bro. Cove- 
naiſt 3. Fit: 
Barre 6%. 


fore no action will lie upon this covenant until the end of the term. 

If one covenant to repair a houſe before a day, and it happen il. 8 Ja 
the plague is in the houſe before and until the day; and thereby it Curia. 
is not done; in this caſe the covenant is not broken, for this will 
excuſe ; but then it muſt be done in convenient time afterwards, for 
otherwiſe the covenant will be broken. | 22 

If a lefſee covenant to do all the reparations of a houſe demiſed, Dier 198. 
at his own coſts and charges, and he cut trees upon ſome of the 
ground demiſed to amend the houſe ; it ſeems this is a breach of his 
covenant (2). . 

If one covenant to pay money at five ſeveral days, and he fail of Co. ſuper 
ney. payment the firſt day ; by this the covenant is broken (3). Lit. 29%. 
To leave a If one take land ſowed or a ſtock of cattle in leaſe for years, and 4oE. z.; 
ſtock, &c. the leſſee covenant to leave it in as good plight as he doth take it; | 
in this caſe he muſt leave it ſowed again, and if any of the cattle 
die, he muſt make up the number, otherwiſe he. doth break his 
covenant. | 

If a corporation do covenant not to take toll, and their common 43 E. 3. 
officer appointed for that purpoſe doth take it ; this is a breach of 
the covenant. 

If A. covenant with B. to build a houſe by a day, and B. 18E. 4.1. 
doth forbid him, and thereupon he doth forbear to do it, and Kelv. 34 
doth it not; in this cafe the covenant is broken, for this will _ BR 
not excuſe him: But if he do by any aQual impediment hinder &,;rel ve 
him, or be the cauſe why the thing is not done, then the not ſus Read: 
doing of it is no breach of the covenant. And therefore if a 
leſſee covenant to cleanſe one of the ditches in the land demiſed, 


Mic. 7 Jac 
Co. B. 


7 2 
18322 
Co. 8. 17. 


Dier 257, 
47 E. 3. 1. 


To pay mo- 


Not to take 
toll. 


To build a 
houſe. 


Dier 338. 


—— — — 


(1) Many parts of the Toncſſtone have been ſelected by ſubſequent writers; but it is rather ſingula ih 
the paſſages in the text ſhould be repeated in 1 Weed 397 and in 399. in Gilb, Covenants 150 and in 47% 
tho* this book is not reſerred to in either of thoſe places. ; 

(2) As to the extent and conſtruction of covenants to repair, in addition to the references beſore n 
page 168. note 1, fee Vin. Abr. Covenant (L. 8.) | | 

(3) An action of covenant lies upon the fiſt default, but an action of debt will not lie till the laſt. St 
3 Co. 22. a. In Co. Lit. 292. b. a diſtinction is taken between a debt due by contract or bond, and a ded 
due by recognizance, for if a recognizance be to pay money at five ſeveral days, afrer the firſt day of fi 
ment, (and default) execution may be taken on the recognizance for the whole ſum, it being in the nature 
of ſexeral judgments; but no action of debt will lie on the bond or contract, before the laſt day be paſt 
See iurther as to covenants for payment of money. Stiles 59. 172. A covenant to pay money which » 
by deed cannot be diſcharged without deed. See Rogers v. Payne, 1 Wilſ. pt. 2. p. 376. F 
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have an ac 
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eff) may take advantage 0 
/ 2 covenant with B. to do an act to C. who is no party to the deed, antage of 


5 N 


and the leſſor enter upon the land itſelf and keep ouderhe leſſee, To cleanſe a 
and he doth not cleanſe the ditch by the time; by this the cove- diich. 
nant is broken: bur if in this caſe the leſſor do by force keep the 
leſſee ont of the ditch or place itſelf, contra. be VE 
Hil. 16 Jac, If A. and B. be jointenants of a ſhop, and A. covenant with B. To have li- 
B. R. Sili- that he and his aſſigns ſhall have free ingreſs and egreſs in and out berty to go 
ard verſus of the ſhop, and A. doth appoint C. his ſervant to enter as ſervant in and out 
ow to him and to occupy in common with A. and this ſervant doth ex- f * ſhop. 
pel the ſervant of B.; in this caſe, this is a breach of the cove- 
nant, 
;H.4.8 If A.covenant with B. that B. ſhall come four times a year into To come in- 
the houſe of A. without being ouſted by A. and A. when he doth to « houſe. 
ſee B. coming, doth ſhut the doors and windows, and doth not ſuf- 
fer B. to come in; by this the covenant is not broken. | 
33 H. 6. 16. If A. covenant with B. to marry the daughter of B. make a feoff- To marry 
bro. Cove- ment, or do any other act to C. (who is a ſtranger to the covenant) another. 
3 Fs and A. doth tender it and offer to do as much as doth lie “ in his 3 _ 
rende. power, but the ſtranger doth refuſe it, and thereby it is not done Te _ 
yet this doth not excuſe, but the covenant is broken. But if the refuial. 
covenant be to do any ſuch act to the covenantee himſelf, and the“ P. 175. - 
covenantor tender it and the covenantee refuſe it ; by this the cove- 
nant is performed (1). | 
Mic. 7 Jac. See more in the laſt queſtion, and in ob/igation numb. 7, 8, 9, 
co B. and in condition numb. 9, 10. | 
Any one that is party to the deed to whom the covenant is made, 8. Who ſhall 
1 the covenant, but not a ſtranger ; for if 4, or may have 
„ 5 
and he doth it not, B. and not C. muſt ſue him upon this breach. in ds _ 
Co. 5. 1) f a leaſe be made of land to a huſband and wife for years, and law, and 
Dicr 257- the leſſor doth enter upon the land and put them both out, or the bring a writ 
. 3. 18. one of them after the death of the other, in this cafe both of them ot COIN 
whilſt they both live, and the ſurvivor, after the death of one of ume” > 2 
them, may have this action of covenant upon the covenant in law. or not. 
So if a wardſhip be granted to a woman by deed, and ſhe take a 
huſband and die ; the huſband ſhall have advantage of this cove- 
nant in law made by the word [grant] if he be diſturbed. So if 
one by the words [demiſe or grant] leaſe land to a woman ſole for 
years, who taketh a huſband and dieth ; in this caſe if the huſband 
be diſturbed he ſhall take advantage of this covenant in law. 
Dier 338. If a feoffment be made in — and the feoffer doth cove- Heir. 
nant to warrant the land, or otherwiſe, to the teoffee and his 
heirs; in this caſe the heir of the feoffee ſhall take advantage 


of this (2), As if A. covenant with B. and his heirs, to in- p fp ES 357 


feof B. and his heirs of land, and B. die before it be done, in { 161 
this caſe his heirs ſhall take advantage thereof. And if A. B. 2M I 

and C. have lands in coparcenery, and they purchaſe other 
lands in fee, and they covenant each to other his heirs and 
aſſigns, to make ſuch conveyance to the heir of him that ſhall 


(1) See more amply what ſhall be deemed a breach or performance of a covenant, Cem. Dig. Cove- 
nant (E) Vin, Abr. Covenant (L. 7.) Gi/6. Covenants 184, Bac. Abr. Covenant (H.)—In what caſes, 
and how, court of equity will decree a performance of a covenant, ſee Cam. Dig. Chancery (2 X.) 

(2) And where the covenant relates to the 1inher#ance, and is ſuch as runs with the land, though the 
covenant be with the leſſor his executors and adminiſtrators, without naming the heir, yet the heir ſhall 
bare an action of covenant for breach, 2 Lev. 92, Loughcr v. Williams. ' 


die 


172 Of a COVENANT. Cf Chap. 
die firſt, of a third part, as he ſhall deviſe, in this caſe the heit, co. 3. 63. 
| not the executor, ſhall take advantage of the covenant. 3 
Executors Executors and adminiſtrators ſhall take advantage of inherent co. 5. 
and admini- covenants, albeit they be not named (1). And therefore if A. co- FMB , 
ſtrators. venant to do a thing to B. and do not name his executors or ad- H. Dier in co. _— 
miniſtrators, and it not done, it ſeems the executors or admini- *7* hs 
| * „ ſtrators of B. may have an action of covenant for the not doing of bs 
= | ar it. As if one covenant with I. S. to pay him money at Michael- 
=_ Tao 47, mas and do not ſay to his executors, tc. and he die before the 
„au time; in this eaſe his executor or adminiſtrator ſhall take advantage 
EA $58” of this covenant and may recover the money. _ 
: Aſſignee or Grantees of reverſions ſhall have the like advantage againſt fer- g,, Candi, 
grantees. mors (by action only) for any covenant or agreement contained ® in on, 
F. 176. their leaſe, as the leſſors, their _ or —— might. And ſo Numb 7 
Len alſo ſhall leſſees againſt grantees of reverſions (recoveries in va- C. 5-1. 
8 6 lue excepted) by Ss ſtatute of 32 H. 8. cap. 34. And herein (as Tk 
in the caſe of a condition before) a difference is taken between co- Beftwich 
venants that are inherent, and covenants that are collateral. For caſe acc, 
the covenants whereof grantees by this ſtatute ſhall take advan- 
tage are inherent covenants, i. e. ſuch covenants as do concern the 
thing granted and tend to the ſupportation of it: as where a leſſee 


# | 4 . „ for life or yeacs doth covenant with his heirs to keep the houſes 


demiſed in good reparations, or thelike, and after the leſſor doth 
grant away the reverſion of all, or part of the houſes to I. S. in Mich. In 
this caſe, I. S. ſhall take advantage for any breach of the covenant Pime'; ci 
in his time, but not for any breach before the time the reverſion k 
was granted. But if the lefſee doth covenant with his leſſor and 

9 Pea £Z7 his heirs to pay him a ſum of money, or make him a feoffment or 
the like, and then the leſſor doth grant the reverſion to J. S. in 
this caſe J. S. ſhall not take advantage of this covenant ; and yet 
the executors or adminiſtrators of the leſſor ſhall take advantage 
of this covenant (2). En: 

Regularly every aflignee of the land or thing demiſed ſhall take co. «. 
advantage of inherent covenants ; as if a covenant be, to have 
eltovers to burn in the houſe demiſed, or to have timber to repair, 
or if the covenant be that the leſſor or leſſee ſhall repair, or the 
like. And therefore of theſe aſſignees in deed, and in law, af- 
ſignees of aſlignees in infinitum ſhall take advantage, and aſſignees 
of executors or adminititrators, tenants by ſtatute, or elegit, or 
after a ſale upon a Feri facias, a huſband in the right of his 
wife ; any one of theſe, and any other that ſhall come lawfully 
to a term unto which ſuch a covenant 1s incident, albeit he be not 
named, yet may he take advantage of it (3). 

If a leaſe for years be made to J. S. by the words [demiſe or Co. 4. . 
grant] and the leſſee aſſign this over to J. D. in this cafe I. D. may Dier 2:7. 
take advantage of the covenant in law, and bring an action againſt Fit. Ct. 
the leſſor if he be diſturbed. | CT 
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. | (1) See ft 


) Executor, although he is not named, yet ſhall have an action of covenant in all caſes by the cor: : 2 _ 
venan | 


mon law, becauſe he is privy and quodammodo party, becaule he repreſents the perſon of the teſta | 

more than the heir, Co. Li“, 208. 209. a. ſce further in Gi. Law of Covenants 322. ) dee 1 
(2) The reader will find the operation of the ſtatute of 32 H. 8. c. 34. (which forms a material pi! 17 1 3 

of the doctrine of covenants) and to what perſons it extends, clearly explained, and well ſupported bf kat (E.) 

authorities, in Bac. Abr. Covenant (E. 6.) and in Fin, Ar. Covenant (K. z.) 

I) See Mer 242. Grdb. 270. Prec. in Chan. 39. 
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Chap. 7. Of a COVENANT. 
Co. 3.63) If a leaſe for years be made of land, and the leſſor doth cove. 
F.N.B. 145- nant with the leſſee and his aſſigns to do, or not to do, ſomething, © 
in this caſe an aſſignee by word, or an aſſignee by deed, may take e 
advantage of this covenant (1). | 2 
Co. ſuper If two coparceners make partition of land, and the one of them 
Lit. 388. doth covenant with the other to acquit her and her heirs of a ſuit 
Co5.23-13. that iſſued out of the land, and the covenantee doth alien her part 
to a ſtranger; in this caſe the alienee ſhall have the ſame advantage 
for acquital of the land, as the covenantee had. So if A. be ſeiſed 
of the manor of B. whereof a chapel is parcel, and a prior with 
the conſent of his convent had covenanted with A. and his heirs 
* Lords of the manor to celebrate divine ſervice in the chapel, and “ P. 177. 
after A. had fold the manor ; in this caſe the vendee or aſſignee of 
the manor, ſhould have had the ſame advantage of the covenant o #6 
the vendor had. But if the Lord had fold the chapel, the aſſignee „ = 60 
of the chapel ſhould not have taken advantage of the covenant. 2 LY. ”" 3) 
And if a covenant be to ſay divine ſervice in the chapel of a ſtran- 
ger; in this caſe the aſſignee of the manor in which the chapel is, 
thall not take advantage of the covenant (2). 5 
Regularly all thoſe that do ſeal and deliver the deed, and are 9. Who ſhall 
1,18, named and bound by the exprets words of the covenant, whether be bound 
the covenant be collateral or inherent, are bound by the covenant _—— 8 
contained in the deed; and therefore if heits, executors, admini- nant: and 
ſtrators or aſſigns be named in the covenant, for the moſt part they againſt 
are bound by the covenant. And in all cafes of inherent covenants whom a 
alſo, where a man doth covenant for himſelf only, and doth not IS 4 ers 
name his executors and adminiſtrators or either of them ; they are has A 
bound and may be charged by the covenant notwithſtanding. And where, or 
in ſome caſes the law is fo alſo for collateral covenants. And in not. 
moſt caſes of inherent covenants that tend to the ſupport of the Executors 
thing granted; (in reſpe& of which it is preſumed the leſſor took Adminiltra- 
the leſſee for the land) ſuch as have the land, albeit they be neither 
executors nor adminiſtrators or either of them but aſſignees, &c. 
ſhall be charged by the covenant though they be not named, tor” * 76 
theſe covenants are ſaid to run with the land. 2 
co. ſuper lf a feoffment, or leaſe be made to two, or to a man and his A 
Lit.2z1, Wife, and there are divers covenants in the deed to be performed, /©. i 
_ 3. on the part of the feoffees, or leſſees, and one of them doth not / /Hadk 213 
„ber ſeal, or the wife doth, or doth not ſeal during the coverture, and SH FS 40 "if 
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© he, or ſhe that doth not ſeal doth notwithſtanding accept of the 


eſtate and occupy the lands conveyed or demiſed; in theſe caſes, 4 g al. 2d | 
as touching all inherent covenants, as for payment of rent, ard the 5 L ACA 4.73 
acceſſaries thereof, as clauſes of diſtreſs, of re-entry, of namine 7h 2 
penæ, reparations and the like, they are bound by theſe covenants 
as much as if they do ſeal the deed. So if a leaſe be made to A. 
for years, or life, the remainder to J. S. in fee, and there is a rent 
reſerved, or there be divers covenants on the part of the grantees, 


1 


Vern ve 


* 


IP 


(1) See further in what caſes an aſſignee ſhall take advantage of a covenant, Cre. F/iz. 373. Cre. Car. 
137. Br. Abr. Covenant, pl. 45. Cem. Dig. Covenant (B. 3.) Vin. Abr. Covenant (K.) Bac. Abr. 
Covenant (E. 5.) 5 | To 

(2).Sce more fully who ſhall take advantage of a covenant and who not, C:m.-Dig. Covenant (B ) 
Mad 3 . Vin, Abr. Covenant (H.) G1lb. Law of Covenants 294, 319, 313. Bac. Abr. Cove- 


gait E.) s 
and 


HS I 
4 | 
i , 
19: 
$y 
. 1 
my : 
bo N 
„ / 
1538 
' 4 . 
1 | 
11 ö * 
1 * 
1 
4.4 3 
p . 
"A 
» 
% =_ 
* 1 : 
by 
I'S 
C : 
: 
ha U 
4 8 
"BY 
. 
» 1 
3 
4 
A 0 
a . 
= 
4 
2s 
_— 
10 
1 F N 
p 
* 
Lok. 
+ 
4 
> 1/4 
Ft 
RF 
Wy 
BST | 
ne 
s_ 
1 
3 
2 
4 
L.} 
®.6 
£48 
65 
PR 
— $ 
1 
2 
i: 
8 
Y 
FT 
0 N 
1 
1 
" & 
A 
* 
2 
. 
a 
"4 
7 
£ 
<q 
1 
44 
oy: 
+I? 


2 

1 

. ww. 
*. 


ü sb We OT TINY woe LIES 
— — PII — — — 


. . 


174 


* P. 178. 
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adminiſtra- 
tors, 


Of a COVENANT. 


and J. S. doth never ſeal the deed or counterpart ; yet if in this caſe 
he accept the eſtate after the death of 4. he muſt pay the rent and 
perform all the covenants that are inherent. So alſo if there be Experenm 
covenants in the King's Patent to be performed on the part of the Paſc14je. 
patentee. As if there be this clauſe in the patent [and that J. S. Su Bret 


(the patentee) ſhall repair the houſe when it is decayed ;] in this — al 


caſe the patentee is bound by this covenant, and all ſuch like cove- 
nants. But quære of collateral covenants in the firſt caſes, for 
therein it ſeems the feoffee or leſſee is not bound. And yet it is Co, ſuper 
faid, that if an indenture & be made between A. of the one part, Lit. 23. 
and B. and C. of the other part, and therein there is a leaſe made 
by A. to B. and C. on certain conditions, and B. and C. are bound 
to A. by the indenture in twenty pounds to perform the conditions, 
and B. only doth ſeal the deed and not C; yet in this caſe if C. 
accept of the eſtate he is bound by the covenants, and one of them 
cannot be ſued without the other whiles they are both living. 
Dui ſentit commodum ſentire debet et onus. Et tranſit terra cum 
onere. | 

If a man covenant for him and his heirs to do any thing what- Co. g. ij 
ſoever ; hereby his heirs are bound (1). But otherwiſe except the Bro. Co- 
heirs be bound by the deed by expreſs name, an heir ſhall ſcarcely nt 3b. 
be bound or charged in any cafe by a deed. And therefore it is 3 1 
that if the leſſee for years be ouſted by any other but the heir him- Fitz. —. 
ſelf, no action of covenant will lie againſt the heir, unleſs there be nant 3. 
an expreſs covenant wherein and whereby the leſſor and his heirs 
are bound. But if he be ouſted by the heir himſelf it ſeems an ac- 
tion of covenant will lie againſt him. And yet if he be ouſted by 
an elder title from the leſſor, contra, for in this caſe the heir ſhall 
not be charged. . | 

If a man do covenant for himſelf only to pay money, build a 10 H. 7. 10 
houſe, for quiet enjoying, or the like, and he doth not ſay in the Vier 19. 14 
covenant [his executors, adminiſtrators, c.] yet hereby his exe- Bro. © 
cutors and adminiſtrators are bound and ſhall be charged (2). And 2 | 
yet if a leſſee for years covenant for himſelf to repair the houſes 
demiſed, omitting other words ; it ſeems in this caſe he is bound 
to repair only during his life, and the executers or adminiſtrators 
are not bound (3). So if a leſſor covenant for himſelf only to diſ- 
charge the leſſee of all quit rents out of the land ; it ſeems this 
covenant is only perſonal, and ſhall bind the covenantor only du- 
ring his life. But if in theſe caſes theſe words [during the term] 
be added in the covenant, as if a leſſee covenant for himſelf to re- 
pair the houſes during the term, or the leſſor covenant for himſelf 


to diſcharge' the leſſee of all quit rents during the term; in theſe , { | 


caſes it ſeems the executors and adminiſtrators alſo will be charged 4 
after his death (4). Ps 

If a leſſee be ouſted by one that hath title; it ſeems an Dier 357: 
action of covenant will lie for this ouſter againſt the executor 
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* (1) But the heir is only chargeable ſo far as he has aſſets by deſcent from his anceſtor ſufficient to 2t- 
ſwer the charge, 1 Pr. Wms. 577, Finch. Rep. 86. : . 
(2) But upon a covenant implied, an action of covenant will not lie agaiaſt an executor, Mer 74 


Swan v, Scarles. 


(3) See the caſe of Tilney v. Norris, 1 Ld. Raym, 553. 
(4) See accordingly Gilb. Covenants 331. 
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Chap. . Of a COVENANT. 175 


Co. 5. 16. 
P. 179. 


demiſe, there the thing to be done is appurtenant and guedam modo 


venant. And if the covenant be to do a thing merely collateral; 


by: as if one demiſe ſheep, or other ſtock of cattle, or any other 


Co. 6. 17. 
Dier 27. Bro. 
deſcent 30. 


Co. 5. 17. 


years; in this caſe he cannot upon this covenant in law charge the 


or adminiſtrator upon the covenant in law, if he were put out in „ 1 
the life time of the leſſor and not otherwiſe, for if there be tenant Hi es 4c Uhy 
for life the remainder in fee to another, and the tenant for life by £ 17 2 
the words [demiſe or grant] doth make a leaſe for years and dye, . 4 


and after, he in the remainder doth enter and put out the leſſee for 4 Loh by en oo 


executors or adminiſtrators of the leſſor. But upon an expreſs co- 
venant for quiet enjoying he may (1). | 

In ſome caſes an aſſignee ſhall be charged though he be not Afignees or 
* named, and in ſome caſes ſhall not be charged though he be grantees. 
named, and in ſome caſes he ſhall be charged when he 1s named ; 
as when the covenant doth extend to a thing in eſſe, parcel of the 


annexed to the thing, and ſhall bind the aſſignee though be be not 
expreſly named, as a covenant-to repair, c. But if the covenant 
be annexed to a thing not in eſſe before, but de novo to be erect- 
ed on the thing, as to ſet up a new houſe, or the like; in this 
caſe, it will not bind the aſſignees unleſs they be named in the co- 


in that caſe it will not bind the aſſignees albeit they be named ex- 
preſly (2). Alſo when a contract is perſonal only, and a man doth 
bind himſelf and his aſſigns; his aſſigns ſhall not be bound here- 


perſonal goods, for any time, and the lefſee doth covenant for 
him and his aſſigns, at the end of the term to deliver them in as 
good plight as they were at the time of the demiſe, or ſuch a 
price for them, and the leſſee aſſign them; in this caſe, this cove- 
nant will not bind the aſſignee : but the executors and adminiſtra- 
tors of the firſt lefſee are bound hereby, So if one demiſe a houſe 
and land, with a ſtock or ſum of money, for years, rendring rent, 
and the leſſee doth covenant for him and his aflignees to deliver 
the money at the end of the term; in this caſe an aſſignee ſhall 
not be bound by this covenant, as the executors and adminiſtrators 
of the leſſee ſhall. 

If a leſſee covenant to repair the houſes demiſed, or to diſcharge 
the leſſor de omnibus oneribus circa terram, or the like; in thele 
caſes, and ſuch like, albeit afſignees be not named in the cove- 
pant, yet aſſignees, and aſſignees of aſſignees, in infinitum, and all 
others that ſhall come to the land by the act of law, or by the 
act of the parties, ſhall be bound and charged by this covenant. 

If a leffee covenant for him and his aſſigns to build a new =D); 
houſe upon the land demifed, within ſeven years, and the lefſce 


Executors. 


— 


(1) In what caſes the heir, or executors, ſhall be bound by expreſs covenant of the teſtator without 
naming them, and when an action will lie againſt them, — See Yin. Abr. Covenant (D.) Gib. Cove- 
Cem. Dig. Covenant (C.) Bac. Abr. Covenant (E.) | | 

(2) Mere collateral covenants that run with the land, that is, which extend to ſomething in eſſe, par- 
cel vt the demile, and affect the eſtate, lie between all thoſe who are privy in tenure or contract, 
thouzh not named, like debt for rent at common law. And the teaſon is, becauſe uſually the rent is 
more or leſs accordingly, et gui ſentit commedum ſentiro debet et onus, So a collateral covenant to be 
Gone upon the land, as to build de neve, ſhall bind the affignee by expreſs words; becaule he is to have 
the benefit of it. Treatiſe of Equity 39. See more amply on this tubjec the points retolved in Spen- 


nants 327. 


&r's caſe 3 


Ce. 16. Alſo Mo. 399. Cre. Eliz. 457. Rell Abr. Covenant (L.) 


a ſſi zn 


Fes 


Of 2 COVENANT. 
, aſſign it over: in this caſe, the aſſignee is chargeable (1). But if 
M a man covenant for him and his aſſigns to make a feoffment, obli- 
FO” 227 gallon, or the like, in this cafe the aſſignee ſhall not be charged al- 
. aan, t beit he be named. And if the leſſee covenant for himſelf, or for 

AP himſelf, his executors and adminiſtrators, only, to build a new houſe 

; upon the land demiled, and the leſſee aſſign over the land; in this 

caſe the aſſignee is not bound by this covenant. - 

If a leaſe be made rendring rent, and if it be in arrear that the Thin, cat 
leſſee his executors and aſſigns ſhall forfeit three ſhillings and four verſ.Ctong 
pence nomine pænæ, and the leſſee aſſign the term; in this caſe it ley, Tin 
ſeems the aſſignee ſhall be charged with the nomine pane. HUCK 

*P, 180. And in all the caſes before, where a covenant is broken, an Bro. Cov. 
Note. action of covenant may be brought (2). But herein note, that how- nant 33. 
ſoever in divers of the caſes before, aſſignees are chargeable upon 
a covenant, yet the lefſee himſelf is not hereby diſcharged, but To 
Election. leſſor or grantee of the reverſion hath eleQion to charge which of 


1 aſſigns to repair, ard the leſſee aſſign; in this caſe the leſſor may 4, 
* have his action of covenant againſt either of them. And if a leſſee Hil. 16 Ju 
20 14 . 41 „ covenant tor him, his tors, adminiſtrators, and aſſigns, to fe- R. Cum 
* pair the houſeF demiſed, and he in reverſion doth grant away his OY 
* . ee reverſion, and the lefſee aſſign his eſtate ; in this caſe, albeit the nd. 
7 9 prantee of thereverſion have accepted the rent of theafſigee of the 
. d . „ Joylr term, = he may ſtill have an action of covenant againſt the exe- _ 
08 22 & „ Cutor of the leſſee upon this covenant (3). So if a patentee co- , 
2 + ol enant Tor him and 155 aſſigns to repair, and he aſſign; the King 
may have his action againſt either of them (4). 
If A. and B do covenant for themſelves jointly, without more Co. 5. 23 
, words; the covenant is joint, and one of them cannot be charged 
. without the other. But if they covenant for themſelves ſevetally, 
the covenant is ſeveral, and they may be ſued apart. And if they 
covenant jointly and ſeverally; then the covenant is joint and ſe— 
veral, and they may be ſued either way at the cleion of the co- 
venantee. | 
ro. When Where the deed itſelf wherein the covenants are contained, Dier 20. 


a covenant or the eſtate, on which the covenants as acceſſary to the princi- Co. 5 23 
ſhall be laid 


may * covenants are gone alſo. And therefore if a leaſe for life or 106.0 


charged; years be ſutrendred. whereby the eſtate is gone, ai—a-deed-be- /;,, {{ 


7 


Do 
- 


= \ - \ a — 
— 2 2 2 8 = r_ \ 
25 — 2 = © _ = 2 - 
n 3 * — a — 
2 , - 8 3 2 
— — . J Px 22 


— — — — GE: - N 1 
2 _—E T6, LI Bn ae 
—_ — = Es oz; = —_ - 
_ 2 — — - + hos S 2 
: - = 
Ee BY — 2 — — 
* 
— v1 


K4«„ͤß : — En tn 


— OT 


nn and tained in the deed ; by theſe means the covenants are gone allo. 
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(1) If the aſſignment is made within the ſeven years, but not ctherwiſe-—Leſſee covenanted for hin 
and his afligns to rebuild and finiſh a houſe within ſuch a time, and after the time expired, the leſſee 1. 
ſigned over the premiſſes, the houſe not being built and finiſhed according to the covenant. The coe. 
nant ſhall not bind the aſſignee, becauſe it was broke before the affignment : aliter if broke after, wi 
the leſſee had afligned before the term expired. per Hel: Ch. J. 1 Salk. 199.—S. P. 3 Burr. 1271. 

(2) If a covenant is to make an eſtte in land, a ſuit in equity is moſt proper, becauſe a court ot equi) 
can give the thing itſelf, which is a higher and more adequate remedy than damages only, which is all 
| the law gives. per Ld. Hardewicke, 3 Ath.87. in the caſe of Furnival v. Crew —See that caſe; and fur- 
1 ther when remedy may be had in equity upon a covenant. Cem. Dig. Chancery (2 X. 6.) 

4 bay (3) But although he may bring ſuch action againſt leſſee after acceptance of rent from affignee, yet be 
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| ae, may not demand the rent of the leſſee after ſuch acceptance—per Fer Juſt, Scy. 300. Whitwoy ". 
BY > CTFinſent.—See the ſame diſſ inction in T7 f. . Tr- AS, | 1 
hA. (4) See more amply what covenants bind an atkgnee, and in what caſes covenant lies agaiaſt him, Vin 


Abr. Covenant (L.) (M.) G15. Coverant 333. Bac. Abr. Covenant (E. 3.) 
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them he will. And therefore if a leſſee covenant for him and his 575 


pal do depend, is gone and determined, there regularly the 3 4 2 


and when me vet by=rakrmre-or-theike, and there be covenants con- 354. | 
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Chap. 


40 E. 3. 27 
Bro. Surren 
der 4). Co- 
venant 42. 


Hil. 4 Jac- 
B. R. Moil 


v. Auſtin. 


0. 1 98. 
Plow 2896. 


4. 80. 


b E. 4. 8. 


(1) So lik 
(2) See 2 
(3) See f 

harged, or 


hagcery (2 
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cb „ MY « COVENANT. 77 
40 E. 3. 27-But this ſurrender dat t. diſcharge the breach of covenant Gre Ws | 
Bro. Surren* which was before the ſurrender. For if a Parſon leaſe his glebe 2 A. A.. 


der 47. on for years, and after reſign, whereby the leaſe for years doth be- of le. 
3 come void; in this caſe the covenants of the leaſe, as to the time Aue, T7777 
B. R. Voile before the reſignation, ſhall be ſaid to be in force till (i). 3 

v. Auſtin. Where a covenant is become impoſſible to be done by the act cr Inee 

0. 1 98. of God, as where one doth covenant to ſerve another ſeven years, 


. 1 


„ row 286. and he die before the ſeven years be expired; by this the cove- 

dom. nant is diſcharged (2). | | p 4 

Trig „ 8. Where there is an expreſs covenant in a deed for quiet enjo 

c. 1 e. | qu x 

2 ing, the implied covenant is gone. Expreſſum facit ceſſare taci- 

Cove. tum. © l TN I . 
32. il E. 4. 8. By a releaſe of all covenants from the covenantee the covenant Releaſe. 


is diſcharged, ſo as the releaſe be by deed, for a covenant by deed 2 
E cannot be diſcharged by words. And therefore if 4. by deed * p. 181. 
covenant with B. to build a houſe by a. day, and B. doth wiſh by 
him to let it alone; this is no diſcharge of the covenant (3). 5 | 
aſc. 6 Car, If the leſſor accept the rent of the leſſee, or his aſſignee, after =P, 

% | 


16 Ju, . . a covenant broken; this doth not diſcharge the breach of the 
_ og covenant, but the ſeſſor may Tue for it notwit ding. 5 
ns iſe, And To we come to a warranty, being a. Ipecia nd of cove- 
nant, and therefore next in order to be ſpoken to. | | 
, (1) So likewiſe if à parſon, after making a leaſe, becomes non-reſident.» Cye. Elis. 78. 246. 
(2) See accordingly .G:1h, on covenants 472. SP | 
(3) See fully in what cafes and in what manner covenants ſhall be ſaid to be ſuſpended, defeated, diſ- 
| harged, or void, in Bac. Ar. Covenant (G Gilb. 470. 1 bd 397. 429. Com. Dig. Covenaut (F.) 
. 23, hancery (2 X. 3.) Yin. Abr. Covenant (O). ; N 88 
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* Of a Warrany.. 


1. Warran- AA Warranty is a covenant real, annexed to lands or tene- Finchen 
ty. Nd. ments, whereby a man and his heirs are bound to warrant Co, ſuper 
the faue (1). Or it is where a man is bound to warrant the land Lit. 365, 
or heredirament that another hath. And he that doth make this 
Warrantor. warranty is called the warrantor ; and he to whom it is made, 
Warraotce. the warrantee. | o 
2. Des- There axe two kind of warranties. 1. A warranty in deed, or co. 1 
4. an expreſs warranty; which is when the ſame is expreſſed (2) ; ſuper Li, 
i. e. when a fine, or ſeoffment by deed, is levied, or made in fee, 365. 4 l. 
or a leaſe for life is made by deed, comprehending warranty, or 
which hath an expreſs clauſe of watranty contained. in it; as when 
a conuſor, feoffor, or lefſor doth covenant to warrant the land 
to the conuſee, feoffee, or leſſee; which is in theſe words: Ege 
I. S. EY beredes nei wwarrantizabimus in perpetuum defendemus 
W. S. & heredibus ſuis tenementa predifla contra omnes bomines , 
in perpetuum (3). And by the ſtatute of Bigamis, Dedi is made 4 + bn 
an expreſs warranty during the life of feoffor, 2. A warranty in 
law, or an implied warranty; which is, when it is not expreſſed 
by the party, but tacite made and implied by the law, whereof _ 
ſee divers examples _ The warranty in "deed alſo is either co fue: 


Co. ſuper 
Lit. 389, &c 


lineal, which is thus defcribed : A covenant real, annexed to the 383, 304 
land by him which either was owner, or might have inherited the 379. 365 
land, and from whom his heir lineal or collatetal might by poſſi- 
bility have claimed the land, as heir from him that made the war- 
ranty. Or elſe it is collateral, which is thus deſcribed: A war- 
ranty made by him that had no right or poſſibility of right to the 
land, and is collateral to the title of the land. Alſo there is a 

' warranty which doth commence by diſſeiſin or wrong; of all which 

P. 182.* ſee divers examples afterwards. And note that all theſe things 

here are to be applied to warranties of lands, and concerning free- 
holds and inheritances; for there is a warranty of goods and chat- 
tles in contracts, of which we treat not here (4). | | 


- — nn 


— 


(t) And either upon voucher, or by judgment in a writ of worrantia charte, to yieid other lu 
and tenements to the value of thoſe that ſhall be evicted by a former tiite, or elſe may be uſed by wi 
of rebutter. Co. Lit. 368. a. 

(2) By the ſeodal conſtitution, if the vaſſal's title to enjoy the fee was diſputed, he might vouch, « 
call the lord or donor to warrant or inſure his gift; which if he failed io do, and the vaſſal was evi 
the lord was bound to give him another teud of equal value in recompence. And ſo by our ancient It 
if before the ſtatute of quia emprores a man en'eoffed another in fee, by the fe dal verb dedi, to hold 
himfelf and his heirs by certain ſervices; the law annexed a warranty ts this grant, which bound ih 
teoffor and his heirs. to whom the ſervices (which were the conſideration and equivalent for the pi 
were originally ſtipulated to be rendered. But in a feoffment in fee by the verb dedi, ſince the un 
of gia empteres, the feoffor only is bound to the implied warranty, and not bis heirs; becauſe it »* 
mere perſcnal contra on the part of the feoffor the tenure (and of courſe the anciegt ſervices) 
back to the ſuperior lord of the fee. And in other forms of alienation, gradually introduced fnce ü 
ftatute, no warranty whatſoever is implied: they bearing no fort of analogy to the original ſeodal d 
tion. And . e in ſuch caſes it became neceſſary to add an expreſs clauſe of warranty to biod i 
grantor and bis heirs, which is a kind of covenant real and can only be created by the verb warramm 


(i) For th 

{3} See Ld. Cel obiervations on the words of the warranty, Co. Lit. 583. b. 3) Þle 
{4} See further as to the ſeveral kinds of warranties, Bac, Abr. Warranty (A). Com, Dig. Cams 

th.) S Leck. 120. 1H od 335. | 
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Li. 389, &c. for life, and warrant the land to him and his heirs ; this doth not 


| 2 3 
Chap. 8. Of a WARRANTY. 179 
ca fuper The fruit and effect of the in deed is, that it doth 3. The fruit 
Lic, 265- always conclude and bar the warrantor himſelf of the land fo 4 * "_ _ | 
371, 365- ranted for ever; ſo ihat all his preſent and future rights, that he 3 
3 ; hereby extinct. And therefore if 
Co. 4. 121. hath or may have therein, are hereby extinct. e if may be 
10.97. the father be diſſciſed. and the ſon in his life time releaſe all his made of it. 

right to the land to the difſeifor, and make a warranty. of the land 

in the deed, and then the father dieth, and the right of the land 

deſcendeth to the ſon; in this caſe, albeit the releaſe doth not bar ' : 
the ſon, yet the warranty doth bar him, And for the moſt part | |. 
alſo it doth conclude and bar the heirs of him that made the war- = 
tanty, to whom the ſame warranty doth deſcend, to demand the 

fame land againſt the warranty ; for if it be a lincal warranty, it 

is a bar of an eſtate in fee ſimple without any aſſets, i. e. without 

any other land deſcended to him in fee ſimple from the fame an- 

ceſtor that made the warranty: And with aſſets it is a bar of an 

eſtate in tail. And if it be a collateral warranty, it is, with or 

without aſſets, a bar of an eſtate in fee ſimple or fee tail, and all 

poſſibility of right thereunto ; and yet ſo as it doth not paſs any 

eſtate or right, but only bind the right, ſo long as the warranty 

is in force ; for if the warranty be avoided the right may be re- 

vived. But neither the lineal nor collateral warranty can enlarge 
Co. ſuper an eſtate, And therefore if a leſſor by deed releaſe to his leſſee 


make his eſtate greater, neither will it bar titles of entry, or ac- 
tion, in caſes of mortmain, confent to a raviſhor, mortgage, or 
dower. And therefore if an anceſtor of the Lord hath title to en- 
ter upon an alienation in mortmsin, and he releaſe, or make a 
feoffment with warranty ; this warranty will neither bar him nor his 
heir. So if a collateral anceſtor will make .a warranty, which 
doth after deſcend upon one that hath title of entry upon a con- 
dition broken; this will not bar his entry, tc, neither will it bar 
any right that ſhall commence after che warranty made, And the 
warranty that doth counnence by diſſeiſin doth not bind or bar any 
eſlate with or without aſſets. 1 4 23 

0. ſuper And in caſes where. the lineal or collateral warranty is a bar, 

i. 265. there if the party be impleaded by him or his heirs that made the 

r 98. warranty, the party impleaded that is tenant of the land, may plead 

1 ſuper and ſhew forth this warranty againſt him, and demand judg 

t. 104, Whether he contrary to his own warranty ſhall be ſuffered or re- 

ceived to demand the thing warranted ; and this in pleading is call - 

ed a rehurter (1). And if he be impleaded or ſued by another Rebutter. 
for „the land, then he to whom the warranty is made, or his Lid. | 
heirs, may vouch, i. e. call in the warrantor or his heirs to war- F. 183. 
rant the land. And this is an interpleader, in the nature- of an 11 
action brought by the warrantor againſt the warrantee, wherein hie 
that doth vouch, (called the vouchor) is demandant, and he that Vouchor. 
is vouched (culled the vouchee) is made tenant or defendant to the Vouchee. | 
action, and the vouchor is as it were out of the ſuit. And this ſe- Tenant by 
cond tenant, the vouchee, is called the tenant by the wairanty We war⸗ 
And hereupon ſhall iſſue forth to the ſheriff a wiit to ſummon the L. | 
vouchee to appear, called a Summons ad warreniizandum, And 


* Py 4 


(i) For the derivation and explanation of rebutter, ſee Co. Lit. 393- b. 365. 4. Com, Dig. Garramy 
3) Pleader (K.) Ya, Abr. Voucher (A. c. 3.) ; | 3 
N 2 13 
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Sumwont ad if the youchee appear he muſt plead to the voucher, and if he 
a; ; ſhew cauſe wh lee ſhould not warrant, that muft be tried; and | 
Quid, this ſhewing of cauſe is called a counterplea to the voucher: but Ii Sect, 
if he plead in avoidance of the warranty, it is.called a counterplea 33 
Counterplea to the warranty. And if he cannot gainſay the warranty, the 3 % 5. 179 
to the . ranger ſhall recover the land demanded. againſt. the. voucher, and Iv, 
_— he ſhall recover as much other land againſt the vouchee of the | 
Counterplea lands he hath or had at the time of the voucher. And this reco- Der 42. 
to the war- very of other land is called a recovery in value. And if the | o. ſuper 
ranty. vouchee hath at the time of the voucher. and recovery no lands b 363. 
Quid, deſcended to him to anſwer the warranty, but hath afterwards 
Recovery Jand happening to him by deſcent from that anceſtor, then he may 
1 + wa have a relummons and recover the land that doth after happen, 
* But if the ſheriff return upon the ſummons, that the vouchee is 
ſummoned, and he doth make default, then he ſhall. have a Mag · 
num Cape ad walentiam; when if he make default again, the judg- 
ment thall be given againſt the vouchor, and he ſhall recover over 
in value againſt the vouchee ; and if the youchee appear, and then 
make default, the vouchor ſhall have a parvum: cape ad walen- 
tiam ; and then if he make default, judgement ſhall be given as 
before. But if the ſheriff return upon the ſummons, he hath no- 
thing whereby he may be ſummoned, then may the vouchor have 
a writ called-Sequatur ſub ſuo periculo; whereupon ſhall go an 
Sequatur Alias and Pluries ; and if the like return be made, the demandant 
/ . ſus Pe. ſhall have judgement againſt the firſt tenant, but he cannot recover 
Quid. in value againſt the vouchee. And if the caſe be fo, that the 
vouchee had a warranty from ſome other for. the land, he may 
Dearaign- dearaigne, i. e. maintain the warranty over, and ſhall recover 
— ps over alſo againſt his vouchor in the ſame manner as 
i 5 ore. ö | . , | 
* Of the warrantee to whom the warranty is made, or his heirs, F. N. B. 1, 
may at any time before they. be impleaded for the land, if they Co. fupt 
Warrantia will, bring a warrantia charte upon the warranty in the deed Ut 10. 
charte. againſt the warrantor or his heirs ; and hereby all the land, the 
Wis. heir of the warrantor hath by deſcent from the anceſtor that made 
* p. 184 the warranty, at the time of this writ brought, ſhall “ be bound 
and charged with the warranty, into whoſe. hands ſoever it go af- 
terwards ; ſo that if the land warranted be after recovered from 
the watrantee, he ſhall recover ſo much land, over again of the 
other land of the heir of the warrantor, or of the warrantor him- 
ſelf if he be living. And albeit the warrantee or his heirs do re- 
cover in this writ, yet he may after upon occaſion vouch the war- 
rantor or his heirs notwithſtanding. And herein obſerve it is good 
policy, if a man ſuſped any thing, to bring this writ of warran- % See 1M 
tia - 5a betimes; becauſe it binds all the land of the warrantor ene. 
from the time of the writ brought, and not any of his other lands A) ( A) B 
4. Wheat he had before that time that are now aliened (1). . ' ; ol. 36 i} hs 
words and The words Dedi & conceſſi, or Dedi only, in a feoffment do Co. fupt orenants for 
eu Fr * make a warranty, when. an eſtate of frank-tenement or inhe- Lit 3 nh, e 
"ke a war. ritance doth paſs by the deed. But the word «onceſf only, or Co. + pe, 
ranty: or not. demiſe £5. conceſſi, do not make ſuch a. warranty. And by force (3) But a p 
2 us Own 2 
Kull. 2 
ad C'iles Pra 
J See fur 
arraaty (B. 


(i) Upon what warranty this writ lies, by whom it may be had, and when, and how it was . * 
brought, ſce Vin. Abr. tit. Warrantia Chartæ. Bre. Abr, ſame title. Fitz, Nat. Brev. 134. with ut 
notes to the laſt edition; and Com, Dig. Pleader (3 N). | 
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of the ſtatute of Bigaemis - chap. 6, Dedi is made an expreſs war- 
* _ ranty during the life of the feoffor. 8 | EE | 
Lit. Set, The word, Warrantize, or warrant, is the only apt and effec» 

tual word to make an expreſs warranty, or a warranty in deed, 

and therefore this word only is uſed in fines. And the words De- 
ſendo, or Acquieto, albeit they be commonly uſed in deeds, yet of 
themſelves without the other will not make a warranty (i). ; 

If a man by deed doth grant to warrant land to J. S. and his K alhs, 
heirs, and the warrantor doth not bind his heirs to the warranty; 33 L 
or doth not warrant to I. S. and his heirs, but to J. S. only ; or 
doth warrant to I. S. and his aſſigns, and not to J. & and his heirs; 
or doth bind himſelf and his heirs to warrant the land, but doth F 
not ſay. how long, nor againſt whom; theſe are good warranties if 
but how they ſhall be taken, ſee afterwards (2). i 

A warranty in deed may be annexed to eſtates of inheritance or g. To what 
freehold ; and that not only of corporal things which paſs by live- things a 
ry, as houſes, lands, and the like, but alſo of incorporeal things warranty 
which lie in grant, as advowſons, rents, commons, eſtovers, and aug ang 
the like, which iſſue out of lands or tenements; and that not extended: 
only to inheritances in e, but alſo to ſuch as are newly created, and io what 
as a man (ſome ſay) may grant a rent, Q. de nous out of land not: and 
for life, in tail, or in fee, with warranty. So a warranty in law ***- 
may extend to a rent newly created; and therefore it ſuch a rent 
be granted in exchange for an acre of land, this exchange and war- 
ranty thereunto annexed is good. But a warranty may not be an- 
nexed to an eſtate or leaſe for years, albeit it .be a leaſe- of one 
thouſand years, nor to any other chattel, and therefore in all 
actions the which leſſee for years may have as treſpaſs, Ic. a 
warranty cannot be pleaded in bar (3). - 

* A warranty may #be made upon any kind of conveyance, as # P. 185. 
upon fines, feoffinents, gifts, c. alſo a warranty may be made 
by and upon releaſes and confirmations, made to the tenant of the 
land, albeit he that makes the releaſe or confirmation hath no 
right to the land, &c, And yet ſome ſay, that by a releaſe or 
confirmation, where there is no eftate created, or tranſmuiation 
of the poſſeſſion, a warranty cannot be made to the aſſignee. But 
if 4. be ſeiſed of land in fee, and B. doth releaſe-to him, or doth 
confirm his eftate in fee, with warranty to him, his heirs, and 
alligns ; in this caſe all men agree this warranty to be good; and 
ſo alſo it ſeems it is in the caſe laſt before, and that both the 


party himſelf, and the aſſignee may vouch (4). 5 


' 
: 
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(1) See Mad. Form. Angl. 77. in p. 43. and for the forms of warranties, the references in the index | 
{ that book, under the word Warranty. | 
(2) See accordingly 1 Wed 335: and further what words, or clauſes make a warranty, Com. Dig. Gar- 
wty (A) Bac. Abr. Warranty (C.)—Warranties (ſays the learned author of the Commentaries in 2 A 
304.) have, in modern practice, been totally ſuperſeded by covenants ; becgule, if the covenantor- 
orenants for himſelf and his heirs, it is then a covenaut real, and deſcends upon the heirs, who are nd 
ound to perform it, provided they have aſſets by deſcent, but not otherwiſe; if he covenants alt for his 9 
xeculers, and adminiſtrators, his perſonal aſſets, as well as his real, are likewiſe pledged for the per- 
mance ot the covenant, which makes ſuch a covenant a better ſecurity than a warranty. 
(3) But a purchaſer of goods and chattels may have a ſatisfaction from the vendor if he fells them as 
us own and the title proves deficient, tha" there is no expreſs warranty for that purpoſe, Cro. Jac. 474. 
* Se 90. Sec fully as to warranty of goods and chattels in Bac. Abr. tit. Actions on the caſe (E.) 
les rac. Re . 6 6. . | 
% See rarthas m6 = what things, and in what manner, warrarties may be annexed, in Bac, Abr. 


«ray (B.) Vin. Abr. Voucher (B. 6.) Com. Dig. Garranty (UE). 
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6. What A warranty in law may be good in its creation, albeit it be made Co. fape || 
ſhall bea yithout deed; for if a man by his laſt will and teſtament deviſe Lit. 3i,.4 
gone in lands to another man for life, ot in tail, rendring rent; to this eſtate 3%: guy 


G , 5 ; 1 
law : ang there is a warranty in law annexed (1). + : Co. fup 
how it ſhall The words Dedi & conceſs, or Dedi only in a feoffment, make Ca foper Lit. 374 
bar and 2 good warranty in law. But the word Conceſſ only in fine or pin a H. 
. feoffment, doth not make a warranty in law. And albeit there be Con a 
| an expreſs warranty in the deed, yet this doth not take away the 
implied warranty of the law. And this warranty in law by Deal 
& Conceſſi, or by Dedi only, is a general wartanty during the life Co. ſup 
of — ſeoffor. PT = 3 5 4 = hey 
Partition. v rtition and excha implieth in it, and hath annexed Co. * i 
Exchange. to 2 tpecial warranty in os (3): how it ſhall bar and be ex- 2 1 
| tended, fee in Exchange. | | 384, 
_ __ Evcry tenvre by homage anceſtrel, 7. e. where a tenant and his Co. 4.6, 
anceſtors have held land of a Lord and his anceſtors, time out of 
mind by homage, hath a warranty in law annexed to it, by which 
the Lord is bound to warrant it to the tenant and his heirs. 
If one make a gift in tail, or leaſe for life of land, by deed, or Co. fuper 
without deed, reſerving a rent, or of a rent · ſervice by deed ; in Lit. 334 Lit, fo. 1 
theſe caſes, there is annexed an implied warranty againſt the do- | | 
nor or leſſor, his heirs and afſigns. Its | 
| When dower is aſſigned to a woman, there is a warranty in law Co. fape: 
included, which is, that the tenant in dower being impleaded} Lit 3% Li. Seck. 
ſhall vouch and recover in value a third part of the two parts 757. 
whereof ſhe is dowable. | 
And this warranty in law js of the nature of a lineal warranty, Co. ſope 
and ſhall bind as a lineal watranty only, for it doth never bar any Lit. 3% Co. ſuper 
collateral title, And bence it is, that this warranty and aſſets in oo 42 
ſome caſes is a good bar; as, if tenant in tail exchange for other „ 
lands which are deſcended to the iſſue, and he hath accepted of 
them, or if not, that other lands are deſcended to him. But if ; 
tenant in tail of lands, make a gift in tail, or leaſe for life, ren- * 3 
4 p. 186. dring rent, and ® die; in this caſe this is no bar, And yet if Oe FI? 
other aſſets in fee ſimple deſcend, this warranty in law and aſſets 
is — jon bar (3). 2 
vo 7. What o every good warranty in deed, that muſt bar and bind, theſe Co. fiper 
ett wall be faid things are requiſite. 1. That the perſon that doth warrant, be a Lit 367 
EL at 2 ware perſon able: for if an infant make a feoffment in fee of land, and 
Jed. e, thereby doth bind him and his heirs to warrant the land; in this Co, 10. 90 
„rde: and Caſe, albeit the feoffment be only voidable, yet the warranty is void. I: m_ 
A LA how it ſhall 2. That the warranty be made by deed in writing: for it a man Lt. 860. uk 
. . dar aud make a feoffment by word, and by word bind him and his heirs to us ; 


N warrant the land; this is not a good warranty. So if a man give 

lands to another by his laſt will, and thereby bind him and bis ,, * 

= heirs to warrant it; this warranty, albeit the will be in writing, & fuper 
is void (4). 3. That there be ſome eſtate ro which the warranty Lit. 3% 


— 


(1) Warranties in law, are ſo called, becauſe in judgment of law they amount to à warranty with 
the verb Harrentize. 1 Co. Lit. 384. a. | | 
(2) See accordingly, 2 Roll. Abr. 739 | 
(3) See more amply in what caſes the la will create à warranty, Vis. Ar. Voucher (A. 2.) Boc, # — 
Warranty (E). | 5 
(4) Becauſe a will in e © no deed, and therefore an expreſs warranty cannot be created by wi 
but a warranty in le may be created by will, and may bind the heir, though it never bound the 4. 
celtor. Co, Lit, 386. a. : | , 
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Co. ſuper 
Lit. 378. 
16 H. 8. 9 
Co. ſuper 
Lit. 12. 
aper Lit.fol. 161. 
_ Sect, 735. 
(bo, 
uper 
334 Lit. fo, 161. 
ſuper 
38% Lit. Sect. 
131+ 
ſuper 
3b. Co, ſuper 
Lit. 387. 
Lit, Se&. 
918. 
Lit. Se. 
745. 746. 
ſuper 
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Co, 10. 96, 
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Cup. 8. Of a. WARRANTY. | 
3 is annexed, that may ſupport it: for if one corenant to warrant 
land to another and make him no eſtate, or make him an eſtate 


that is not good, and covenant to warrant the thing granted; in 
theſe caſes the warranty is void. 4, That the eſtate to which the 
warranty is annexed, be ſuch an eftate as is able to ſupport it; 
and therefore that it be a leaſe for life at the leaſt : for if one make 
a leaſe for years of land, and bind himſelf and his heirs to warrant 
the land ; this is no good warranty, neither will it have the effect 
of a warranty: but this may amount to a covenant, on wh'ch an 


action of covenant may be brought. 5. That the warranty deſcend 


upon him that is heir of the Whole blood by the common law to 
him that made the warranty, and not upon another : for if tenant 
in tail in borough Engliſh (where by cuſtom the youngeſt ſon is to 


inherit) diſcontique the tail, and have iſſue two ſons, and the 


uncle releaſe to the diſcon: inuee with warranty, and dieth; this 


is no good warranty. to bind the younger ſon (1). So if in this 


caſe, tenant in tail diſcontinue the tail with warranty, tc, having 
two ſons, and die ſeiſed of other lands in the ſame en in ſee 


ſimple, to the value of the lands in tail; the younger ſon is not 


barred by this r So if one give his land to the eldeſt ſon, 
and the heirs males of his body, the remainder to the ſecond fon, 
Sc. and the eldeſt ſon doth alien with warranty, having iſſue a 
daughter, and die; this is no good warranty to bar the ſecond ſon. 
So if tenant in tail have iſſue two daughters by divers venters and 
die, and they enter and a ſtranger doth diſſeiſe them, and one of 
them doth releaſe all her right, and bind her and her heirs to 
warrant it; in this caſe the warranty is not good to har the ſiſtec : 
but if they had been by one venter, contra. So if two brothers 
be by demy venters, and the eldeſt doth releaſe with warranty to 
the diſſeiſor of the uncle, and dieth without iſſue, and the youn- 
ger dieth ; this is no good wartanty to bar the younger brother, 


or a warranty muſt * evermore deſcend upon him that is heir at * 


the common law to him that made it. 6. 'That he that is heir do 


continue to be ſo, and that neither the deſcent of the title, nor the 


warranty, be interrupted : for if one bind him and his heirs to 


warranty, and after is attainted of treaſon or felony, and die; 


this warranty doth not bind his heirs, . So if tenant in tail be diſ- 
ſeiſed, and after releaſe to the diſſeiſor with warranty, and after 
the tenant in tail is attainted of felony, and hath iſſue and die; 
this warranty will not bind the iſſue. 9. That the eſtate of fre- 
hold that is to be barred be put to a right before, or at the time 
of the warranty made; and that he to whom the warranty doth 
deſcend, have then but a right to the land: for a warranty will 
not bar any eſtate of treehold or inheritance in efſe in poſſeſſion, 
reverſion, or remainder, that is not diſplaced, and put to a right, 


before, or at the time of the warranty made; though after, at 


the time of the deſcent of the warranty, the eſtate of freehold ' 


or inheritance be diſplaced and deveſted. And therefore if there 
be father and ſon, and the ſon hath a rent-ſervice, ſuit to a mill, 
rent-charge, rent-ſeck, common of paſture, or other profit ap- 
prender out of land of the father, and the father maketh a fe- 


p. 187. 
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(1) Becauſe a warranty cannot go according to the nature of the tenements ay the „ 
aj according to the form of the common law. Lit. je. 7535» | 
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offment in fee with warranty, and dieth, this ſhall not bar the ſon 
of the tent, common, &c. And albeit the fon after the feoffmemt 
with warranty, and before the death of the father had been diſ- 
ſeiſed, and ſo, being out of poſſeſſion, the warranty had deſcend- 

ed upon him, yet this warranty ſhould not bind him. So if my 

* collateral anceſtor releaſe to my tenant for life, with warranty, and 
die, and this warranty deſcend upon me; this ſhall not bind = 
reverſion, or remainder. But if in the caſe before, the ſon be dit- 
ſeiſed of the rent, c. and affirm himſelf to be diſſeiſed by the 
bringing of an aſſiſe, (for otherwiſe he ſhall not be ſaid to be out 

of poſſeſſion of a rent, or the like) and after the father doth re- 
leaſe with warranty and die; in this caſe the collateral warra 

Mall bind and bar the fon of his rent, fc. And if in the laſt caſe, 
my tenant for life be diſſeiſed, and my anceſtor doth releaſe to the 
diſſeiſor with warranty, and die; this is a good warranty to bar 
and bind me. 8. That the warranty doth le effect in life time Lit. Sed. 
of the anceſtor, and that he be bound by it: for the heit ſhall 734 
never be bound by an expreſs warranty; but where the anceſtor 
was bound by the ſame warranty, and therefore a' warranty made 


* 44%, 


rc 
— es 5 ay = N 


the anceſtor doth : for if one be a ſucceſſor only in caſe of a cor- Lit. 310, 
poration, he ſhall not be bound by the warranty of a natural anceſ- 
tor (1). 10. That the heir that is to be barred by the warranty, Lit. Sea. 
be of full age at the time of the fall of the warranty: for if my 726. Co. i. 
Anceſtor make a feoffment, or a releaſe with warranty, and at this — 149, 
® P. 188 time I am within age, * and after he die, and the warranty de- 300. * 
ſcend upon me within age; this warranty ſhall not bind me: but 
if I become of age after the warranty of my anceſtor, and before 
his death; in this caſe the warranty may bar me. And in the firſt 
caſe it will bar me alſo, while it is in force; but I may by my 
entry avoid it. And the fame law is of a woman covert. And yet 
if the entry of an infant, or a woman covert, be not lawful, when 
the warranty doth deſcend ; in this caſe the "warranty ſhall bind 
them as well as any other; for ſuch warranty cannot be avoided 
but by entry and avoiding the eſtate. And where the huſband is 
within age at the time of the deſcent of a warranty to his wife, 
and the entry of the wife is taken away, there the warranty ſhall 
bind the wife. | | 
If lands be given to A. for life, and after to the next heir male Co. 1. 66. 
of A. and the heirs male of the body of that heir male, and A. 44H. 3.3% 
Having iſſue B. makes a ſeoffment of the land with warranty to 44All.pl.35 
J. S. this is a good warranty and a bar to the ifſue ; for a man 
may be barred of his right by a warranty which he could never 
avoid: as, where 'efſee for life is difſeiſed, and a collateral an- 
ceſtot of the leſſor doth releaſe to the diſſeiſor with warranty ard 
| 1. Wie, and this doth deſcend upon the leffor ; by this he is barred. 

2. A warrai ty made for life, or in tail, is good, and ſhall bind Lit. Sed. 
for ſo lorg oi ly ; as it tenant in tail of land let it for life, the 735. 
remainder to another in fee, and a collateral anceſtor doth con- Lit. 5 
firm the eſtate of the tenant for lite, and die, and the tenant 
in tail hath iſſue ; this is a bar to the iffue during the life of 
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(1) The warranty of the predeceſſor doth not bind the ſucceſſor, 2 Inft, 155. 
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Co. ſuper 
Lit, 366, 
365. Co. 
67. Stat, 
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124, 725, 


Stat. 11H 
chap. 0. 
Lit. Sec. 
717 Co. 
ſuper Lit. 
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Chap: 8 Of a WARRANT'Y. 16 
* + / the tenantfor life, gag inthis_eaſe'upon a voucher the reo eñ 
iin value ſhall be put for life only, 35 

96 If one make a gift in tail, and grant to warrant the land given 
N according to the gift; this warranty is good no longer than the 
eſtate doch laſt, And no warranty that a donor can make, in this 
caſe, can bar him of the land, if the donee die without iſſue, and 
the eſtate determine. Wer e 2 has 
„„ And where à warranty doth bar, it is entire, and dorh extend 
— 1 to all the land, and to all perſons, upon whom it doth deſcend, 
74 and is a bar of all the right that every one of them hath in the 
land; ſo that if they have all right jointly or ſeverally, or one only 
hath all the right and the reſt none, he that hath the right is bar- 
red. And therefore if lands be given to 4. and the heirs of his 
body, and for want of ſuch iſſue to E. his ſiſter and the heirs of her i 
body, and A. doth make a feoffment-with warranty, and die with- 
out iſſue, having two ſiſters E. and S. this is a bar to E. for the 
whole, albeit the warranty deſcend on her and another. , 
| If there be tenant for life, the remainder to his ſon and heir ap- 
n parent in tail, and the father doth make a feoffment in fee with 
* warranty and dieth; in this caſe this is a good warranty, and * P, 189 
will bar the fon, albeit it be made of purpoſe to bar him. But if "MN 

by agreement and covin between him and A. and f. he make a 
leaſe to A. who makes a feoffment in fee to B. to whom the father 

doth releaſe with warranty, thinking by a collateral warranty to 

bar his ſon; this is no bar, for this warramiy began by diſſeiſin: 
and if in the firſt caſe the ſon doth enter in the life time of the 

father upon the land, he doth avoid the warranty. "+ 

If the father be tenant for life, the remainder to the next heir 

male of the father, and to the heirs males of the body of ſuch 

next heir male, and the father makes a feoffment to J. F. with 

warranty and dieth ; it ſeems this warranty is a good bar to the 
heir; and in this caſe the heir cannot enter in the life time of his 6 

father, for be cannot be heir male unto his father until his ſather's 

death. 3 

be, ig If tenant for life make a feoffment with warranty, or be diſſei- 

Lit, 366, fed, and releaſe with warramy, and he in revertion, being heir to 

366. Co. 1. the tenant for life, doth not enter, but ſuffer the leſſee for life to 


4 _ die, and thereby the warranty to fall and deſcend upon him; in 
Oc. . 


Co. 1. 66. 


66. 6. Lit. Seg this caſe, this warranty generally is a bar without any aſſets, But 
3.35 124, 725, if he that doth ſo alien, Wc. be tenant by the courteſy, this is 
pl. 35. no bar to the heir, without aſſets in fee · ſimple from the tenant by 


the courteſy, and then it is a bar for ſo much. Ard if the heir, 
for want of this aſſets at the time, doth recover the land from his 
mother, and after aſſets doth defcend from the father; in this 
cafe the tenant ſhall recover the ſame land of the mother again, 
And if ſhe that doth fo allen, Cc. be tenant for life of the in- 


. | 
eft, "aig, '7* heritance or purchaſe of her deceaſed huſband, or given unto 2 

Lit. Set, her by any of the anceſtors of her huſband, or by any other 3 
I wh Bom perſon ſeiſed to the uſe of her huſband, or of any of his anceſ- 


365 tors; in this caſe, her alienation, releaſe, or confirmation with 
; warranty, ſhall not bind the heir whether he have aſſets or not. 
Co. 3.58, But if a man convey lands to the uſe of himſelf, B. his wife, and 


MY the heirs of his body, and they have ifſue C. and the father 
1 dieth, and C. diſſeiſeth his mother, -OT geiteth a feoffment from | 
| 1 | * a dit- f 
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a diſſeiſor, and then ſuffereth a recovery with a ſingle voucher, and 
after the mother doth. releaſe to the recoverer- with warranty; in 
this the warranty is a bar to the iſſue, and not void by the 
ſtatute of 11 H. 5. | 


If the huſband that is ſeiſed of lands in the right of his wife Ce, oe 


levy a fine, or maketh a feoffinent in fee with warranty, and the 14. 


wife dieth, and then the huſband dieth ; this warranty ſhall not 8 


bind the heir of the wife without aſſets of other land in fee - Lit ged. 
ſimple from the father, albeit he be not tenant by the courteſy, but 332. 
it is before her death that he doth make the eſtate and the war- 
ranty. But a fine levied by the buſband and wife, in this caſe, is a 
good bar to the hein, Et "oa 
2 If tenant in tail that is in of another eſtate, i. e. either by co.; 6. 
Fike. diſſeiſin, or by the feoftmznt of a diſſeiſor, doth fuffer a common 22 Ad. yl 
ttecovery, and a collateral anceſtor ot the tenant in tail doth te- 37- 29 Af. 
leaſe with warranty to the recoveror, and after the recoveror doth “ 3% 
make a feoffment to uſes executed by the ſtatute of 2) H. 8. and: , . 
| after the collateral anceſtor dieth ; in this caſe. albeit the eſtate of ** 
/ - the land be transferred in the poſt before the deſcent of the war- 
| ranty, yet it ſhall bind. So if he to whom the warranty is made 
ſuffer a common recovery, and after the anceſtor dieth. But if 
tenant in dower enfeoff a villain with warranty, and the Lord of 
the villain enter into the land before the deſcent of the warranty, 
and after the woman dieth ; thig warraniy ſhall not bind the right 
of the heir. So if a collateral warranty be made to a baſtard and 
his heirs, and living the anceſtor, the baſtard dieth without ifſue, 
and the Lord by eſcheat doth enter, and after the anceitor dieth ; 
this warranty ſhall not bind, . | 
A collateral warranty may deſcend. upon an iſſue in tail before Lit. Se, 
the right deſcend, and yet be good, with this difference, that . the 7 H. Co. 
righe de in eſſe in ſome of the anceſtors of the heir at the time of uber lit 
the deſcent ot the warranty; as if tenant in tail diſcontinue the 3*** 
rail in fee, and the diſcontinuee is diſſeiſed, and the brother of the 
tenant in tail releaſeth all his right, &c. to the difſciſor with war»: 
ranty, and dieth without iſſue, and the tenant in tail hath iflue 
and dieth ;- in this caſe the ifſue is barred. But otherwiſe it is 
where the right is not in eſſe in the beit, ot any of his anceſtors, 
at the time ot the fall of the warranty; as if Lord and tenant 
be, and the tegant make a feoffment in. fee with warranty, and 
7 * after the ſeoffep doth purchaſe the ſeigniory, and after the tenant 
| doth ceaſe ; ift this caſe the Lord ſhall have a ceſſavit ; for a 
8. What Warranty doth never bar any right, that doth commence after the 


thall be faid Warranty (1). 
A er If the caſe be ſo that if no ſuch warranty 


8 
1 


had been made by Lit, Set: 


— the father or other anceſtor, the right of the lands or tene- 703. 7'% 


fach uote By ments ſo warranted, had or might have deſcended or. come 
ranty ſhall from the ſame anceſtor, and that from and by him that made 


bar. the ſame warranty, ſuch à warranty is a lineal warranty (2). 


— 


(1) See accordingly in 1 Fed 338 to 338, and further what ſhall be ſaid a good warranty indeed, ut 
who 11 de bound by it, in Com. Dig. Garianty (B.) Fin. Abr. Voucher (B. 2.) Bac. Abr. Warr 
ty (D. 

 ( 2) Lineal warranty was where the heir derived, or might by poſſibility have derived, his title to the 
land warranted eitber from or thro' the anceſtor who made the warranty; as, where a father, or an ef 
der fon in the life of the father, releaſed to the diſſeiſor of either themſelves or the grandiather wit 
warranty, this was lineal to the younger ſon. a BY, Com, 301 ,—Warranty lineal is where 4 man ſeized 
in fee, or in tail, makes a feoffment to ancther, and binds him and his heirs to warranty, and bath 


2 ſon, and dieth, and the warraoty deſcends to the ſon. Curſen' Law of Eſtates Tail. 269. k 
$ 


Lif. Se 
Ny 


Lit. Sec 


1'4 


(r) 1 
to the it 


1. 


chap 8. 


another, and bind him and his heirs to warrant the land, and hath 


Co 8, 52. 
New terms 
of the law 
tit. War- 
ranty. 


the warranty; this is a lineal warranty. As if a man be ſeiſed of 


Lif. Sect. 
79. 


Lit. Sect. 
714. 


Co. ſuper 
Lit. 375. 


Lit, Sect. 
"18, 


the father dieth, and after the elder brother dieth without iſſue, ſo 


the land had deſcended to him as heir to his father, and he muſt 


warranty, and die without iſſue. and after the father dieth, and 
the warranty doth deſcend to the younger ſon; this is a lineal X 


Of 2 WARRANTY. 1 


As if a man be ſeiſed in fee of land, and make a feoffment of it to 


iſſue and die, and the warranty doth deſcend upon the iſſue; this 
is a lineal wartanty, for that, if none ſuch had been, the right of 


have made his deſcent by him. And if there be grand father; fa - 

ther and ſon, and the grand-father be diſſeiſed, and the father re- 

leaſe to the difſeiſor being in poſſeſſion with warranty, c. and 

dieth, and after the grand-father dieth ; this is a lineal warranty | 
to the ſon, and albeit in this caſe the warranty deſcend * before * P. 191. 

the right, yet it is a bar. And if there be two brothers, and 

the father is diſſeiſed, and the eldeſt brother doth releaſe with 


warranty to him. And if lands be given to 4. for lite, the re- 
mainder to his right heirs, and he doth make a feoffment with 
warranty and die; this is but a lineal warranty. And if two par- 
cenours be, and the eldeſt enter into all the land to her own uſe, 
and then doth make a feoffment with warranty and dieth without 5 2 
ifſve ; this as to her own part is a lineal warranty, but as to her — 
ſiſter's part is a collateral warranty. And in every caſe where one 
doth demand an eſtate tail, if any anceſtor of che iſſue in tail, whe- 
ther he had poſſeſſion of the land or not, hath made a warranty, 
and if the iſſue, that were to bring a writ of formedon, may or 
might have, by poſſibility of ſome matter that might have been done, 
conveyed to himſelf a title by force of the gift by him that made 


land of an eſtate tail to him and the heirs of his body begotten, and 

make a feoffinent of it, and bind him and his heirs to warrant it, 

and hath ifſue and dieth ; this warranty deſcending upon the iſſue 

is a lineal warranty (1). And if lands be given to one and the 

heirs males of his body, and for want of ſuch iſſue to the heirs fe- 

males of his body, and the donee doth make a feoffment with war- 

ranty, and hath ifſue a ſon and a daughter and dieth ; this war- | 

ranty is lineal to the ſon, and if the fon die without iſſue male, it is 4. 

a lineal warranty from the father to the daughter, But if the bro- «a at. 
ther in his life tine releaſe to the diſcontinuee, Kc. with warranty, « Lr. 
c. and after dieth without iſſue; this is a collateral warranty to 

the daughter. If lands be given to the huſband and wife, and 
the heirs of their two bodies engendred, and they have iſſue, and 
the huſband diſcontinue and die, and after the wife doth releaſe 
with warranty and die; this is a lineal warranty. And if lands 

be given to a man and a woman unmarried, and the heirs of their 
two bodies, and they intermarry, and are diſſeiſed, and the huſ- 
band doth releaſe with warranty, and dieth, and after the wife 
dieth ; this is a lineal warranty to the iſſue for all the land. And if 
tenant in tail have iſſue three ſons and diſcontinue, and the middle 
brother doth releaſe with warranty, and die without iſſue, and after 


that the warranty doth deſcend to the younger brother ; this is a 


(1) Lintol warranty is that which is made by tenant in tail, collateral that which is made by a ſtranger 
to the intail.— ſee further in Sul, ſect. 165. 2 | 


lineal 


* Sp 
1 


138 OO a WARRANTY. Chap: f 
x lineal warranty to him. And if a-fither give land to his eldeſt fon 
17 and the heirs males of his bedy, &c. the remainder to the ſecond © ; 
, fon, Ec. if the eldeſt mm Alien in fee with warranty, Ec. and hath l- 1 us 
iſſue female, and-dieth without iſſue male; this is a lineal warran A 
a on. And in all theſe caſes of a lineal warranty, if Lit. Se. . 
the right of the eſtate to be barred be the right of an eſtate in fee - de 711. 
ſimple, it is a bar without any aſſets; for the rule is, that as to : * 
him that demandeth fee-ſimple by any of his anceſtors, he ſhall 8 
be barred and bound by a lineal warranty that doth deſcend upon £ 
him, unleſs he be reſtrained by ſome ſtatute. But it doth not bind 
the right of an eſtate in fee: tail without aſſets, tor in that caſe the 
rule is, that as to him that demandeth fee - tail by writ of formedon 
in the deſcender, he ſhall not be barred by a lineal warranty, un- 
leſs he hath aſſets by deſcent in fee-fimple of other land from the 
ſame anceſtor that made the warramy; and then it. is a bar for ſo + — 
much only as doth deſcend to him H more. And yet if the iſſue Co. ſuper 
in tail do alien the aſſets deſcended and die ; in this :caſe the ifſue Lit. 393. 
of that iſſue is not barred by this warranty and aſſets, But if the 
iſſue, to whom the warranty doth - deſcend, bring his writ. of 
formedon, and is barred by judgement by reaſon"of the warranty _.- 
and aſſets; in this caſe albeit he alien the aſſets afterwards, yet, 
the eſtate tail is barred for ever (i). N 
9. What lf tenant for life do alien in fee with warranty, or be diſſeiſed Co. 1. 67. 
ſhall be ſaid and releaſe to the diſſeiſor with warranty and die, and the war- 21 H. 2. 10. 
a collateral ranty deſcend on him in reverſion or remainder ; this is a collateral ta, 
3 * warranty (2). So if the leſſee for life be diſſeiſed, and a collateral '**' 
ſuch 2 war- anceſtor of him in reverſion, releaſe with warranty and die, and 
ranty ſhall the warranty deſcend on him in reverſion ; this is a collateral war- 
bar. ranty, for that is collateral which is collateral to the title of the 
land. And if a man ſeiſed of lands in fee have iſſue two ſons, and Lit. Sg. 
the father dieth, and the younger ſon doth enter, and doth alien 707. Dock. 
the land with warranty, and die without iſſue; this is now a col. & St. 153. 
lateral warranty that is deſcended on the elder brother. Aud if a 21 H. 7 10 
ſon be diſſeiſed of his own land, and bring an aſſiſe, and aſter 
the father doth releaſe to the diſſeiſor with warranty and dieth; 
this warranty that doth deſcend to tie fon is a collateral warranty. 
And if a father diſſeiſe his ſon of the land he hath of his own. pur- Lit. See. 
chaſe, without any intent to alien afterwards and to bar his ſon, 704. 
and afterwards he doth make a feoffment with warranty and die 
before the entry of his ſon, ſo that the warranty doth deſcend ; It Sed. 
this is a collateral warranty. If there be father and two ſons, 30). 


> 


TT 


(1) See further what may be deemed a lineal warranty, and how it ſhall bind, in Bac. Abr. Warrat- 
ty (F.) Cem. Dig. Garranty (H.) Yin. Abr. Voucher (W. b.) to (A. c.) 

(2) Collateral warranty was where the heirs title to the land neither was, nor could have been, de · 
rived from the warranting anceſtor ; as where a younger brother releaſed to his father's diffeilor with 
warranty, this was collateral to his elder brother, 2 Bl. Coz, 302.—No reaſon can be given for a colla- 
teral warranty, per cur. 4 Med. 211. —bnt Holt Ch. J. ſaid that the true reaſon of collaterat warranty 
was the ſecurity of purchaſers, and for their enconragement ; as alſo. for the eſtabliſhing and ſettling the 
eſtates of ſuch as were in by title, or deſcent caſt; and this was the only ſecurity ſuch verſons could 
have at common law. And becauſe the eftates of ſuch perſons, as are in by title, are much favoured in 
Jaw, theſe covenants that were for ſtiengthening of them were favoured likewiſe And in thoſe days 
there was no need of a lineal warranty; but however the force of that is taken away by the ſtatute ot 
Devis; and common recovery is not upon the ſuppoſition of recompence in value, and never was within 
the ſtatute; but always as much out of it as if it were fo mentioned by-expreſs words. And this be 
faid was my = Hale's opinion. 12 Med. 8 12.—8ee further as to the reaſon and doarine of collateral 
warranty in Lull. Se. 121. 164. 2 Inft. 335. Wright's Ten, 168. | | = 
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and the father is diſſeiſed, and the younger ſon doth releaſe with 5 : 
warranty to the diſſeiſor, and die without ifſue, and then the 2 
father dieth; in this caſe, the warranty now deſcended is a colla - | 45 
co. ſuper teral warranty. If a leaſe be made for life to the father, the re- ; 
Lit. 368. mainder to his next heir, and the father is diſſeiſed, and doth, re- 
leaſe with warranty and dieth ; this is a collateral warranty to the 
| heir. And if the huſband diſcontinue * the right of his wife, “ P. 193. 
and anceſtor cyllateral to the wife to whom ſhe is heir doth releaſe 
with warranty and die, and after the huſband dieth; this is a col- 
Co. 10. 96. lateral warranty and a bar to her. And in every caſe where a 
Lit. Sect. man doth demand an eſtate tail by a writ of formedon, if any an- 
709% ceſtor of the iſſue in tail, which hath, or hath not poſſeſſion, 
re. 5 maketh a warranty, and the iſſue that is demandant cannot by any 
9 poſſibility that may be done, convey to him a title by force of the 
gift, from and by him that made the warranty; this is a collateral 
warranty: as if tenant in tail diſcontinue the tail and die, having 
iſſue, and the uncle of the iſſue doth releaſe with warranty to the 
diſcontinuee, and die without iſſue, ſo that the warranty doth de- 
ſcend on the iſſue in tail; this is a collateral warranty. So if ſuch 
a diſcontinuee make a feoffment in fee, or be difſerſed, and the un- 
cle releaſe with warranty to the diſſeiſor, or teoffee, and die with- 
out iſſue, and the warranty doth deſcend on the iſſue; this is a 
q Lit. Sect, Collateral warranty. If a tenant in tail have three ſans, and diſ- 
10, 708, continue the tail in fee, and the middle brother doth releaſe. to the 
diſcontinuee with warranty, and after. the tenant in tail dieth ; this 
Lit. Seck. is a collateral warranty to the elder brother. If one have iſſue 
716, three ſons, and giveth land to the eldeſt, and the heirs. of his bo- 
dy, and for want of ſuch iſſue to the middle, and the heirs of his 
body, the remainder to the third, and the heirs of his body, and 
. the eldeſt doth diſcontinue the tail in fee with warranty, and die 
8 without iſſue; this is collateral to the middle ſon. In the ſame 
1. manner it is in caſe where the middle ſon bath the ſame land by 
force of the ſame remainder, becauſe his elder brother made no 
diſcontinuance, but died without iſſue of his body, and after the 
middle brother do'h make a diſcontinuance with warranty, tc. 
and dieth without iſſue; this is a collateral warranty to the youngeſt 
ſon. And in this caſe if any of the ſons be diſſeiſed, and the fa- 
ther that made the gift, tc. releaſeth to the diſſeiſor all his right 
| with warranty ; this is a collateral warranty to that fon upon whom 
Co. 8.52, the warranty doth deſcend. If lands be given to 4 and the heirs 
Lit Sect. of his body, and for want of ſuch iſſue to E. his ſiſter, and the 
713. heirs of her body, and 4. doth make a feoffment with warranty, 
and die without iſſue, having two ſiſters, E. and &; this is a col- 
* Lit, Sect. lateral warranty to E. If lands be given to a man and the heirs 
. of his body begotten, who taketh a wife and hath iſſue a ſon by 
de» her, and the huſband doth diſcontinue the tail in fee and dieth, and 
| after the wife doth relea'e to the diſcontinuee with warranty and 
a | dieth, and the warranty doth deſcend to the fon ; this is collateral 
the to him. If tenant in tail diſcontinue the tail in fee, and the diſ- 
uid continuee is diſſeiſed, and the brother of the tenant in tail doth 
1 releaſe to the diſſeiſor with warranty in fee, and dieth without 1 
7 * iſſue, and the tenant in tail hath iſſue and dieth; this is# P. 194, 
hin | collateral as to the iſſue. If tenant in tail have iſſue two "wy 
f c 5 . daughters, 


- 
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Of a WARRANTY. cn 
daughters, and die, and the elder enter into all to her own uſe, 
and thereof make a feoffment in fee with warranty, and die without 
iſſue, this warranty as to the other ſiſters part is collateral, but 
not as to her own. If the huſband and wife, tenants in ſpecial Co, ſuper 
tail, have iſſue a daughter, and the wife die, and the huſband by Lit. 373. 
a ſecond wiſe have ifſve another daughter, and diſcontinueth in 
fee and dieth, and a collateral anceſtor of the daughters releaſe to * 
the diſcontinuee with warranty and dieth, and he warranty de- 
ſcend upon both the daughters, this is a collateral warranty to 
them. If lands be given to one and the heirs males of his body, 
and for want of ſuch iſſue to the heirs females of his body, and 
the father die, and the brother releaſe with warranty, and die 
without ifſue ; this is collateral to the daughter. It tenant in tail Lit. Sec. 
make a leaſe for life, the remainder to another in fee, and a col- 738. 
lateral anceſtor doth confirm the eſtate of tenant for life with war- 
ranty and die, and after the tenant in tail die, having iſſue ; this 
is a good binding collateral warranty during the eltate for life. 
And in all theſe and ſuch like caſes of a collateral warranty, whe- Lit. Sed. 
ther the right be the right of an eſtate tail, or the right of an eſtate 21. 
in fee ſimple that is io be barred, it is a bar without any aſſets; for * ſaper 
in this caſe the rule is, that a collateral warranty is a bat to him that Co. eh | 
demandeth fee fimple, and alſo to him that demandeth fee tail, with - Stat. ot 
out any other deſcent of lands in fee fimple ; ſo that the heir on Clone. ch. 
whom the ſame warranty is deſcended, can never have the land fo "7 _ 
warranted, whilſt the warranty doth cominue in force, but is bound oth MF 
thereby, except it be in ſome ſpecial caſes reſtrained by Act of Par- . chap. 10. 
liament; as where the huſband alone during his wife's life, or af- 
rer her death, being renant by the curteſy, make a feoffinent by 
fine, or deed, of his wife's land, which ſhe hath by deſcent or 
purchaſe, with warranty ; this will nor bar her heir without aſſets 
of other lands in fee-fimple deſcended from the ſame anceſtor that 
made the warranty. Or where a wife after her huſband's death, 
whin ſhall alone, or with her ſucceeding huſband alien, releaſe, confirm, 
Gull de ſaid Or diſcontinue with warranty, the land ſhe holdeth in dower, or 
« warranty in tail, of the gift of her former huſband, or any of his anceſtors; 
that doth this warranty is voidable, and will not bind with aſſets (1). Lit. Sect, 
begin by yy If the ſon purchaſe land, Efc. and after let it to his father, 699, 700. 
_ ©: or any other anceſtor for years, or at will, and he by his decd raphy 
warranty doth infeoff a ſtranger, and that with warranty, and after dieth, ne 
doth work. whereby the warranty doth deſcend upon the heir ; this war- Lit. 36). 
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(i) Such warranty by is the ſtatute 11 F. 4. c. 20. made abſolutely void. —and by the ſtat. 4 Ann. e. 
16. $21. It is enaQted “ That all warranties which ſhall be made after the firſt day of Trinity Term 
% 1705, by any tenant for life, of any lands, teneme” ts, or hereditament, the ſame 6 ſtending or com- 
ing to any perſon in reverſion or remainder, ſhall be void and of no effect; and likewite all collard 
« warranties which ſhall be made aſter the ſaid Trinity Term, of any lands, tenements, or kerediti- 
ments, by any anceſtor who bas no eſtate of inheritance in poſſeflion in the ſame, ſhall be void againk 

' 4 his heir. lt is a common miſtake, that al! collateral warranties are taken away by the fatute 48 
s Ann. c. 16. whereas that ſtatute only makes void all warranties by tenant for life, and all collateral 
warranties made by any anceſtor, nor having an effate of inheritance in poſſeſſion So that if A be tenant 
in tail, remainder to B. his next brother (which is a very common caſe, ariſing almoſt on every marie 
age ſettlement) and A. being in poſſeſſion makes a feoffment, or levies a fine with warranty from him 
and his heirs, and die without iſſue, this is a collateral warranty, (for B.'s title is by way of remainder, 
io which his elder brother is collateral) which ſhall bar B. notwithſtanding the ſtatute, tho“ no alleis de- 

 fcend. et fic de fannt Rebinſen on Gavelk. 125, As to the operation of the ſtatute of Aus. ſt 

H. c. Abr. Co. Lit, 2th edit. 468, 476. and further as to collatera) warranty, and in what caſes it ſhall 

dar, in Com. Dig. Garranty (H. 2.) (H. 5.) Bac. Abr. Warranty (H.) Ya. Abr. Voucher (U. b. — 
Tan 
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Chap: 8: Of « WARRANTY 97 
maty doth commence by diſſeiſin. 80 if tenant by elegit, ſtatute 6 
merchant, guardian in chivalry, or ſocage, or becauſe of * nur-* P. 199. 
ture, make a feoffment with warranty, and this warranty doth de- N yl 
ſrend on his heir; this warranty doth commence by diſſeiſin. So 
if one that hath no right at all enter into my land, and make a | 
feoffment to another with warranty. So if one coparcener enter A. 731 
into rhe whole land, and make a feoffment in fee with warranty ; a 
this warranty as to the one moiety doth begin by diſſeiſin. So if fa- =Y 
ther and ſon purchaſe lands to them jointly, &c. and the father alien 
the whole to another with warranty, c. and after the father dieth; 
this watranty as to the one moiety doth begin by diſſeiſin. But if 
the purchaſe be to them two and the heirs of the ſon it is othet- 
wiſe, for if tg Wn enter in the life time of che father, the war- 
ranty is S or all; but if he do not enter, then as to the fa - 
ther 's moiet) it is a collateral warranty. And if the purchaſe be 
to the father and ſon, and the heirs of the father, and the father 
alien with warranty, c. in this caſe the warranty is good for the 
„VVV C | 
Co. 5.80, If the father be tenant for life, the remainder to his fon and heir 
ſuper Lit. in fee, and the father by covin and conſent, of purpoſe to bar the 
366, 367- heir by a collateral warranty, maketh a leaſe for years, to the end 
that the leſſee ſhould make a feoffinent in fee, that the father may 
releaſe to the feoffee with warranty, and all this is done accord - 
ingly, and the father dieth, and the warranty doth deſcend to the 
ſon; in this caſe, the warranty ſhall be ſaid to begin by diſſeiſin. 
But if the father in this caſe make a. ſeoffinent in ſee with war- 
ranty and die; this is a warranty to bind the fon, albeit it is 
done of purpoſe to bar him. So if one brother make a gift in tail 
to another, and the uncle doth diſſeiſe the donee, and infeoffeth 
another with warranty, the uncle dieth, and the warranty deſcend- 
eth on the donor, and then the donee dieth without ifſue ; this 
warranty doth begin by diſſeiſin. So if the father and fon and a 
third perſon be jointenants in fee, and the father maketh a feoff- 
ment 1n fee of the whole, with warranty, and dieth, and then the 
ſon dieth ; in this caſe, as to the part of the third perſon and to 
the part of ſon, the warranty ſhall be ſaid to begin by diſſeiſin. 
But releaſes at this day by a tenant for life, to a diſſeiſor, or any 
other, without covin, albeit it be to the intent to bar him in rever- 
fion, ſhall bar him; for intent, without covin and diſſeiſin, ſhalt 
not avoid a warranty: and examples of warranties that do begin 
by diſſeiſin, have theſe qualities: 1. That for the moſt part the 
diſſeiſin is done immediately to the heir that is bound by the war- 
ranty (1). 2. The warranty and difſcifin are ſimul and ſemel. 
And yet if a man diſſeiſe another with intent to make a feoffment 
with warranty, albeit the feoffment be made twenty years after 
the diſſeiſin. yet it ſhall be ſaid to be a warranty that doth 
begin by diſſeiſin. But in all theſe caſes of warranties that do Fe 
begin by diſſeiſin, this is the rule, that * they are altogether void “ P. 196. 


i] And yet if the father be tenant for life, the remainder to the ſon in fee; the father, by covin and 
conſent, makes à leaſe for years, to the end that the leſſee ſhall make a feoffment in ſec, to whom the 
father ſhall releaſe with warranty; and all is executed accordingly, the father dies ; this warranty ſhall 
a bind, albeit the diſſeiſin was not done immediately to the ſon ; for the feoffment of the leſſee is a dit- 
len to the father, who is particeps Criminis, Co. Lit. 366. b.—See accordingly and further in Yin; 
Ar. Voucher (E. 4.) pl. 7. in margin where caſes are collected to ſupport this point of dottrine, 
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Of & WARRANTY. 
and without force as to all others but to the parties themſelyes that 


do make them; and therefore they do not bar or bind 4 others 


at all of their right that have any. And the ſame law is of a war- 
ranty that doth begin by abatement or intruſion ; that is, when an 
abatement or intruſion is made of purpoſe. to make a feoffment in. 
fee with warranty, And fo alſo it is where the tenant dieth with- 
out heir, and an anceſtor of the Lord doth enter before the entry 
of the Lord, and make a feoffment in fee with warranty; in this 
caſe. this ſhall not bind the Lord, becauſe. it doth begin by wrong. 


(1). 


All warranties in general are fayourably taken in law, becauſe 


they are part of men's aſſurances. Every warranty in law, is taken. 

for, and hath the effect of, a lineal warranty. ages — 
The. warranty that is made by Dedi & Cgnceſi, or Dedi only Co, 4, U, 

in a feoffment, is, and ſhall be taken for, a general warranty.s. 17. 

agaipſt all perſons to the feoffee and his.heirs, during the life of the 

feoffor only, albeit there be no ſervice reſerved by the deed nor 

heir e! : but it ſhall not extend to the aſſignee of the fegffee. 

And if there be any ſervice reſerved on the deed, then it ſhall ex- 

tend againſt the heir alſo. _ | 


The warranty in law that is made upon a gift in tail, or leaſe co. 4 l. 


for life, rendring rent, is a ſpecial warranty againſt the donor and ſuper Li, 
leſſor, and his beits and aſſigns; ſo that the donee or leſſee may 384. 
vouch the grantor after the grant of the reverſion, or the grantee 

of the reverſion after the atturnment of the tenant, at his elec- 

tion. 3 | 
The warranty in law that is made upon an exchange, is ſpecial Co. 4. 11, 
in diyers. reſpects; for it extendeth reciprocally to, and againſt, ſuper Li. 


the heirs of both parties; and it doth extend only to the ſame land 384. 


that is given in exchange, and none other; and no uſe can be made 
of it but hy voucher, for no warrantia charte doth lie upon it. 
So alſo the warranty, that is made in dower, is taken to extend 
only to the other two parts of the land. $ . 

e warranty in law, that is made upon the tenure of homage Co. ſuper 
anceſtrel, extendeth reciprocally to the heirs, and againſt the heirs, Lit. 384. 
of both parties. | . 3 

If a feoffment be made of land to three jointly, and the feoffors Co. 5. 55. 


do warrant the land to the feoffees, and every of them; this war- 


ranty ſhall be joint and not ſeveral. But if the eſtate be ſeveral, 


as if one grant white acre to A. and black acre to B. ard grant to 
warrant the land to them, and either of them; in this caſe the 


warranty ſhall be ſeveral. 


If a man of full age, and an infant join in a feoffment with war · Co. ſuper 


ranty ; this ſhall be taken for a good warranty as to the whole for Lit. 367. 


him that is of ſull age and void for the infant, and not void in part 
and good in part. 5 
If a man make a feoffment in fee, and bind his heirs but Co. ſuper 


” 


7. not himſelf * 16 warranty; in this caſe and by this, his heirs Lit. 306. 


ſhall not be bound, and it ſeems alſo that it will not bind the Co. ſuper 


- warrartor himſelf. But if a man- bind bimſelf to warrant, and Lit. , 


not his heirs, by the feoffment ; in this caſe the feoffor himſelf is 386 oe 


bound to the warranty, but not his heirs; for it is a maxim 106. Ce. & 
of law, that the heir ſhall never be bound to any expreſs war- 6g. 


1 
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(1) See more amply what ſhall be deemed warranty whith commences by diſſeiſin, abatement, or in 


truſion, and their operation, in Bac. Abr. Warranty (K.) Cen. Dig. Garranty (I. c.) 
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Of WARRANTY, 193 
ranty,” bit where the ' anceſtor was bound by the ſame warranty. 


If one make a febffment-to B. and his beirs, and thereby doth 
grant to warrant the land, and doth not fay to B. and his heirs ; 
et this warranty ſhall be taken to extend to them. But if the 
feoffor doth grant to warrant the land to B. and doth not ſay to 
his heirs, this ſhall not extend to his heirs. And if in this cate the 
warranty be to B. and his aſſigus, his ſhall not extend to his 
heirs,” neither ſhall the aſſignees take advantage of it after tbe 
death of B. And if the wartanty be to B. and his heirs, and 
not to his aſſigns alſo ; this ſhall not extend to his aſſigns. If one 
make a feoffinent to A. babendum to him and his heirs, and bind 
himſelf and his heirs to warrant the land in forms predidad; in 2 
this caſe the warranty ſha extend to the feoffee and his heirs (1)7. 
Co. 1. 1. If one grant to warrant land to another and his heirs, and doth 
not fay againſt what perſons, this ſhall be taken for a general war- 
ranty againſt all men. ds een, a os a 
If one make an eftate' ard grant to warrant the land, but doth 
not ſay how long, this ſhall be taken for as long as the eſtate to 
which the warranty is knit doth laſt, To 
bier 6. If a warranty be made againſt any ſpecial perſons, it ſhall ex- 
tend to them and no further; and it ſhall extend in all caſes for 
and to all titles and entries upon title; and it ſhall not in any ſuch 
caſes extend to tortious and unlawful entries. . | 
Co. ſuper If a man be ſeiſed of a rent-ſeck, iſſuing out of the manor of 
Lit, 366. Dale, and he take a wife, and the huſband doth releaſe to the 
terre-tenant, and warranteth tenementu præ lid and dieth ; this 
warranty ſhall extend to the rent, as well as to the land; and there - 
fore if the wife ſue for her thirds of the rent, the terte · tenant 
Co. ſuper may vouch the heir. And regularly the warranty doth extend to 
Lit. 368, all things iſſuing out of the land, vis. to warrant" it in the fame 
ooh manner and plight as it was in the hands of the feoffor, and he 
ſhall vouch as of lands diſcharged. And therefore if grantee of a 
rent, grant it to the tenant of the land on condition, and the te- 
nant doth make a feoffment of the land with warranty; in this 
caſe the warranty ſhall not extend to the rent, albeit the feoff- 
ment be made of the land diſcharged of the rent. And if a wo- 
man have a rent-charge in fee, -and ſhe doth intermarry with the _ 
tenant of the land, and a ſtranger doth releaſe to the tenant of 
the land with warranty ; this warranty ſhall not'extend to bar any 
action to be brought after the death of the wiſe for the rent But | 
if in this caſe the“ tenant make a feoffment in fee with warranty “ P. 198, 


— 8 2 * 


_—— 


(1) In the ca'e of Milliamſos v. Codrington in 1 gp 511. Sir W. C. made 's voluntary ſettlemene of 
a plantation in America, with a clauſe, whereby he obliged himſelf, his heirs, executors, ond adminifira- 
iz, 1e varrant and for ever defend the plante/ion, negroes, caitle, flock, @c—The word warrant, when 
properly applied, has to be ſure a particular ſenſe ; but has in general a further ſenſe: therefore it is not 
teceflary to underſtand warranty in 2 deed or covenant barely as a warranty of the title to the realty ; 
But it hall be taken ſecundum ſubjectam materiam. Here are chattles to be warranted in this 3 


cuaſidered as annexed to the plantation. Then there are words binding his executors, and adminiſtra- 
tors; which muſt be rejected, if to be conſt-ued as a mere real warranty of the land. is clauſe there- 
ne is inconfilteat with that nartow conſtruction : nor is it penned as 2 real warranty: ich is, * 1 do 
for my ſelf and my heirs. warrant ſuch land 3” here the words are, | do oblige,” Cc. which amounts 
to the ſame ax, ** | covenant,” Ic; for many other words in = deed will amount to a covenant belides 
the word covenant;,/ as I oblige, agree.” This then is barely a covenant for himſelf, his heirs, exe- 
eators, and adminiſtrators, - to warrant; which word muſt be conſtrued in « larger ſenſe than warranty 
"1 ſtrict legal ſenſe, 28 large as defend. That conſtruction a cour. of law or equity muſt put on it. per 
Ld. Ueordercke, 1 eſ. 5 16. . 
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ac as of 90 Heer. at the Ong the warm _—_ 
2.11 tenant ig tail of a fent-charge purchale: the land and make a 
feoffment wich warranty, and . bring a formedon of the 
. cent, the tenant ſhall not vonch, c. ((b 
12, Who All thoſe. that are parties tc the warranty, i. 6, ſuch as are Co. fuper 
my cake, Bam in the deed regularly, thall cake dvnntäge of the warranty; f. 3% 
of a war- as if one doth. warrant | d to another, bis heus, and aſſigns:; in oP 
panty; and wy cale both the heirs and the aſſigns may take advantage of it, 
how and a- and they both may vouch or rebut, or; have a warrantie chart, 
ue: rg as they come in in privity of eſtate z. for otherwiſe the heits 
wken, Or aſſigus cannot vouch, or have a warrantia chartæ and yet 
Afgnes, they may rebut, notwithſtanding, in divers caſes. But boſe, that 
ke.re not named, for the moſt part, ſhall not take advantage of the 
warranty; and therefore if land be warranted to 1. S. and not te 
| him and his e to * and — aſſigns, ot to os his heirs 
and afligns ;; in theſe caſes neither the heir nor the aſſignee way 
. or have a warrentia chartæ; and yet in ſome 2 Where 
it is fo, the aſſignee or tenant of the land may rebut. 
The warranty annexed to an exchange, a partition, by Dedi, PP 4 
and by homage anceſtrel, doth always go in priyity ; and therefore lt. 3 
1 aſſignee in theſe cafes can take no advantage of it. And yet in 
the caſes of 3 and Dedi, an aſſignee may rebut. But the 
Laer of a leſſee for life may take advantage of the warranty in 
7 1 to his eſtate. Tf” | 8 
one grant to watraat land to another, his heirs and aſſigus; Co. 5. 17. 
in this caſe the heirs, or aſſigns, heir of the aſſignee, or aſſignee _- - 
of the heirs of the feoffee, or aſſignees of aſſignees in infinitum, ® fie 
hall take advantage of the warranty. And therefore if one in- 
feoff I. S. to have and to hold to him, his heirs and aſſigns, and 
warrant the land to him, his heirs and aſſigns, and A. doth infeoff 
. and Ws how, and B. dieth ; in this caſe the heir of B. ſhall 
vouch as aſſignee to 4. And if. one infeoff A. and B. Habendum 
to them and their heirs, and warrant the land to them, their 
heirs and afligns, and 4. die, and B. doth ſurvive and die, and 
his heir infeoff C. in this. caſe C. ſhall take advantage of this 
warranty as aſſignee. If one infeoff 4. with warranty to him, his 
| heirs and aſſigns, and 4. doth infeoff B. and B. doth reinfeoff A. 
In this caſe neither 4, nor his aſſigns ſhall ever take any advantage 
of this warranty, And yet if B. mfeoff the heir of 4, he may 
take eng, of the warranty, 7 gay 
If one make a feoffment by deed with warranty to the feoffee, 
his beirs and affigns, and the feoffee doth make a feoffinent over 


other by word without deed; in this caſe the ſecond: feoffee 


L P. 199. ſhall + have all the advantage of this warranty, for an aſſignee by 


Fond ſhall have the ſame advantage that an aſſignee by deed ſhall 
Ve. 3 * | . 
Ik a feoffment be made with warranty to à man and his heirs 
and afligns, and be make a giſt in tail, the remaindet in fee, 
and the donee make a feoffment in fee ; this feoffee ſhall not 


uy 4-6 . e — — „ — I IN _ —_ 


- (1) Sce further as to the operation of warranties, what rights ang titles are barred by thern, and ho 
they ſball be expounded and taken, in Vin Abr. Voucher (B. 7.) Bag, Ar. Warranty (F.) C. Of 
Garranty (F.) mY | 3 
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vouch as aflignee, bur be muſt-vourh his donor upon the warranty 


I lands be given to two brethren in fee ſimple; with warranty to 
the eldeſt and his heirs, and the e'deft dies withour-iuc 3: in his 


_ eaſe, albeit the other brother be his heir, yet he ſhall have no d- 
vantage at all by the warranty, becauſe he comes in above the 


8 


warranty. But generally all that claim under the warranty ſhall 


take advantage thereof by way of rebutter, albeit they can take 


no other advantage by it. 


| If one make a feoffment to two their heirs ard-aſligns, and one 


of them doth make à feoffment in fee, this feoffee in this caſe ſhall 
not take advantage as aſſignee. . e 
An aſſignee of part of the land ſhall take advantages of a war- 
ranty, as if a man make a feoffment of two acres with warranty to 
him, his heirs and aſſigns, and the ſeoſſee doth make a feoffment 
of one acre of it to another; in this cafe the ſecond feoffee ſhall 
take advantage of the warranty as aſſignee. And therefore herein 
there is a rence between the whole eftate in part, and part of 
the eſtate in the whole of in any part: for if a man have à war- 


gift in tail; in theſe cafes the leſſee or donee ſhall not take advan- 
tage of the watranty as alſigns: but they may vouch the leſſor, 
or donor, upon the warranty in law. But if 4 leaſe for fie be 
made; the remainder in fee; futh a leſſee may vouch as aſſignee 

the firſt warranty. If the father have a feoffinent made to 


him and his heirs with warranty, and he mike a feoffinent to his 


fon and heir with warranty, in this caſe the fon may take advan- 
tage of the firſt warranty after his father's death. If a man infeoff 


ranty to him, his heirs and æſſigns, and he make a leaſe for life; or 


a woman with warranty, and they intermarry and are impleaded, 


and upon the default of the huſhand the wife is received; in 


this caſe ſhe may vouch her huſband. Er ft e converſo. If a 
woman infeoff a man with warranty, and they inter marry and are 


impleaded: the huſband in this eaſe ſhall vouch binrſe}f and*the 
wife. | | | 


He that comes into the land merely by uR ef law i the pol, 


bir as the Lord by eſcheat, or the like, ſhall never take advantage of 


* a warranty: and therefore if tenaty in dewer infeoff a villain with 


warranty, and the Lord of the villain enter ; or « feoſſment be to 
a baſtard with warranty, and he die without iſſue, and the Lord 
enter by eſcheat; in theſe cafes the Lord ſhall never take alvin- 


tage of theſe warranties. But otherwiſe it is Where u * mah comes . P. 200. 


to the land by limitation of uſe, or a common recovery, which is 


by the a& of the party : for if tenant in tail, being in of another. 


eſtate, i e. by difſeifin, or feoffinent of à difſeifor; ſuffer a com- 


2» „ 3 


mon recovery, and a collateral anceſtor of the tenant in ul doth- 


releaſe with warranty to the recoveror, and after the recoveror 


doth make a feoffment to uſes which are executed by the ſtaiute | 


of 27 Ji. 8. and after the collareral-anceftor dieth, in this caſe the 


rerre-tenants may take advairage of the warranty by way of t6- 


butter, albeit the eſtate be e in the poſt. So if be to | 


er a common recovery, and 


whom the warranty is made, 


the anceſtor dieth ; the recoveror may take advantage of this War- 


ranty by way of rebutter: for any man that hath rhe poſſeſſion of 


land, albeit he have no deed to ſhew how he came by the poſſeſ- 


fion of it, or how he is aſſignee, may rebut the demandant, hn 
© | | 
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. Chapg 
bar him, and defend his own poſſeſſion ;. and therefore the tenant ; 
by the curteſy, donee in tail that is in of another eſtate, an aſlignee 
by force of a warranty made to a man and his heirs, or feoffee of 
a donee in tail, may rebut and bar the demandant by the warranty. 

If one infeoff another of aa acre of ground with warranty, and Co. ſuper 
hath iſſue two ſons, and dieth ſeiſed of another acre of land of Mt. 376. 
the nature of borough Engliſh ; in this caſe, albeit the warranty 3.13. 
deſcend upon the eldeſt fon only, yet both the ſons may be =: 
vouched, And ſo alſo it is of heirs in gavelkind ; tbe eldeſt ſhall 
be vouched as heir to the warranty, and the reſt in reſpect of the 
inheritance (1). And in like fort the heir at the common law, 
and the heir of the part of the mother ſhall be vouched, or the 
heir at the common law may be vouched alone, at the election of 
the tenant. And in like fort the heir at the common law ſhall be 
vouched with the heir in borough Engliſh. And ſo alſo a baſtard 
ſhall be vouchcd with a mulier (2). And if a man die ſeiſed of 
certain lands in fee, having iſſue a ſon and a daughter by one 
venter, and a ſon by another, and the eldeſt ſon entreth and dieth, 
and the land doth deſcend to the ſiſter; in this caſe the warranty 
doth deſcend on the fon, and he may be vouched as heir, and the 
ſiſter alſo may be vouched as heir to the land. | a 
If two make a feoffment with warranty, and the one die, the Co. 3. 14. 
ſurvivor ſhall not be charged alone with the warranty, but the —_ L* 
heir of him that is dead ſhall be charged alſo, And if two be 26767 1 
bound to warrant land, and both of them die; the heirs of both 48 x4. 3.5 
of them ought to be vouched, and ſhall be equally charged. And 
if the heir be vouched in the ward of three ſeveral perſons, the 
one of them only ſhall not be charged, but they ſhall be charged 
equally, ” | 
Tf — Vo an heir of the diſſeiſor, infeoff me with warranty, Co. ſuper 
| and after ſhe is married to the diſſeiſee; in this caſe, I may take Lit. 365. 
* P. 201. advantage of“ this warranty againſt the diſſeiſee, and rebut him 
upon it, if he ſue me for the land. So if the huſband and wife 
1 ſue me for the land of his wife, and I have a warranty of a colla- 
Atranty teral anceſtor of the huſband's deſcended to him; in this caſe I 
ſhall be ſaid May make uſe of this to bar the huſband and wife (3). Co. ſuper 


ag 


to be de- A warranty lineal or collateral may be defeated, determined, or Lit. 392. 
feated, de- ayoided in all, or in part. And this is ſometimes by matter in 393. 
_—y or law, and ſometimes by matter in deed. woe 5 
and bow: If the eſtate to which the wairanty is annexed be gone, the II.. Sed. 
or not. warranty annexed thereunto is gone alſo. And thereſore if an 741. 


— — 


(1) Concerning warranties annexed to gavelkind lands, it is ſaid generally in ſeveral books, that every 
warranty which deſcends, deſcends to him that is heir by the common law. Co. Lit. 12. a. 376. 4. Hl. 
31 Cre. Jac. 218, but for the better underſtanding this rule with the proper reſtrictions, Mr. Robin 
in his treatiſe on gavelkind p. 123, conſiders the authorities which treat more diſtinctly of this malten 
under three heads; firſt, 9 the younger ſons, heirs in gavelkind, may take advantage of 2 wi- 
ranty annexed to their eſlate: 2. Whether they ſhall be barred or rebutted by the warranty of their u. 
ceſttir 3. Whether they may be vouched by reaſen of ſuch warranty. 

(2) The baſtard may be vouched alone without the mrulier, becaule the baſtaid is heir in appearance 
and ſhall not diſable himſelf, Co. Lit. 376. b. Where a man has baſtard eigne & muljer pui/ne and the 
baſtard enters, a man ſhail vouch the mulier as heir at the common law, and ſhew how the baſtard ba 
entered into certain land of the father who made the warranty, and vouch him by the poiſeſhon. br, 
Abr. Voucher, pl. 119. cites 22 E. 4. 10. See further Vis, Abr. Voucher (U.) f 

(3) See accordingly and further who may take advantage of a warranty, againſt whom, and in whit 
m. aner, in Bac. Abr. Warranty (N.) Cem. Dig. Garranty (C.) (K.) Vin. Abr. Voucher (I.) 
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chapb s. Of a WARRANTY. 199. 
Co. ſuper eſtate tail; to which a warranty is annexed, be ſpent, the warranty | 
Lit. 392. is determined. And if a' man make a gift in tail-with warranty, 

and after the donee doth make a feoffinent, and die without iſſue, 
the warranty is gone: So if tenant in tail diſcontinue the tail, and 
the diſcontinuee be diſſeiſed, or make a feoffment on condition, 
and a collateral anceſtor of the iſſue releaſe to the diſſeiſor or 
feoffee, on condition, with warranty, and after the diſcontinuee 
doth enter upon the diſſeiſor, or on the feoffee for the condition 
broken; in theſe caſes, the warranty made by the collateral an- 
ceſtor is gone. So if a ſeigniory be granted with warranty, and 
the tenancy eſcheat, ſo that the ſeigniory is extinet; hereby alſo 
the warranty'is defeated, - So if a collateral anceſtor heretofore had | 
releaſed with warranty, and then had entred into religion, this war- etf bi 
ranty had bound; but if after, he had been dearaigned, the war- dic, 7 7. v0 
-. ranty had been defeated. 725 | LS * = 

Co. ſaper It the father make a feoffment to his ſon and heir apparent, 
Lit. 384. with warranty, and die, fo that the warranty doth deſcend upon 2 
Bro. Gat- the ſon; hereby the warranty is gone. And yet if a feoffuient 4 A 2 
th 27. be made to a man and his heirs, and he dieth leaving iſſue daugh- — 

ters: in this caſe the warranty ſhall be divided, and is not deter- 
mined. — 1 by 1 

Lit. Seck. If tenant in tail doth make a feoffment to his uncle, and after 
743: the uncle doth make a feoffment in fee with warranty, Ec. to an- 

Co. ſuper other, and after the feoffee of the uncle doth reinfeoff again the 
5 4 uncle, and after the uncle doth infeoff a ſtranger in ſee without 
744 warranty, and dieth without iſſue, and the tenant in tail dieth; 

15 hereby the warranty made to the firſt feoffee is defeated. So if 

the uncle make the warranty to the feoffee, his heirs and aſſigns, 
and take back an eſtate in fee, and after doth infeoff another. But 
if one make a feoffment with warranty to the feoffee, his heirs 
and aſſigns, and the feoffee doth reinfeoff the feoffor and his wife, 
or the feoffor and a ſtranger ; in theſe caſes the warranty is not de- 
feated, but doth continue till. ' So if two do make a feoffinent 
with warranty to one, his heirs and afligns, and the feoffee doth 
reinfeoff one of the feoffors ; in this caſe the warranty is not gone, 
And if in the firſt caſe the feoffee make an eftate to his uncle in- 
tail, or for * life, ſaving the reverſion ; or a leaſe for life, the re- p. 202. 
mainder over, fc. in this caſe, the warranty is only ſuſpended. 

Co ſuper If one make a feoffment or releaſe with warranty, and after is 

[t.39i- attainted of treaſon or felony ; hereby the warranty is gone; and 
| albeit he do afterwards obtain his pardon, yet the warranty is not 
revived. 25 5 
Co. 6. 12. If a feoffment with warranty be made to two, or more, and 
they being jointenaits do after by deed make partition; by this the 
warranty 1s determined (1). So if two jointenants be, and one of 
them difſeiſe the other, and he that is diſſeiſed doth recover in an 
ä aſſiſe and hath judgement to hold in ſeveralty; hereby the war- 1 

3 ranty is determined. So if 4. and B. be jointenants of white 1 . 

b 22 Jac. acre for life, and 4. by fine doth grant to B. tatum Ef quicquid 4 | 
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. (1) S. P. in Hob. Rep. 25. Rell v. Oftorn, and 8. C. cited per cur. in the caſcs of Hawkins v. Cardy 
a 1 Ld. Raym. 360, and 1 Salk. 65. | p 
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Release. 


Defeaſance. theſe releaſes the warranty is gone. So alſo if by a defeaſance, 


® P. 203. 
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oy hs 8. this doth not defeat the wart ; 
it 


| fallen to them z but 
t ſhall be divided between them, and they | 
advantage of it. | 22 


all all of them take 


If one infeoff three with warranty to them and their heits, and Co. ſuper 
one of them releaſe to one of the other two; hereby the warranty Lit. 365. 
is gone for that part. But if one of them releaſe to the other 
tung; in this caſe the warranty is not gone, but doth continue, and 


. * = 


ney may vouch upon it. b e TY 
one infeoff two, men and their heirs with warranty, and one of Co. ſupet 

them doth make a feoffment in fee ; hereby the warranty is not de-, Lit. 305. 
termined, but the other may take advantage of it notwithſtanding. | 

If the party that hath the warranty, or the eſtate to which the; Co. ſuper 
warranty is annexed, releaſe, to him that is bound to warrant, ail Lit. 353. 
Wirranties, or all covenants real, or all demands; by either f i.. geg 
made between the parties, it be agreed the warranty ſhall be void; 765. 
by this defeaſance the warranty may be avoided alſo, Or if it be 


O agreed that the warrantee or his heirs, Ec. ſhall not vouch, or 


have a warrantia charta; by this the warranty is avoided in part. 
If tenant in tail doth; infeoff his uncle, who doth infeoff another Co. ſuper 


in fee with warranty; if in this caſe the feoffee releaſe the war- Lit. 391. 


ranty to his uncle, hereby the warranty is-extiaQ. But if a gift in 
tail he. made with warranty; in this caſe, a releaſe made by > te- 
nant in tail of this warranty, will not extioguith it. 2 10 
If the parties, between whom the warranty is, intermarry; here- Co. ſuper 
by. the warranty is ſuſpended during the-coverture in ſome caſes. lit. 390. 
If tenant in tail doth make a feoffment in fee with warranty, and Co ſuper 
diſſeiſeth the diſcontinuee, and dieth ſeiſed, this doth. ſuſpend the Lit. 330. 
warranty. 6 122 1 6 
If — make a feoffment in fee, and warrant the land to the co. ſuper 
* feoffce and his heirs, and the feoffee doth releaſe the warranty to Lit. 393. 
one of the feoffors ; this doth. not determine the warranty of the, 
other as to the moiety. So if one doth infeoff two with war- 
ranty, and the one of them doth. releaſe the warranty ; this doth 
not extingui;h the warranty for the other moiety, but it doth con- 
tinue ſtill. | 


- A warran'y alſo may. loſe its force by taking benefit or abi 


uſe thereof; for after a man hath, once taken advantage thereof, 
in ſome caſes he can make no further, uſe of it: of which. read 
Ga. fuper. Lis. 398 (abs on ih bs 7 
And now. having dane with deeds in general, and ſome of the 
arts thereof in ſpecial, we are in order to come to ſome ſpecial 
— wherein we will firſt begin with a deed of Feoff- 
ment. | | 


— 
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(1) See further in what caſes a warranty ſhall be ſuf] nded, determined, defeated, or avoided, in Bot, 


Abr. Warranty (O.] Gam. Dig. Garranty (I. 3.) 2 Kell. Abr. 740. Fin. Abr. Voucher (C. 6.) 
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n 07 a Feoffment.. 


w terms offame nt um, i. e. Donn | tio featli, ſtrictly andy ope rly is the ift 1. Feoff- 
r ks kan or grant of any Honors, caſtles, — meſſuages, lands, ment. Quiz, 
. Co. ſuper houſes, ot other corporeal immovable things of like nature, which | : 
5 Sg. be hereditable to another in fee ſimple, i. e. to him and his heirs 
©. por ever, by the delivery of ſeiſin and poſſeſſion of the thing given. 
p And from hence comes the word infeoff ; for by this word and the lifeof.. . 
words give and grant, (as the molt apt words for that putpoſe) + + « V 


n this kind of conveyance moſt commonly made (1). Hence alſo it 
is, that he that makes this feoffment is called the feoffor ; and-he 
to whom it is made, the feoffee. Alſd it is ſometimes, but Pease 
improperly, called a feoffment when an eſtate of freehold only Feoffee. 

_ - doth paſs, \ 52 8 n ! . 
er ve Weſt This kind of conveyance albeit it may be made in moſt cafes by 2: We 
bz Sym. i. part, word without any writing, yet is moſt commonly done by writ-2%*- 

Se. 235. ing; and this writing is then called a deed or charter of feoff- .. . 
Co. ſuper. ment: but hence is the diviſion of a feoffment by word; or a feoff- 
„ nl by writing. The ancient forms and examples of theſe deeds 

er are very brief; and yet they had theſe parts contained in them. 

ö 1. The premiſſes. 2. The Habendum. 3. The Tenendum 4. 

r The Reddendum, 5. The clauſe of warranty, 6. The in cujus 

rei teſtinonium. 7. The date. 8. The clauſe of Hits teflibvs. 

Heac fuit candida illius etatis fides & fimplicitas, que pauculis 
er lineis omnia fidei fir mantenta prſuerunt (2), e 55 
. co. ſuper And this manner of conveyance, as it is the moſt ancient kind * Thea 
Lit. 49-9- of conveyance, ſo is it the beſt and moſt excellent of all Sthers, peragom 
"0 111+ and in ſome .reſpe&ts'doth excel the conveyance by fine or tecove of it. 
Plow. 554. ry: for it is of that nature and efficacy, by reaſon alſo of the live- 
9H. 7.24. ry of * ſeiſin evermore inſeparably incident to it, that it cleareth * p. 204. 
9 H. 6. 43. all diſſeiſins, abatements, intruſions, and other wrongful and de.. ; 
10 1 fealible titles, and reduceth the eſtate clearly to the feoffee,” when 
ek xa, the entry of the feoffor is lawful, which neither fine, recovery, nor 
110, bargain and fale by deed indented and inrolled will do, wheyythe' 
1% E. 3.70. feoffor is out of poſſeſſion (3). And it paſſeth the preſent ſtate 
- 5 of the feoffor, and not only ſo, but barreth and excludeth him f 
Bro. 0 all preſent and future right, and poffibility of right, to the 27 1 
farias 88, which is ſo conveyed: inſomuch that if one have divers eſtates, a ; 
Flow. 423. of themrpaſs by his feoffment ; and if he have any intereſt, rent, 
5 424. common, or the like into or out of the land, it is extinguiſhed and 
* NP : 5 —̃ — — Ed 


(1) Feeſfient is derived of the word of art feodum, quia eft denatis feodi, for the ancient writers of 
the law called a feoffment donatro, of the verb do or dedi, which is the apteſt word of feeffment.—Ce, 
Lii, 9. a-—A feoffment originally ſignified the grant of a feud or fee: that was the originab and proper 
notation of the word: nevertheleſs by cuſlom it came aiterwards to ſignity a grant (with livery of ſeifin) 
ol a fiee inheritance, to a man and his heirs ; reſpe& being had- rather to the perpetuity of the eſtate 
granted, than to the feedal tenure, Mad. Form. Augl. Diſfert, p. 4. | | 
(1) For various pi ecedents of feoffments, (ee Mad. Form, Angl. 174 to'216. £ wg . 
P. (3) To make &reoffment goot and valid, nothing is wanting but poſſeſſion, and where the feoffor has 
poſſeſſion, tho? it be ever ſo bare and neked,yet a freehold or fee-firmple paſſes by it by rea ſon of the livery. 
47g. in 1 Burr, 92. referring to Poph. 39. Lit. F. 598. 599, 614. 618. Co. Bit. 366. b. 377. 4. 
| gone 


* 5; < , 
| 


Of a FEOFFMENT. 
gone by the feoffment. And farther, it barreth the feoffor of all 


_ collateral benefits touching the land, as condition, power of revo- 


cation, writs of error, attaint, and the like; inſomuch that if a 
man make an eſtate of his land upon condition, or with power to 
revoke it, and after he make a feoffment of the land; by this he is 
barred for ever of taking advantage of the condition, or power of 
revocation. It deſtroyeth contingent uſes, gives away a future uſe 
incluſively, gives away a ſeignioty incluſively, and g ves. away a 


+. Tight of action: for both the feoffment, and livery of ſeiſin inci- 


dent thereunto, are much favoured in law, and ſhall be conſtrued 
moſt ſtrongly againſt the feoffor and in advantage of the feoffee. 
And beſides all this, becauſe it is ſo ſolemnly and publickly made, 


4. Who may it is of all other conveyances moſt obſerved, and therefore beſt 


make-or 


remembred and proved (1). 


a | 


Perk. Set. 
194- 


Perk. Sect · 
197. 


Fitz. faite & 


— — 8 If the feoffment be made by deed then muſt the deed be ſo See Grant 3 
what ſhall made, written, read, ſealed, and delivered, as all other deeds that Numb. 4. 1 
be ſaid a are well made muſt be For which ſee deed ſupra, cap. 4. numb. 5. 7 ſuper : 
— And in every good feoffment that is made there mult be a feoffor, . Ip 
not: and il 4-2 perſon able to grant'the thing paſſed by the feoffment ; a perk. $a, 
what things feoffee, i. e. a perſon capable of it and able to take it, and a thing 182, 18z, Bro. feoff- 
are requiſite grantable, and it muſt be granted in that manner as law requireth. 585. ment 4. 
ther * And for this therefore obſerve, that whoſoever is diſabled by the b e. 
yy reſpect common law to take, is diſabled alſo to make, a feoffment, gift, g. „ 1.” 11 
of the per- 8 a 9. 1). 

| ſons there- grant, or leaſe; and many alſo that ha ve capacity to take by ſuch 39 H. 6. 4, 


unto and the conveyances have no ability to grant them; as men attainted of 21 H. .. Perk. Sect. 


quality of treaſon, felony, or in a premunire, aliens born, the King's villains, 
their eſtate. jqęots, madmen, a man deaf, blind, and dumb, from his nativity, 


Aliens. 
Idiots. 

. Peme co- 
vert. 


Infant. 


Attaint per- 


ſons. 


a feine covert, an infant, and a man by dureſs ; for the feoff- 
ments, gifts, Ic. of ſuch perſons may be avoided (2). But ſuch 
perſons as have. committed treaſon or felony, if attainder. do not 
follow, ſuch as ate attaint of hereſy, a leper removed by the King's 
writ from the ſocie:y of men, battares, ſuch as are deaf, dumb, 
or blind, that have underſtanding and found memory, albeit they * 
cannot expreſs their intentions otherwiſe than by ſigns, thoſe that 
are drunken, the villains of a common perſon, before entry, Ac. 


« p. 205, alſo * excommunicate perſons, and outlawed perſons, albeit the 


Outlawed 


perſons. 


Feme co- 
vert. 


Corpora - 
tion. 


King take the profits of their lands; all thefe may make feoff- 
ments, gifts, c. and all theſe have capacity to take by ſuch von- 
veyances. | 1 

A woman that hath a huſtand, alone and by herſelf without her Perk. Sed. 
huſband, cannot make a feoffment of her own land, and if the do 188, 186. 
ſo, it is void, albeit her huſband agree to it. 

Neither the head alone, nor any one,. or more, of the members Fitz. faits & 
of a corporation aggregate of many, alone, may make a feoffinent feoffment 
of any of the land belonging to their corporation. But all of them pF, co 
together may make a "5 Brig and ii any of them be ſeiſed of _ 24 


land in his o right, and in his natural capacity, he may make a 225. 


feoffi1:ent of this land as another man may do; yea he may make a 
feoffment of this land to the ſame corporation whereof he is a head 
ot member, ar d fo give ard take alto in a divers capacity. | 


P — 


2 


9 * 


(1) See accordingly 2 Bl. Com. 310 and further as to the origin nature and operation of a feoffment 


Stel. CL 5 10. Wrights Ten. 22. 18.2 Inft. tio. 119.—Dalrymple on Feuds 202.,—The conveyance 


by feoffment is now very little in uſe : ſee the note at the end of this chapter, 
(z) See before in page 54. and the references in note 2 thereunto. 


Eccleſiaſtical 


19). 
Co. ſuper 
Li. 48, 49. 


Fitz. faits & 
ſeoffments 
21. 


Co, ſuper 
Lit, 49. 
1H 5. 9. 
See inſra at 
Numb. g. 
tant 8. 


o. ſuper 
t, 190. 


i) If the 
ot, in the 
(:) Thoug 
jeff, and thi 
dvenanting ' 
ome books, 
rom her huf 
(3) The p 
int ten ncy 
ady ſeiſed þ 
ve him wh 
25 but c 
Lit. 19 
(4) hm 
eoffment ( 
(3) Feoffn 


Chap's) Of « FEORFMEN TD 201 
co. ſuper Zeecleſaſtical perſons cannot make feoffments gifts, Me. of their Eceleſiaſti 
Lit 43. eccleſiaſtical lands for longer time than three lives, or twenty Cal perions. 
one years; for all feoffments, gifts, grants, and leaſes by Biſhops "I | 

albeit they be confirmed by Dean and Chapter, or by any of the #- \ /-+4. 
22 in either of the univerſities or elſewhere, /4 . E 2 1 
ot by s and Chapters, maſters. or gardians of any hoſpitals, | | 

Parfons, Vicars, or any other having fpiritual-or- ecclefiaiticabliv<: 

ing, are avoidable. (a). © 1755 Rod) Se 4. #854 ,es id | 
Perk, Set, A man cannot make a feoffment'to his on wife Ae marri- Huſband 
190 age is conſummate. But after a contract made, and"! 


nal knows And wife. 
ledge had, he may make a feoffment to her, and ſuch à ſeoff- 

ment will be good (a — . at angel 
perk. Set» ¶ One jointenant cannot make a feoffment of his part of the land Jointenants. 
197. to his companion, for a man cannot give a poſſeſſion to him that Tenants in 
Fitz fate & hath it before; And hence it is alſo that the leffor cannot make a mn. 


: . + 


. 3 feoffment to his leſſce for life, years, or at will. And yet perhaps 
r 2 feoffment in this caſe if it be in writing may work as'a confirma- 
tion. But one tenant in common, or one coparcener may make 4 / 
. feoffinent of his part of the land to his companion (3). 5 | 
; Bro. feof» If a man make a feoffment of another's land, it; is a diſſeiſin Diſſeiſor 


| ment 4 but à good feoffinent againſt all men but the diſſeiſee himtelf. diſſeiſee. 

1 Perk. Set. And if four join in a feoffment of land, and thtee of them have 
. * nothing in the land, and the fourth hath all the eſtate; this is a 
4% good fenffome rr add þ , Ree 
. Perk. Set, A diſſeiſo cannot make a feoffment of the land to the diſſeiſee, 

197 but it will be void, for the diſſeiſee will be remitted. But a diſſei- 

Co. ſuper ſee may make a deed of feoffment and a letter of attorney to enter 
. 4 49. and give livery ; and if the attorney do ſo, this will be a good feoff - 
u w > Lot * fo el „ 
Fitz, fais& No feoffment, or livery of ſeiſin can be made to the King, for Prerogative. 
ſeoffments he doth always give and take by matter of record_(4). Ty 
4 . A feoffmyent may be made at this day of any thing which doth 4. Ia reſpect 
Lit. we * lie in livery, by whatſoever tenure it be held, notwithſtanding the 2 
1H 5. 5. ſtatute of Magna charta cap. 32. But in ſome caſes where a man it is made. 
See infra at doth alien his land held of the King, he muſt have the King's li-* P. 206. 
Numb. 9. cence before hand to do it, or elſe he muſt pay a fine to the King 
tant 3. afterwards for not having a licence. But of ſuch things whereof _ 

no livery of ſeifin can be made, no feoffment can be made. 50 
0. ſuper. One may make a feoffment of a moiety, third, fourth, or fifth 
19%. part of his manor or other land, and that by the name of a moiety, 

third, or fourth part (5). 75 82 e ed ages 7 | 


351% 


oo oC ago Ip — 
* * . 23 4 


- —__ _ 
> * = 


— 


i) If they exceed three lives or twenty-one years, under the ſtatute of 13 Ez. c. 10. See further 
oft, in the chapter on Leaſes, | | 

% Though a huſband cannot convey to his wife immediately, yet he may give to a truſtee for her be» 
zeßt, aud the gift will be good. | Therefore he may convey land to her by way of uſe, as by enteoffing or 
vvenanting with another to ttand ſeiſed, or ſurrendring a copyhold eſtate to her uſe. And according to 
ome books, by cuſtom of a particulzr place, as of York, the wife may take by immediate conveyance 
rom her huſband. See wote 1 to Co. Lit 3. a. 13th. edition, and Ce. Lit. 11. a. 4 

(3) The proper eopveyance by one joint tenant to another, and what will moſt effectually ſever the 
int ten ncy, 18 a releaſe ;, for one joint-tenant cannot iat F his companion, becauſe they are both al- 
ady ſeiſed per mie & per /out 4 and this manner of conveyance paſſing by livery, cannot operate ſo as to 
pre him what he already has; but tenants in'cormmon have ſeveral dittin& frecholds and may infeoff each 
95 but c nnot releaſe to each other, for a releaſe ſuppoſeth the party to have the thing in demand. 
Lit. 193 200. b. FR I as | : . 

(4) See more amply who may make a feoffment, and to whom, in 4 Co. 125, 8 Co, 42. b. Bac, Ar. 
eoffment (D.) 1 Hood 499. Vin. Abr. Feoffment (E]. 5 3 

(3) Feoffment by tenant ia common is good of his moiety tho? uni vided. Br. Abr. Feoffment pl. 75. 
A te- 
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cher fintbaveri it. from Lammas to Eater to her and — nf 
- "that the one ſhall. have it one year, and the other the other year 
- allernis' vicibus or if they have tuo manors deſcended, and — 5 

that the one ſhall hase the one manor one year, and the 

other the other manor the ſame year, and the next year that he 
that had the one ſhall ha ve the od — vicibur for ever in 
theſe caſes the parceners may either of _ make a feoffment of | 
this land or manor (1). e H 21 

e \ If there be any leaſe for life ny — in being of er by gy 


ſence or 72 for life or years, or in his abſence his bailiff or ſervant” keepi 221, 


leben of the houſe or land whereof the feoffment is to be made, doth Bow, H., 


n che] leave and agree that livery of ſeifin ſhall be given up 


land at the | or land by the leffor himſelf or by his attorney, and ſor this cauſe 210. 
time of the | duth leave — poſſeſſion of the houſe or land; and thereupom livery 


ö if the leſſar make a feoffment of the land to a ſtranget by 


eee In like manner as it is, where the leſſor doth en- 5% 
eoff a ſtranger to which the termor doth agree ſaving his term- 
And if the ſeiſor make ſuch an entry upon the leſſee for life; or 


/ years, as to put him out of ab the houſe or land, and 
ther! he doth make a feoffment and livery of ſeiſin of it; or if the 
leſſor in the abſence of the leſſee, his wife; ſervants and children 

* P. 207. enter upon the thing in leaſe and make *. A ſeoffment ard livery of 


ſeiſin thereof; in theſe caſes there is as good feoffment to paſs te 


reverſion, for in theſe caſes, when the: lefſee for life or years dotly 

re-enter, the law doth adjudge this to be an attyrnment in law. 
Atturn- But if a leſſor will enter upon his lefſee, and againſt his will (the 
ment. leſſee being ſtill in poſſeſſion of the land) make a feoffment of the 


£ of « FEOFPMENT: ' Chap: 
77 Aid 14 dion © pms em 
34 eke pa * 


o the pre- thing whereof the feoffment is made, and he that hath: this leaſe dee 
Pe 


the houſe Peck bed. 


feoffment of ſeiſia is made z this is 4 good feoffment: and = good. — 
br” ſeiſin and yet it doth not prejudice the eſtate of the leſſee. Auth derne dl. 


by aſſent or Co. ſuper 
licence of the leſſee the: leſſee then beiug on the land; this is u Lit. #8. 15 


0 


land, and give livery ; this is void, and can never take effet as a 


feoffment. And therefore if there be a conveyance made of a 

houſe and land thereunto belonging in leafe, and the feoffor comes 

into. part of the land without the leave of the lefſee, and there” 
— make livery of ſeiſin of that part in the name of all the reſt of 
then upon any other part of the land, and eſpecially if they be in 
the houſe) this is no good feoffment for an part of the land, 
but void ſor the e. And yet if W 4s 2 


the land, (the leſſee himſelf, his wife, child, or ſervant being 4 5 


2 


e for years make... ' 


th £ *wY 


— 


Pan th ud 


(1) See further of what things a feoffment may be made, Cem. pig. Feoffment (A. * Vi 


Feoffment (C). 


5 


Perk. Sect. 
Der 362. 


Perk. Set, 


Perk. Sect. 


20, 


rk. Sect. | 
119 | 
Perk. Sect. . 
19. Bro. 
eofment. « 


. Edition, 
0 Ante p. 


4 2 A 
e 3 


er 21 H. . . If a leaſe 
4h, Dier 18. ther, and the leſſor make a feafftnent of both theſe acres, and make: 
* 4 liv im one of them in; the name of both acres; this is no good 
offment for the other acre, for by this livery! he is not put out of 
+ of that acte. So if one make a ſeeffnient of two manors, 
ſeiſin of the manor in paſſeſſion ia the name of both the manors z 
this is no good feoffment fot the othes manor, neither will it paſs 


5 by this een 80 if one make a leaſe for years of a houſe, and 

of after make a fegffinent in ſee of the houſe and of u cleſe adjoining, 

* Aa and give liuexy ot ſeiſin of the houſe, the termor's wife and children 
n being then in the houſe, in this caſe, this is no good livery neither 
Set, 1 the houſe nor the cloſe. * | 

Peck. Set, - I leſſee fer life, or years, make a feoffinent of the land, the Porfeiture. 
We nn leffr being then upon the land and not contradicting it; it ſeems 


Der 362. this is a good feoffment, and that the preſence of the ſeſſor upon the 
land, eſpecially if he do not contradict it, will not hinder the vir- 
tue of the feoffment as againſt the feaffor and all others; but the 
wry may enter afterwards for the forfeiture notwithſtanding if he 


* Perk, Sect, If the huſband\atone make a feoffinent of the land, he hath in the Huſband 
© right of his wife, o;that he bath jointly. with his wife, his wife and wife 
being then; upon the land and diſagreeing to it; in this cafe th. P. 208. 
feoffment is good againſt the. feoffor, ana all others, but the wife, 
who notwithſtanding her preſence and diſagreement, may after his 
death avoid, it. 2 + nite? | Ft | | 
Perk, Set, If ane. jointepant- make a ſeoffment of the whole land, his com> Jointenant. 
anion. being then upon the land; by: this there doth paſs no more 
ta moisty, and: the feoſſment is void as to the moiety of his com- 
panion, ſot the feoffinent doth not give his mojety (2) ö 
If a man enter into my land by wrong, and make a feoffment of 
uk. Sea it to a ſtranger, I being then upon the land; this feoffment is void, 
ig. Bro. for in this caſe the law doth adjudge me io be always in, and never 
coffnent. Out of the poſſeſſion. 8 N 


derk. Sec. 
119 


* 7. otherwiſe, the owner of the land can make no feoffment of it. 
En E And therefore if the King be entitled to land by wardſhip, or 
uns, prer, Primer: ſeiſin, after office found after the death of an anceſtor 
dez 40. of one of his tenants; in this caſe it is ſaid the feeffment: of 


1 - ahi. + 4. 4 — r 77 * r r — 2 +4 TY Fo * YR EY "FI" ny * 


0, Lord Cokes words are © if the Tefſte be abſent, and hath neither wiſe nor ſeruants (though he hath- 
rufe] upon the ground“ the Hvery of ſeiſin hall be good, Co, Lit. 48. b. but if leſſee conlents, tho? 
de upon the ground, livery is god. 77. 4gth. Elie. Shephard and Gray. See further in note 8, to 
3th. edition. Co. Lit. 48. b. | 85 | 

(2) Ante p. 201. note 2, 


the 


— 


1 If the King have any. poſſeſſion of the land by wardſhip or Frerogative. 
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| u 
the heir is void and paſſeth nothing, for the King is ſtill euer ! 
fron, And if it be before office found it will be all one, for the © © 
office ſliall relate to the death of the anceſtor. And yet in theſe 

caſes the feoffment is good againſt the heir himſelf, and all others 
beſides the King. If the heir, before office found, enter and make 

a feoffment, and then the King doth pardon the feoffee; in this 
cafe the feoffment is good. And yet ſuch a feoffment after office 
with a pardon is void And the like law is if the entry be befote 


ou lawed office, and the pardon after the office ; for this is void/alſo, But 
perſons, if a man be outlawed for debt or * and thereupon the King 


- hath the profits'of the lands; in this caſe the owner may make a 


feotfment of this land notwithſtanding 


4. In reſpect Divers perſons cannot make a feoffment but it muſt be by deed, Piu Fit, 
of the man- as corporations, and ſuch like: alſo divers things cannot be granted & Feof. 
ner of mak- by a feoffment, but the feoffment muſt be by deed, for a feoffment men 32 - 


> of it. cannot be made of a reverſion of land but it muſt b by deed. Bur 
everſion. 


See Grat 
a leaſe may be made of land to one for life, the remainder to ano- By 
ther in fee, and this may be done without any writing by word 
only (1). Alſo a feoffment may be made of the moiety, third, or Lit. Sed. 
fourth part of a manor, or of a piece of land without deed. Ando. oper 
yet if one be ſeiſed of 2 manor, whereunto an 2dvowſon” is ap- 5 
pendant, and he make a feoffment of three actes parcel of the ma- 
nor, together with the advowſon to twe men, Haberidim ibe one 
moiety with the advowſon to one of them, and the other moiety to 
the other; in this caſe the feofſment cannot be well made unleſs it 
be by deed. ; | N Nr. N * = , 
If a leaſe be made for five years, on condition that if the leſſee Lit. Sed. 
y to the leſſor within the two firſt years ten pounds, then that he 250. 


oP 209. ſhall * have the land to him and his heirs,” or othetwiſe but for five 


years; in this caſe if livery of ſeiſin be made to the leſſee before 
his entry this is a good feoffment, © Er fic de fimilibus. 


Livery of Every feoffment alſo whether it be made by deed or without deed Lit, Ses. 


einn. muſt be made with livery of ſeifin, and this livery of ſeiſin muſt be 55 © 


made according to the rules of livery and ſeiſin herein a ſter laid Ii. "as 


Wnt down, for this is of the eſſence of a feoffment, and a feoffinent is Dod. & 


Ponder not accounted perfect until livery of ſeiſin be made, for until then, Stud. 13 


the feoffee hath only an eſtate at will in the land, and the feoffor 
way put him out when he will. And if either of the 'parties die 


Equity. betore the livery of ſeiſin be made the feoffnient is void, and no 


warrant of attorney to make livery can be executed after the death 
of the feoffor or feoffee, neither is there any remedy in this caſe 
to get the aſſurance to be made perfect but in a Court of Equi- 


1 


— 


(i] But by the ſtatute of 29 Car. 2. c. 3. F 3. It is enacted 4 Thet no leaſes, eftates or interef 


« either of freehold, or terms of years, or any uncertain intereſt, not being copyhold or cuſtomary ir 
* tereſt, of, in, to or out of any meſſuages, manors, lands, tenements, or hereditaments, ſhall be affignes, 
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granted or ſurrerdered, unleſs it be by deed or note in writing ſigned by the party ſo affigning, grun. 
ing or ſurrendering the ſame, or their agents thereunto lawfully autheriſed by writing, of by 28 

operation of law. — and by the fame ſtatute It is enacted That all leaſes eſtates, intereſts of per 
hold, or terms of years, or any uncertain intereſt of, in, to or out of any meſſuages, manors, Tc. mace® 
created by livery and ſeiſin only, or by paro!, and not put in writing, and ſigned by the parties ſo mw 
ing and creating the ſame, or their agents thereunto lawfully authorized by writing, ſhall have ke 
force and effect of leaſes or eſtates at will only, and ſhall not either in law or equity be deemed or takes 
to have any other or greater force or effect; any conſideration for making any ſuch parol leales ct & 
rates, or any former law or uſage to the contrary notwithitaading.”” Z 
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ty (1). But in caſe here there are many feoffees, there the death 
of one or ſome of them will not hinder the livery, but it may 
be made to him or them that do ſurvive: we muſt ſee therefore 
in the next place what this livery of ſeiſin is. 
New terms Livery of ſeiſih, or giving of poſſeſſion, is a ſolemnity or overt g. Livery of . 
of ths law. ceremony, required by law, and uſed for the paſſing of lands or ſeiſin. id. 
tenements corporeal, as an evidence or teſtimonial of the willing 
departing by him that makes the livery, from the thing whereof | 
livery is made, and the willing acceptance thereof by the other 
Weſt a. part party (2). And this is as ancient as a feoffment; for no feoffment 
Symb. Sect. is made without livery of ſeiſin, albeit livery of ſeiſin be ſometimes 
© made upon other, conveyances. And it was firſt invented as an 
3 open and notorious act to this end; and that by this means the 
country might take notice how lands do paſs from man to man, 
and who is owner thereof; that ſuch as have title thereunto may 
know againſt whom to bring their actions; and that others may 
know that have cauſe, of whom to take leaſes, and of whom to 
require wardſhips, &c. And by this means, if the title come in 
queſtion, the jury can the better tell in whom the right is (3). 
Co. ſuper And of this 4 of ſeiſin there are two kinds. 1. A livery in | 
Lit. 46. deed. 2. A livery in law, called a livery within view. The livery 6. Net- 
in deed, is, when the feoffor, donor, &c. by himſelf, or another, plex, 
taketh the ring of the door of the houſe, or a turf, or twig of 
the land, and delivereth the ſame upon the land unto the feoffee, 
donee, c. in the name of ſeiſin of the houſe, or ſeiſin of the 
land. And this is done ſometimes by the parties themſelves if they 
be preſent, and ſometimes in their abſence by their attornies or 
procurators, The livery in law, is, where the feoffor faith to 
the feoffee, being in view of the land, I give you yonder houſe 
to you and your heirs, go enter into the ſame, and take poſſeſ- 
ſion thereof accordingly, or the like (4). | 
Bro. eſtites Becaule this manner of conveyance by feoffment is ſo ancient, 7- The na- 
2 25. ® therefore this ceremony (being inſeparably incident to a. feoff- 3 
4 ment) is much favoured in law: and therefore it is expounded pe | 
and taken ſtrongly againſt him that doth make it, and beneficially e P. 210, 
for him to whom it is mades And for this cauſe, it worketh 
not only to tranſmit the preſent eſtate, but alſo to bar all preſent 


— 


1. 


(i) la the caſe of Fackſen v. Jackſon heard in November 1730, a deed of lands in two different coun- 
tie, by way of feoffment ; livery and ſeiſin of the lands in one county only, indorſed.— The deed was 
made in 1657. Ld. Chancellor Xing declared the plaintiff had a good ſoundation fo apply io a court of 
equity, as he had not his evidences to try his title at law.—that were he to try the matter (at law) he 
ſhould preſurne, and ſo direct, that livery was executed according to the deed, after that length ot time; 
bt that however a court of enuity wouid aid a defect of that kind. Fitz. Gibb. Rep. 146 S. C. in ſe- 
led Cajer in Chancery 81.—Sce alſo Bokenham v. Beten ham, 1 Chan, Ca. 240. —and where ſuch a de- 
tect've conveyance is aided, it ſhall be diſcharged of meſne incumbrances by the party; as, if a mort- 
tige wants livery, and thereupon the heir confeſſes judgments to another, the mortgagee ſhall be re- 
ea ed and diſcharged from the judgments. Burgh v Burgh, Rep. in Chan, Temp. Finch 28. The aſ- 
vtzrce and relief, afforded by à court of equity, in aid of a defeQive conveyance, is very extenſive; it 
vil remedy not only miſtakes in form or upon the face of the deed, but will ſupply the material part or 
efience of a conveyance; as livery to a feoffment, a ſurrender of a copyhold ; E-. in what caſes, 
2d in what manner, equity will ſupply defective conveyances, ſee in Cem. Dig. Chancery (2 T.) Copy- 
bol; (P. 2.) Eg. Ca. Abr. Deeds (D.] Vis. Ar. Faiis (T. a.) 

1] Sei is a technical term, to denote the completion of that inveſtiture, by which the tenant was ad- 
mit:ed into the tenure, and without which no fieebold could be © conftiiuted or paſs, per Ld. Mas feld, 
| Barr, 107,—Por the original intent and manner of transferting lands by livery of ſeiſin, ſee Spel. Gli. 
$10, Mad. Ferm. Angl. Diflert. g. | 

(;) The Gifſele of livery of ſciſin, and the want of ſufficient notority thereby occaſioned, is very fre- 
quently regretted by Mr. J Blackſtone. See 2 vol. Com. 337. See allo. Bac. Law Tracts. 154. 

la what caſes livery may be made within the view, fee Vis Abr. Feoffment (M.) and further 23 
ts the diger cat kinds of livery, in Bac. Abr. FPeoſſmen. (A.) Cen. Dig. Feofiment (B) + 

| | | A 
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206 e FEOFFMENT.  @Quaycns 
aluad {ature rights and poſſibilities. If therefore ont make a leaſe For Co. 8, 747. 
lite to J. S. the remainder to the + a heirs of I. D. (which J. D. is e 
then living) and give livery of ſeiſia according to the deed ; in this 1 e 
caſe, albeit he in remainger be not capable of this reuminder, yet by 

the livery-it ſhall paſs out of che feoffor, and ſhall be in abtyance © 
during the life of 4. S. So if a feuffment be made to one -. 

redibus, without the word Huis, ] and livery of ſeiſin be made of 

the deed ; this livery perhaps may make the eſtate good (1). 

8. Where Livery of ſeiſia is needful, and mult be had and made, in all Co. 5. 5. 
and in what caſes where any eſtate of fee ſunple, fee tail, or for a man's own cu cap 
debug: or another man's life, is made or granted by writing, or werd, in pop & 
or not. the country of any lands vr tenements corporeal (2). And ſo Stud tz. 
| alia where one doth take a leaſe of land to another for years, Co. ſuper 
the remainder to a er in fee ſimple, fee tail, or for life ; in Lit, 49, 
theſe caſes, livery of ſeiſin muſt be had and made to the leſſee 
for years, or elſe nothipg will paſs to him in remainder ; and yet 
the leale for years will be good. And fo alſo where a leaſe for co. pe 
years is made, upon condition that if fuch tary happen the le. Lit. 216, 
ſee ſhall have the fee ſimple ; in this caſe, the leſſee muſt have 
livery of ſeiſin before his entry, otherwiſe the eſtate will not in- 
creaſe, And fo allo if the King make a feoffment of the land Flow. 11 
he hath in the right of the Duchy of Lancaſter that is not within 
the county Palatine; in this caſe, livery of ſeiſin maſt be made 
as in the caſe of a ſubject. And in all theſe caſes where livery of 
ſeifin is requiſite, and it is not made, there doth paſs no eſtate by 
the conveyance but an eſtate at will at the moſt. 

But livery of ſeiſin is not needful or requiſite to be had and Co. 2.23. 
made, in caſes where any eftate of fee ſimple, fee tail, or for life, Lt. Se. 
is made, or granted, of any lands, by matter of record, as, by c. ; 
the King's letters patents, tne, recovery, deed indented and in- Lit. oo 
rolled, and the like: nor is it needful where any ſuch eftate is 
created by way of. covenant and raiſing of uſe, by way of ex- 
change, indowment ad o/ftium eccleſiæ, or ex afſenſu patris ; nor tan (nd 
is it needful where any fuch eſtate is paſſed or granted by way al * 
of 1urrender, deviſe, releaſe, or confirmation, or by way of in- hey 
creaſe. or executory grant ; as when the fee ſimple is granted to 
the leſſee for life or years in poſſeſſion : neither is it requiſite, or 
can be made, where any incorporeal hereditaments, as reverſions, 
rents, commons, or the like, are granted in fee ſimple, fee tail, 
or for life: for in ſome of theſe caſes there is an attornment to 

* P. 211. be made that doth “ fapply a livery": neither is it requiſite in ſome 

caſes where an eſtats-of freehold is made of a corporeal thing; 
as if a houſe or land belong to an office, and the office be grant- 

ed by deed; in this caſe, the houſe or land doth paſs as inci- 

dent thereunto. So if a houſe or chamber belong to a corody ; 

in this cafe, by the grant of the corody, the houſe or chamber 

paſfeth without any livery of feiſin. Neither is it requiſite _ 

a leaſe for years ; for if a man make a leaſe for one the 
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(1) As to the operation of livery to paſs n future intereſt, where the feeffor is out of poſſeſſion ; and i 
what caſes ſeveral parcels will paſs by one livery, or where ſeveral parties may take by & livery to coe, 
ſce Ber. Au. Peoffrnent (B.) 

(2) For at common law no eftate of freehold in lands could paſs without livery of ſeiſin: and there 


fore it is © rule that no freehold car de created fo commence in future ; for ihe livery of ſeiſn mul (1) See 
ven 


operate immediately, or not at all. 5 Ce. 94. 


+, | 
Co. 8, 127+ 
11. 49. 
Perk. Sect, 
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the livery of ſeiſin may be made to that one that doth ſurvive, 


+ 
9. 
WO» = 


ly * . $ 4 ; : 
5 U my heirs all the trees growing on his ground à fof theſe will 


albeit he may not make a ſeoffment in fee, or leaſe for life, fc. of the per- 


likewiſe may he in remainder in fee make livery to the leſſee for — 


à good livery to make the remainder to paſs to D. But if a leaſe 
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thi gs per fect by the delivery of the deed without any 
7929 — either is it needful where one doih grant to me 
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7 
2% li.. 4150 
paſs. withaut any, livery.of ſeiſin at all (1) 4 or 8G E 24> 
Luxery of {ejiq may and, myſt be made either by the party him - 9. How it 

ſelf. that maketh the eſtate, or if it be, a livery indeed, it may in wr Ar eg | 
his. abſence he made by bis. attorney ſufficiently. authorized by made: and 
writing. And he that may make an eſtate, to the perfection what ſhall 
whereof livery is, requiſite, may himſelf, and in his own _ night, be aid a 
make livery, thergupon 3 and in right of another, and as ajtor- $999 livery 
ney to another; fo divers that cannot make any eſtate, . may not- 9 or 
withſtanding make livery of ſeiſin. And . therefore the huſband 1. 1, ; 


of land to his wife, yet he may as an attorney make livery of ſons that 
ſcilin to her upon a capyeyance made by another. And ſo allo Make it,and 
may the wife upon a conveyance. made to the huſband. or, her. ;, Rivet ir? 
And ſo alſo monks, infants, aliens, and ſuch like perſons. diſ- the quality 
abled to make feoffmems. Ae, may notwithſtanding make livery of of their 
ſeiſin as attorney's upon conveyunces made by others. And fo tac. 
oman co- 
years. Et fic de fimilibus, And this livery of ſeiſin may and 
muſt be made to the party himſelf that taketh the eſtate, or in 
his abſence to his attorney or procurator ſufficiently authorized: 
and in this caſe any one may be an attorney to take that may be 
an attorney to give livery. If a feoffment be made to divers by 
deed, and livery of ſeiſin is made to one or ſome of them; this js ,_ 4 
a good livery to execute the eſtate to them all. But if a feof» Hee o, 
ment be made to divers without deed, and livery of ſeiſin is 
made to one or ſome of them in the name of all che reft ; in this 
caſe, the feoffment is govd to execute the eftate in him or them 
to whom the livery is made, and void as to the reſt. If a leaſe 
for years be made to A. and 3B. without deed, the remainder to D. 
in fee, and livery of ſeiſin is made to A. or B. in this caſe this is 


be made for years to 4. the remainder to the right heirs of J. S. 

in fee J. S. being. then living, and livery.of ſeilig is given to 4. 

this remainder is void, for nemo eſt heres wiventis. One jointe- 

nant cannot make livery of ſeiſin to his companion as a tenant 

in common may. And a leſſor cannot “ make livery of ſeiſin to p. 212, 
his leſſee for life or years. See before numb. 4. 

In all caſes where this ceremony is requilite,, whether it be 2. In reſpeR 
done by the parties themſelves in perſan, or their depades, it mutt 5 
be done and made, 1. in the life time of the feoffor, donor, or ade. 
leflor, and in the life time of the feoffee, donee, or leſſee; for 

if either of them die, it cannot be done afterwards; neither can 

a warrant of attorney be made to deliver ſeiſin after the death of 

the feoffor, Sc. But if there be more feoffees, donees, or leſ- 

ſees, than one; in ſuch cafes, albeit all of them die but one, 


and it will de good to him to execute the eſtate in all the land. 
Aud ſo it is if there be a warrant of attorney made by a corpo- 
ration aggregate, as a Mayor and Communalty, Dean and Chap- 
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{1) See more amply in what caſes livery of ſeifia is requilite in Vin. Abr. Feoffment (B.) 
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* F. 213 
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be made to the leſſee for years before his entty or at the time — 
take heed they do not (as commonly they do) enter into the land 
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ter, or thie like, to give livery. of ſeinn, in this gaſe the death of 
. yorg Ic. will not determine the authority ; and therefore in 
that caſe the livery of ſeĩſin may be made after his death. 2. If it Co. fuer 
be a leaſe for years with a remainder over in fee, the livery muſt Lit. 49.6, 


Chap. 
Fits. Fait 


Feoffmen 
2. 


when he doth enter for that purpoſe z for afterwards it cannot be "5 
made. Quod ſemel'meume}}, amplius meum eſſe on poteſt. Quere 


alſo Whether the law'be not fo in all other caſes 3 and let men Montague 


verſus 
Jefferies. 


before they have livery of ſeiſin made thereof unto them. Ard 
yet it ſeems the livery of ſeiſin is good,” When it is made after- 
wards, by Co. 2 885 3. It muſt not be made before the eſtate 
begin; for if a leaſe be made for years to begin at Michaelmas , 
with a remainder over, and the livery'of ſeiſin is made before Mi- Li. "hog 
chaelmas ; this livery of ſeiſin is void ; fer if a livery work at all, 
it muſt work preſently ; and ſo it cannot in this caſe, becauſe it 
is before the eſtate doth begin. 75 

If an eſtate be made of divers s of land in divers villages Co. ſuper 
in the ſame county; in this caſe, the making of livery of ſeiſin Lit. 48. 
of and in any part thereof, in the name of all the reſt; or of one rug Wi 
parcel according to the deed, albeit he doth hot fay in the name N 
of, c. ſufficeth for all, if all the pieces be in the grantors poſ- Stud.; 
ſeſſion and out of leaſe. But if the pieces of land lie in divers Lit. Sed. 
counties; or in the ſame county, and they be in leaſe, or out of 61. 415. 
the poſſeſſion of the feoffor, contra; for in that caſe the making np 
of livery in one part in the name of all the reſt, is not ſufficient pitz. fees: 
for the reſt; for in this caſe, it is requiſite that livery of ſeiſin be ments & 
made upon and in ſome of the lands in both counties, and upon Faits. 11, 
every parcel of land that is out of poſſeſſion, or at leaſt in ſome 
parcel of the land in the occupation of every ſeveral tenant. 
And yet if one part of a manor be in one county, and the other 
part in another county in view of that part; in this caſe it ſeems 
livery of ſeiſin in the one part in the one county, in view of the 
other part in the other county, is good and ſufficeth for all.“ So 
if the ſcite of a manor lie in one county, and the reſt of the ma- 
nor in another county; in this caſe, the making of livery in the 
ſcite of the manor is ſufficient for the whole manor. If à feoff- Perk 5:2, 
ment be made of the manor of Dale in Sale, the which manor 228. 
doth extend in Dale and Sale, and livery of ſeiſin is made accord- 
ingly in Dale only and not in Sale allo; by this feoffment there 
doth paſs no more of the manor but that which is in Dale 
only (1). If I be'ſeiſed of one acre in fee, and of another acre 3 
for life, and I make a feoffment of both acres,” and make livery b“ “ 
of ſeiſin in that acre whereof I am ſeiſed in fee in the name 
of both acres; in this caſe it ſeems this ſufficeth to paſs both 


See infra. 


See before 
Numb. 4. 


Dier 362, 


Bro. feoſf- 


ments 24, 


Co. ſuper 
Lt. 4). 


Co. 9. 137. 
ſuperLit, 45 


the acres. But if I be ſeiſed of one acre in fee, and poſſeſſed 
of another acre for years, and I make a feoffment of both acres Weſt.Smyb 
and livery of ſeiſin in that acre only whereof I am ſeiſed in on 
13 : ee — Perk. SeR, 
| | 209, 210. 
(1) If a manor extends into two counties, livery in that part of the manor which is in one wong. 0 Co. ſuper 
not pats that which is in the other county. So it is with reſpect to diſſeiſin. Hal, MSS. But Mr. Frrtiw Lit. 45, 
holds, that livery of parcel of. ſuch a maner in one county will paſs the parcel in the other county. Fei 
Seck. 227. However he admits that if one be diſſeiſed of two-acres in different counties, entry into o: — 
acre in one of the counties though made in the name of both acres, will not extend to the acre in ide 
ocher county. Perk. Sed. 229. note 2, to Co. Lit. 50. 4. 1 zeh edition, See further in Yin, Abr. Feof 4% And 
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fee, in the name of both the acres, contra; for this is as if I make 


rita. Faits & a feoffment of land whereof I am ſeiſed, and of other land w::ere- 


Feoffments. of I am not ſeiſed, &c. 


2. 


Montague 
verſus 
Jefferies. 


See infra. 


See before 
Numb. 4. 


Dier 362, 


Bro. feoſf- 


ments 24, 


Co. ſuper 
Lt. 4). 


Co. o. 137. 
ſupe i Lit. 49. 


Weſt. Smyb. 
I. part. Seck. 
151. 

Ferk. Sect. 
299, 210. 
Co. ſuper 
Lit. is, 


If I be ſeiſed of two acres of land, and 

let one of them for years, and then make an eſtate of both of them 
to another, and make livery of ſeiſin in that I have in poſſeſſion, 
in the name of both the acres ; this will not ſerve to paſs the other 
acre, but livery muſt be made in that acre alſo. And according- 
ly it was agreed in a caſe in the King's Bench Hil. 38 Elis. 
which was, that a man was ſeiſed in fee of a manor and other 
lands called groves, and he made a ſeoffment of it (groves being 
then in leaſe for years) and a letter of attorney to give livery, and 
the attorney made livery of the manor in the name of the reſt, the 
leſſee being till in poſſeſſion of groves ; in this caſe it was agreed 
that this was no good feoffinent for groves. 

When a feoffment is made of a houſe and land, the livery of 
ſeifin is moſt aptly to be made of and in the houſe in the name 
of the reſt, and at the door of the houſe, Sc. And when a 
feoffment is made of a rectory or parſonage ; the livery of ſeiſin 
may be made in the parſonage houſe ; or, if there be no houſe, 
it may be made upon the glebe ; or, if there be neither, it may 
be made at the ring of the church door. | | 

In the making of every livery of ſeiſin it is requiſite that all 4. In reſpe& 
perſons that have any lawful eſtate and poſſeſſion in the thing 2! the pre- 
whereof livery is to be made, as leſſees for life, years, and ſuch CREE 
like, join in the making thereof, or be removed thence ; for every others. 
3 ought to bring an immediate poſſeſſion to the feoffee, donee, 

1. c 

If leſſee for years make a feoffment and a warrant of attorney to 
give livery of ſeiſin, and the attorney make livery of ſeiſin, the 
leſſor being preſent upon the land, and not contradicting it; it 
ſeems this is a good livery of ſeifin,” | 

The prelence of the feoffor, donor, fc. upon the land after he 
hath delivered ſeiſin to the feoffee, donee, tc. albeit he ſtay upon 
the“ land a while, and do not depart and leave the feoffee, 2 c. in & p 21 & 
poſſeſſion, will not hurt the livery. See more ſupra numb. 4. 

Livery of ſeiſin may be made of any corporeal thing, as ma- 5. In reſpe4 
nors, houſes, lands, meadows, paitures, woods, chambers, or „ matter 
tae like. And theſe things therefore are ſaid to lie in livery. by + 
But of incerporeal things, as rents, advowſons, commons, eſto- ; 
vers, and ſuch like things livery cannot be made. And theſe 
things therefore are ſaid to lie in grant and not in livery. And 
therefore when a livery is made of theſe nil operatur. e more 
above numb 4. (1). | 

To every good livery of ſeiſin is requiſite either ſuch an act as 6. In reſpea 
the law doth adjudge to be a livery, or apt words that do amount of the man- 
unto it, for a livery may be good by words without any act or wee _— 2 
deed at all; but it cannot be good by an aQ or deed without any king ir: and 
words at all; howbeit that livery that hath an act or ceremony in how livery 
it is the beſt, becauſe it taketh the deepeſt impreſſion in the wit- of ſeilin is 
neſſes. | to be made. 

The moſt uſual formal and orderly manner of making of 
livery of ſeiſin is thus; that the feoffor, donor, &c. and the 


LR 


(i) And farther in Vin, Abr. Feoffment (C.) Cem. Dig. Feoffinent. (A. 2.) 


P ; | feolfce, 
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feoffee, donee, Ic. if they be preſent ; or, in their abſence their 
attornies or ſervants that have authority; do come to the door, 
backſide, or garden if it be a houſe, if not, then to ſome part 

: of the land where ſeiſin is to be delivered, and there in the pre- 
© fence of many good witneſſes do ſhew the cauſe of their meeting, 
and openly and plainly do read the deed, or declare the contents 
thereof, and of the letter of attorney if there be any. And then 
the feoffor, Fc. or his attorney (if it be a houſe) do take the 
ring, latch, or haſp of the door (all the people, men, women and 
children being out of the houſe,) or (if it be of a piece of ground) 
do take a clod of the ground, or a bough or twig of a tree, or 
buſh, growing thereupon ; and (all the people being out of the 
ground) the ſame ring, c. clod, bough, Cc. with the deed do 
deliver to the feoffee, donee, &c. or to his attorney; and in the 
delivery thereof do uſe theſe or ſome ſuch like words, vis. I de- 
liver theſe to you in the name of ſeifin of all the lands and tene- 
ments contained in this deed, to have and to hold according to 
the form and effect of the ſame deed. Or, I deliver you feiün 
and poſſeſſion of this houſe, or ground, in the name of all the 
lands contained in the deed, according to the form and effect of 
the deed (1). And then if it be a houſe, the feoffee, c. doth 
enter in firſt alone, and ſhut the door, and then he doth open it, 
and let in others. And if the feoffment, gift, or leaſe be made 
without deed, then they do and muſt withal expreſs the very 
eſtate itſelf which the feoffee, donee, or leſſee is to have: as for 
example, the feoffor, donor, or leſſor muſt come to the houſe, or 
land, which is to be granted, and where livery of ſeiſin is to be 
made, and there muſt by apt words grant the houſe or land to him 
that is to have it, in fee ſimple, or in tail, or for life, (as the agree- 
P. 215. ment is) and in ſeiſin thereof muſt “ deliver him the ring of the 
door, or a turf or twig of the land, And if the feoffment, Cc. 
be made by writing, then it is wiſdom to indorſe and ſet down on 
the back of the ſame, how, when, and where the ſame is made, 
and the names of the witneſſes thereunto. But a livery of ſeiſin Co. g. 13. 
that is not ſo exactly made may be good notwithſtanding. And Fitz. Feof- 
therefore if the feoffor, donor, c. or his attorney, take any pag 
thing elſe that comes from off the land, as a ſtone, or the like, 
and therewithal doth make the livery of ſeiſin; or if he take a 
turf, or twiz from off another man's ground, and not from the 
ſame whereof poſſeſſion is to be given, and deliver that upon the 
ground in the name of ſeiſin; or if he take a piece of filver or 
gold, or a rod, ſtick, or the like, and deliver this upon the land in 
the name of ſeiſin; all theſe are good deliveries of ſeiſin and poſſeſſion, 
So if the feoffor, Ic. be at the door of the houſe, or by the land, or 
in the houſe, or upon the land, and after he hath delivered the Co. 6. 26. 
deed he fay to the feoffee, donee, tc. [Here I deliver you ſeiſin 41 E. 3.17 
and poſſeſſion of this houſe, or land, in the name of ſeiſin and poſ- 
ſeſſion of all the lands and tenements contained in the deed ;] Or, 
{have and enjoy this houſe or land according to the deed ;] Or, 
[enter into this land or houſe and God give you joy of it ;] Or, 
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(1) In the times of our Saxon anceſtors the delivery of a turf was a neceſſary ſolemnity to eſtabliſ : 
conveyance of lands. Hicke's Diilert. Fpiſtolar. 85, 2“. Cem. 313. [1) Sees 
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Chap. 9. 


Of a FEOFFMENT:. 


[I am content you ſhall enjoy this land; in all theſe caſes there is 
a good livery of ſeiſin. Et fic de ſimilibus. | 

If I being ſeiſed of a houle in tee, make a feoffment of it and 
of divers lands, to a man then preſent with me in the ſame houſe, 
and there deliver hin the deed in the name of ſeiſin of all the lands 
contained in the deed ; in this caſe, this is a good delivery of the 
deed, and a good livery of ſciſin allo, albeit I continue in poſ- 
ſeſſion of the houſe itill and go not out of it. And if I be Lord 
of a manor, and lying ſick within ſome part of the manor, I 
make a feoffment of the minor, and deliver the deed to the fe- 
offee, ſaying to him, I will that you take ſeifin preſently ; and 
thereupon command all my tenants. of the manor to attorn to 
him, and they do ſo ; this is a good livery of ſeiſin. do if I 
make a deed, and after I have read it, being upon the land, 1 de- 
liver it to the feoffee, donee, fc. and ſay, here I deliver you 
this charter as my deed in the name of ſeiſin of all the lands 
therein contained, or the like; this is a good delivery of the 
deed and of ſeiſin. But if 1 do only ſeal and deliver the deed 
upon or in view of the land, without ſaying or doing any more; 
this will not amount to a livery of ſeiſin. And therefore if a man 
make a feoffment with a letter of attorney to give livery of 
ſeiſin, and then he deliver the deed upon the land; this is no 
good making of livery of ſeiſin. And ſo alto if there be no let- 
ter of attorney. . 


If I be ſeiſed of a houſe in fee, and being in the houſe ſay to 


I. S. here J. S. I demiſe you this houſe for term of my life; this 


* will not amount to a livery of ſcilin; and therefore it is no * P. 216. 


good leaſe until livery of ſeiſin be made, but ii is a good beginning 


of a leaſe. | | 
If the father infeoff his ſon of land, and the ſon ſuffer his fa- 
ther to enjoy it, and aſter the ſon doth come to the pariſh church 


where the land doth lie, and there, in the audience of the pa- 


riſhioners, uſeth theſe words to his father, [father you have given 
me ſuch and ſuch lands (and doth name them) as freely as you 
gave them to me I give them to you again ;] this is no good 
livery of ſeiſin, neither doth any eſtate paſs hereby, So if one 
being upon his land fay to J. S. [I. S. ſtand forth, I do here, re- 
ſerving an eſtate to me for mine own life, give this land to 
thee and thy heirs for ever ;] this is no good livery of ſeiſin, 
neither doth any eſtate paſs hereby. So if one make a charter of 
fecffinent to me, ard make no livery of ſeiſin thereupon, and 
after | make a feoffment of the land to J. S. and the feoffor 
hearing and having notice of it, faith, [I do willingly agree to it. 
and am contented that I. S. ſhall have it;] or I do agree to the 
feoffment, or the like; in this caſe this doth not make the feoff- 
ment that was made to me good. | 

If divers parcels of land be conveyed, and livery of ſeiſin is 
made in one; or there be divers feoffees, and livery of ſeiſin is 


made to one of them according io the deed, without uſing any 
more words; this is good. But the beſt form and order of making 
olf livery in this caſe is to add theſe words, [in the name of all 


the reft, &c.]-(3). 
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) See more amply as to livery of ſeifin in deed, by whom, at what time, ard in what manner it 


T1 be made, in Bac. Abr. Feoffment (A.) Vin, Abr. Feoffment (E.) F.) Com, Dig. Teofſment (B.) 


F'4 


If 
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If the feoffor, donor, &c. deliver the deed in fight or view of Co. 9. 1j 


Livery in 
foe, or with- the land, and uſe theſe or any ſuch like words, [Iwill that you 6. 26. ſuper 
in the view. ſhall enter into the land and have it according to the deed ;] or, ** 4b. 233, - 
{take and enjoy the land according to the deed ;] or, [I deliver 
you this deed in the name of ſeiſin;] or, {enter you into the land Bro, F. 
and take ſeiſin of it;] or, [take the land and God give you joy ments. 
of it;] or, (if the eſtate be made without deed) [I give you Al. pl. 
yonder land to you and your heirs, and go and enter into the Perk. s 
ſame, and take poſſeſſion thereof accordingly ;] or, [enter into 85 
the land and enjoy it in fee ſimple to you and your heirs, or for 
your life, c.] in all theſe caſes the eſtate and the livery is 
good, albeit the feoffor, tc. ſtand in one county, and the land 
1n view be in another county. But in all thefe caſes of livery 
within the view, 1, It muſt be made by the perſon himſelf that 1] New 
doth make the eſtate, for it cannot be made by his attorney. terms of the 
2. There muſt be a relation to the land, for if the feoffor do de- 3 
liver the decd only to the feoffee in fight of the land; this is Le 1 
not a good livery within the view. 3. The parties muſt ſtand Pier 1s. Dier 28 
within view of the land, for if the feoffor, Ic. being out of 2] 18H.6, | 
the ſight of the land ſay to the feoffee, &c. Go and enter, and 1% _ 
take ſeiſin of the land, and God ſend you joy of it; this is no 3 
P. 217. good livery of ſeiſin. 4. There muſt be ſome * body capable of 8225 
a freehold to take by the livery, for if it be made to a leſſee for 
years, the remainder to the right heirs of J. S. and J. S. is then 
living, it is void. 5. The feoffee, Ec. muſt enter preſently, for 5]C0.1.156, 
if either the feoffor, donor, tc. or feoffee, donee, &c. die be- _ Co. ſupe 
fore entry; the livery cannot be made goed (1). And yet if the Five fails & Lit. 52. 
party dare not enter for fear, in this caſe if he claim it only, feoffmenu. 
and do not enter it is ſufficient (2.) | 49. 
10. Where Livery of ſeiſin in deed may be made or taken by the deputies co, ſuper 
livery of ſei- or attornies of the parties, and this livery by them is as good as Lit. 52. 
fin made or that livery of ſeiſin which is made by the parties themſelves; and Celv. 51. 
taken by an ” Gans albeit th rs he Co. 9. 76. 
attorney that alſo as it ſeems albeit the parties themſelves be upon the land ety 
ſhall be at the time of the waking thereof if they do not contradict it (3). the jaw. tir 
good : and But in the making of this livery care muſt be had. 1. That there Livery. 
where not: be a deed of went, for otherwiſe a letter of attorney to deliver I opa 
and what . ! 2 Ho e opinion 
eee poſſeſſion availeth nothing. 2. That there be a good authority in therefore in 
luficient, Writing, which may be either in the deed of feoffment itſelf, whe- Co. ſuper Co. ſupe1 
ther it be poll, or indented, and that albeit the attorney be not party Et. 52.6. Lit. $2. 2 
to it, or elſe by a ſingle deed beſides the feoffment, &c. 3. That ara” Perk, Se, 
the attorney do purſue his authority at leaſt in the ſubſtance and ef- = ho hs” 175 188 
fect of it. 4. That the attorney do it in the name of the feoffor, law. ta 

(1) The feoffee ought to execute it and ta fe fNſiien preſently, or the livery will not avail him; be- 
cauſe a frank · tenement cannot be in abeyance. Ae. 88. It is laid it will be good if the feoffee ente“ 
in the life of the feoffor, altho' the feoffee be a woman, and married before her entry, to the ſeoffot. ct 
any other Who entets and claims in right of his wite. Parſens v. Perns, 1 Med. i. 5 : 

(2) For it will be a good execution of the livery and veſt the frank-tenement in him. Co. Lit. 48 „ 
ſee further as to the perfection of livery within view, in Bac. Abr. Feoffment (A. 2.) Vin. Abr. Teo": 
ment (I.) and Com. Dig. Feoffment (B. 4.) —by what act livery within the view may be countermandeé, 3 
fee Vin. Abr. Feoffment (P. 2.) 

(3) A man may either give or receive livery by his attorney; for ſince a contract is no more than the (1) An 
content of æ man's mind to a thing, where that conſent or concurrence appears, it were moſt untreaſomꝰ? Lcery, an 
to cblige each perſon to be preſent at the execution of the contract, ſince it may as well be performed rey to 

1X, 161 


any other perſon delegated for that purpoſe by the parties to the contract. — But ſuch delegation or aut“ 
rity, to give or receive livery, mult be by deed, that it may appear to the court, that the attorne? had 4 
cemmiſſion to repretent the parties that are to give or take livery, and whether the authority w 7 
ſued. Bac. Abr. Feoffment (L.) | 


13 
done 


* 
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9 donor, c. who doth give the authority. 5. That it be done in Bl: 
7: the life-time of the parties. But a livery in law may not be made 189 
er | by an attorney. And therefore if a letter of attorney be to deliver „ 
on — ſeiſin generally, and the attorney by virtue thereof deliver ſeiſin in abt | 
view; this livery of ſeiſin is void (1). | | 1 
Bro, Feoff- If an infant, or woman covert, make a feoffinent and letter of lafant. 1 
ments. 28. attorney to make livery, and the attorney do ſo; this is void, for Woman 1488 
Al. SY they are not able to give ſuch an authority. And if a man whilſt et. 1188 
wy 85 he is of ſound memory, make a feoffment with a letter of attorney 4 ö 
to give livery, and after he become paralytick and fo dumb, but 14309 
by figns he doth declare himſelf to be willing to have livery of ſei- WY 
ſin made, and it is made; this is a good livery of ſeiſin. But if a 1 
letter of attorney be made to deliver ſeiſin of certain land by one 1 
that is non ſanæ memoriæ, and the deed of feoffment was made Non /ane : 188 
whilſt he was of found memory, and afterwards he doth come to e. 188 
the | his memory again, and then the livery is made upon the firtt war- 1 
5 2 without any new aſſent, Cc. in this caſe the livery is not 1 
ood. 1 
; Dier 283. ; That for the moſt part, which for the manner and order of mak- Lf 
. 6, ing it is a good livery of ſeiſin if it be made and taken by the par- Fl 
- ties themſelves, is good being made and taken by their attornies or 1 
38 deputies that have a good authority and do well purſue it. And 3188 
therefore if the conveyance be made of divers lands, and they lie 1:18 
in one county, and a warrant of attorney is made to give livery ge- +108 
nerally, and the attorney doth make it in one part of the land in 1,18 
a8. the name of all the reſt; this is a good livery. Et fic de fimilibus. {if i 
1 co. ſuper * If a man be ſeiſed of black acre, and white acre, and he make * P, 218. 10 i 
110 K . 523. a deed of feoffment of both theſe acres, and a letter of attorney 1 
ns, to enter into both theſe acres, and to deliver ſeiſin of both of them 1488 
according to the form and effect of the deed, and he doth enter 1 
per into black acre and deliver ſeiſin ſecundum formam charte ; in this 14 
| caſe, the livery of ſeiſin is good, albeit he doth not enter into both 1 
$1, the acres, nor into one acre in the name of both. And if the ſeoff- Wo 
My ment be made to two or more, and the warrant of attorney is to 168 
_ make livery to them both, and the attorney doth make livery of 188 
: | ſeiſin to one of the feoffees ſecundum formam & effetum charte ; f 
ninjon in this caſe the livery is good to both, and yet he that is abſent may 488 
rein wave the livery. | 1 
per Co. ſuper And yet if a man be diſſeiſed of black acre and white acre, and 1 
4s i.'t. 52. 288. a Warrant of attorney is made to one to enter into both theſe acres, 1 
* hel Ver: Sett. and to make livery, and the attorney doth enter into one acre only, bt 1 
” 137, 188, 1 ; 1 h - in thi \8Þ 
be 15 and make livery of ſeiſin there ſecundum for mam charte ; in this i 
caſe the livery of ſeiſin is void for all, for in this caſe he doth leſs "10s 
than his authority. So if a man make a letter of attorney to de- 189 
MY liver ſeiſin to I. S. upon condition, and the attorney doth deliver 1 
e ſeiſin abſolutely; this livery of ſeiſin is void. And ſo in all ſuch 
enter like caſes where the attorney doth lels than the authority and com- 
for, cr mandment, all that he doth is void. But for the moſt part where 
14 the attorney doth that which he is authoriſed to do, and more alſo. 
Deaf it is good for ſo much as is warranted, and void for the reſt. And 
nde, 
an the (1) An attorney cannot make livery in view, becauſe his warrant is intended of an actual and expreſs 
onde ery, and not of a livery in law. Co. Lit. 52. 2 Rell. Abr, 9. An attorney caznot make a letter of at- 
yy 2 Ws; = another to give livery. 18 E. 4. 12. b. 19 H. 8. 10. 2 Roll. Abr. 9. See turther in Noy's 
had! 


therefore 


s pur 
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therefore if the letter of attorney be to give livery of ſeiſin to J. S. Perk. Sed. 
and the attorney give it to J. S. and V. S. this livery is good to 109. 
J. & and void to W. S. So if the letter of attorney be to give li- 5 _ 
very of ſeiſin of white acre only, and he make livery of white acre ** 
and black acre alſo ; this livery is good for white acre, ard void 
for black acre. So if the letter of attorney be abſolute, ard the 
attorney give livery upon condition; ſome hold this to be good, 
and the condition to be void. 
If a letter of attorney be wade to two jointly, to make or take co. ſuper 
livery of ſeiſin, and one of them alone doth it without the other; Lit. 49. 
this is a void livery, But otherwiſe ii is when it is made to two Co. 2. 65. 
jointly or ſeverally, for there one of them alone may do it (1). 5. 94+ & 
If a letter of attorney be to make livery of ſeiſin after the death Perk. Seq. e Rp 
of another man, and the attorney doth make livery of ſeiſin during 39. g. R. Mic 
that man's life; this livery is void (2). 17 Jac. 
"1. How it Livery of ſeiſin is ſometimes made ſingle, and without any rela- Lit. Sed. 
5 de tion to the deed, whereby the eſtate upon which the livery is made, 389. 
taken ang is Created, at all: and ſometimes, and moſt commonly, it is made Ty 2 0 
conſtrued. with reference to the deed in theſe, or ſuch like words, ¶ ſecundum ,; *" 
formam charte], In the, firſt caſe the eſtate is often times made Fitz. Eſop- 
upon the livery ; and then there may be one eſtate contained in the pel 197. 
P. 219. ® deed, and another made by the livery ; alſo there may pats more 17 Ed. 4. 
land by the livery thanis in the deed, and by this means when there Co, ſuper 
is a fault in the deed, ſo that the land will not paſs by the deed, it Lit. 45. Perk, Set 
may perhaps paſs by the livery : but in this caſe then there muſt be Fitz. Feof. 405 
apt words uſed in the making of the livery to create the eſtate alſo, ments & 
as well as to give the poſſetſion, But where the livery of ſeiſin is — 
made with relation to the deed, there it muſt take effect according 
to the deed or not at all; for theſe words ſecundum formam chartæ, Perk. Set 
are to be underſtood according to the quantity and quality of the 2 102.5 
effectu :| eſtate contained in the deed. And therefore if one make 1 70 
a deed of ſeoffment to arother, and in the deed there is contained 
no condition at all, and when the feoffor doth make livery he doth 
make livery upon condition; or if the deed contain an eſtate to 
him and-his heirs, and he maketh livery of an eſtate in tail or for 
life; in theſe caſes there doth paſs nothing by the deed. And yet 
if there be apt words uſed to create ſuch an eftate at the time of 
the livery made; ſuch an eſtate may be made by the livery without 
the deed, and then the deed ſhall be vo:d. But if in theſe caſes 
the feoffer ſay, when he doth make livery on condition in tail, 
or for life, ſecundum formam charte , in this caſe there is a 
good feoffment made according to the deed, and the additional 
words are void So if a man make a leaſe for years, and make 
livery ſecund.n for mam chartæ; this is but a leaſe ior years ſtill. 
nd if A. give land to B. to have and to hold after the death 
of A. to B. and his heirs; this is a void deed; and therefore 
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(1) If letter of attorney be made to three c:onjun Zim et divifim, and two of them only make the! 
ve y, it not good, becaule not purſuant to the zuthor'ty x for the delegation was to them II three, ot 
to each of them leparately ; but if the third was pre. ent at the time of the livery, though without doing 
or ſaying any thing, it is good. Dier 62. a. ſee turther Mo. 278. 1 Leon. 192. 

(2) See more amply as to the doQtine of livery b, letter of attorney, in Vin, Abr, Feoffment (Q 
Cem. Dig. Feoffment (B, 3.)—and note 2 to 13th edition &. Lit. 52. à. 
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if the livery of ſeiſin be made ſecundum formam chartæ, the livery 
of ſeiſin is void alſo. But if when he doth give livery of ſeiſin, 
he give it to him and his heirs without theſe words ſecundum for- 
mam, c. or if in the making of livery he fay, here I deliver you 
ſeiſin of this land, to have and to hold to you and your heirs for 
ever, or the like; this may make a fee ſimple. And fo if one 
make a deed of feoffinent of two acres, and after make livery of 
ſeiſin of four acres ; 5 this caſe Ps there be words in the livery of / < 
ſeiſin ſufficient to make a new eſtate, the other two acres may paſs  : 
alſo. | 83 2 1 2 
co 2. 63. If A. by deed give land to B. to have and to hold after the death 
5.94. & of A. to B. and his heirs ; this is a void deed; and therefore if up- 
ares . on this deed, livery of ſeiſin be made before the diy, by the party 5 
nee de' himſelf, or at, or after the day by his attorney ſecundum formam & . e, 


B. R. Mich. = : . . . 
i» Jac, effetum chartæ; the livery is void alſo, for it cannot enure ſo. 9 


Chap. 9- 


Co, ſuper lf an agreement be between two that the one ſhall inſeoff the 
(1,222. other upon condition for ſurety of money, and afterwards li- * P. 220, 
very of ſeiſin is made generally without any ſuch condition; in this | 
Caſe it is ſaid by ſome the eſtate ſhall be on condition ſtill. 
Perk, Set, Tf there be a fault in the deed, as by the miſ-naming of the 
45 feoffor, Ic. feoffee, Qc. or the like, and afterwards the feoffor, 
Oc. doth himſelf in perſon make livery of ſeiſin upon this deed 
to the feoffee, c. by this the fault of the deed may be holpen 
and cured. 
Perk. Set. If one make a feoffment to himſelf and another, and give livery 
24,203. of ſeiſin to the other; this is a good feoffment, and ſhall enure 
. 7. 9. to the other wholly, and he ſhall ake the whole by the feoffment 
and the livery. And ſo if the livery be made to one that is capable, 
and to another that is not capable; he that is capable ſhall take 
the whole, and the other ſhall have nothing. So if a feoffinent be 
made to two, and one of them die before the livery is made, and 
| after the livery is made to the ſurvivor ; in this caſe the livery ſhall 
enure to the ſurvivor only, and he ſhall have all the eſtate thereby. 
So if a feoffment be made without deed to a corporation and to J. &. 
and livery is made to JI. S. alone; in this caſe JI. S. ſhall have the 
whole and the corporation nothing at all. 
bier 38. If a feoffment be made to four, and livery of ſeiſin is made 
to one, two, or three of them; this ſhall enure to them all. 
9 But if the feoffment be without deed, . it ſhall enure to him 
wholly to whom the livery is made. And if one of them give 
warrant to the reſt to take livery for him, and they do ſo ;#- 
this ſhall enure to them wholly, and not to him at all for any 
art. | 
1 F. 4.12, b If the tenant make a feoffment to his Lord and another, and give 
livery of ſeiſin to the other; this ſhall enure wholly to the other 
until the Lord agree to it, and then to them both. | 
Co. fiaper TIF one make a deed of feoffment of one acre of land to 4. 
and his heirs, and another deed of the ſame land to A. and his 
heirs of his body, and deliver ſeiſin according to the form and 
effect of both deeds; in this caſe it ſhall enure by moieties, i. bs, 
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O a FEOFFMENT. Chap, g 

he ſhall have an eftate tail, and the fee ſimple expeQant in the 
moiety, and a ſee ſimple in the other moiety. | | 

It two ſeveral deeds of feoffment be made to two ſeveral perſons 
of one and the ſame thing; he that can get the ſeiſin firſt ſhall have 
it. Rem domino, vel non domino, vendente duobus, in jure eft 
potior traditione prior. ; | 

If leſſee for life make a feoffinent, and a letter of attorney to the Co. ſuper 
leſſor to make livery, and he doth make livery accordingly ; in this Lit. 5. 
caſe this ſhall not enure to bar him of his entry upon the feoffee for 
the forfeiture of his leſſee. But if leſſee for years make a feoffment 
in fee, ard ſuch a letter of attorney to the leſſor, and he doth de- 
liver ſeiſin accordingly ; this livery ſhall bind him, for it ſhall be 
ſaid as in his own right, becauſe the leſſee had no freehold whereof 
to make livery, | | 

* If a leſſor make a deed of feoffment, and a letter of attorney Co. fuper 
to the leſſee for years to give livery, and he dorh it accordingly ; Lit. 52, 
this ſhall not be conſtrued to extinguiſh or hurt his term (1). See 
more in Expoſition of deeds, ſupra, ch. 5. 

And fo we come to another kind of deed of common aſſurance, 
called a bargain and ſale. | 


(1) See more amply in Cem. Dig. Feoffm: nt B. 5.) Yn. Abr. Feoffment (L.) 1 Mod $26. Bur, 
Abr Feoffment (B.)—lIn what cates livery ſhall be preſumed at law, or ſupplied in equity, ſee beforein 
page 205, note 1, ard further in 1 Wood 829. Vin. Abr. Feoffment (F. a.) 

The reader, it s prelumed, from peruſing this chapter, and conſulting the authors referred to in it 
muſt be well convinced of the excellent na ure of the conveyance by feefſment with livery of ſein 
This conveyance is now but vey lutle uſed (as was oblerved before in note 1, to p. 200.) but it is (il 
nevertheleſs a formal, valid, and eſſectual mode ot conveyance ; it has however been of late years almeſ 
entirely ſuperſeded by the conveyance by leaſe and reltaſe. The editor apprehends he cannot explain 
this circumſtance, and the origin and nature of the conveyance by leaſe and releaſe, more ſatisfaQtoriy 
to the reader, than by ſelecting particul»r paſſages from ſome of our moſt reſpectable legal writers, it 
the order of time in which they have written concerning it,-Ld. Bacon in his Treatiſe on the ule of the 
law, p. 154. ſpeaking of the inconveniencies of the putting lands into uſe before the ſtatute of uſes, and 
the frauds which were occaſioned thereby, ſays, that © in the end of 27 H. 8. the parliament purpoſing to 
take away all thoſe uſes, an reduce the law to rhe ancient form of conveying of lands by publick lu 
6+ of ſeifin, fine, and recovery, did ordain, that whe e lands were put in truſt or u e, there the poſſeſſan 
and eſtate ſhould be preſently carried out ot the friends in truſt, and ſettled and inveſted on him that 
had the uſes, lor ſuch term and time as he had the uſe.” 

In Da/r:mple on Feuds, p. 210, it is ſaid, in England, although originally conveyances by deed of pet) 
were executed by acts of infeoffment; which, as will appear from a compariſon of Ma doæ and Craig 
correſpond ia their nature and progrel+ to our (Scottiſh) chaiter and ſeiſin; or by fines, which were ori · 
ginally an acknowledgment of ſuch feoffment in a couit of record; yet, earlier than the time of Litthin 
it had come into faſhion, to tranſmi' land by a!tornment, if there was a tenant, and by leaſe and releaſe,1! 
there was none; in the fi: it of which caſes, the form of getting the conſent of the tenant of the groundto 
the trans er ſupplied the place of that livery, which could not be given; and, in the other caſe, the grantir 
gave to the grantee an imaginary leaſe, in order to put him into poſſeſſion, and the next minute reltiſ. 
ed; or, in the language of the law of Scotland, renounced all right or intereſt he had in the land. 

In atiornment lomething was done to ſupply the want of livery, and in leaſe and 1eleaſe the entry gite 
livery ; but a ſtatuteof Henry 8. by making proviſions concerning a form of conveyance, which had been 
before in uſe, enabled peoplc to dilpenſe with theſe two ſhadows of a form, and with the circuit of a feof+ 
ment altogether. The foim of conveyance by bargain and ſale, made ſecure by writing and enrolmett 
by virtue of this ſtatute, corieſponds to the diſpoſition without infeoffment in Scotland : This laſt with us 
doth not transfer; it is only a ſtep to the transfer; but in England, on a bargain and ſale, all notion of 
ſuperior or delivery is loſt : the moment the deed is inrolled, the eſtate, to almoſt all effects whatever, 
veſted ab initio; nor can there be any diſpute between competitor purchaſers, except what ariſes iron 
the dates of their reſpect ve imolments. 

In i Fed's Conveyancing, p. 714, a conveyarce by leaſe and releaſe is deſcribed to be, where he vi 
is to convey ary lands or tenements firſt makes a leaſe, (or bargain and ale) of the premiſes to the fei. 
fon to whom he ſame is to be conveyed for fix months, a year, Cc. but uſually for a year, to tle niet 
that by vi:tue thereof the ſeſſee may be in the actual poſſeſſion of the premiſſes granted by the leaſe, 0 
bargain and (ale) and intended to be releaſed to him + and then the leſſee (or bargainee) by virtue of the 

ſtatute of the 27 U. 8. c. ro. for transterring uſes into poiſeflion, is enabled to take a grant or re lea ſe 0! 


the teverſion qr inheritance of the ſaid lande, to the uſe of bimicli and his heirs for ever, Sc. and the" * 
reica?r 
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Chap. 9. Of a FEOFFMENT. 217 


releaſe (uſually dated the day next after the date of the leaſe, reciting the ſaid leaſe and declaring the 
ules) is accordingly made; which in this caſe is a conveyance of one's right or intereſt that he has in a 
thing to another who has the poſſeſſion thereof. 8 

A leaſe and releaſe are but one conveyance, and in the nature of one deed, 2 Mod. 282. Leaſe and 
releaſe i now become the moſt common conveyance of lands. It amounts to a feoffmett; for by the 
aid ſtatute the uſes are transferred into the poſſeſſion, ſo that thereby the place of livery of ſe:ſin is ſuppli- 
ed; which indeed ſaves much trouble, eſpecially when the bargainor, Sc. | ves at a diſtance from the 

miſſes: in which caſe à letter of attorney to make liveiy was obliged to be made; otherwiſe the 
bargainor, &c. was to deliver ſeiſin in perſon. ; | 

Mr. Juſtice Blackft:ne treating of the ſtatute of uſes (in the ſecond volume of his commentaries p. 337.) 
ſays, the only ſervice to which that ſtatute is now conſigned is in giving efficacy to certain new and ſecret 
(ſpecies of conveyances z introduced in order to render tranſactions of this fort as private as poſſible, and to 
jave the trouble of making livery of ſeiſin. the only antient conveyance of corporeal freeholds : the ſecurity 
27d notoriety of which public iaveſtiture abundantly overpaid the labour of going to the land, or of ſend- 
ing an attorney in one's (ſtead. And in the ſame volume p. 339. deſcribing the conveyance by leaſe and 
releaſe ays, that mode of conveyance was firſt invented by ſerjeant Moore, ſoon after the ſtatute of uſes, 
and now the moſt common of any, and therefore not to be ſhaken; though very great lawyers (as parti- 
cularly Mr. Ney) have formerly doubted it's validity. It is thus contrived. A leaſe or rather bargain and 
{ale upon ſome pecuniary conſideration, for one year, is made by the tenant of the freehold to the leſſee 
or bargainee. Now this, without any enrollment, makes the bargainor ſtand ſeiſed to the ule of the bar- 
gzinee, and velts in the bargainee the uſe of the term for a year; and then the ſtatute immediately an- 
nexes the poſſeſſion. He thereſore, being thus in poſſeſſion, is capable of receiving a releaſe of the free- 
hold and revertion ; which, we have ſeen before, muſt be made to a tenant in poſſeſſion; and according- 
ly, the next day, a releaſe is granted to him. This is held to ſupply the place of livery of ſeiſin; and fo 
2 conveyance by leaſe and releaſc is ſaid to amount to a feoffment. 

Mr. Hargrave in note 3. to the 13th edition Coke Littleton 48. a. ſays—but ſince the introduction of 
uſes and truſts and the ſtatute ot 27 H. 8. for transferring the poſſeſſion to the uſe, the neceſſity of livery 
of ſeiſin for paſſing a freehold in corporeal hereditaments has been almoſt wholly ſuperſeded, and in con- 
ſequence of it the conveyance by feoffment is now very little in uſe. Before the ſtatute of uſes equitable 
eſtates of freehold might be created through the medium of truſts without livery, and by the operation of 
the ſtatute /-gal eſtates of freehold may now be created in the ſame way. Thoſe who tramed the ſtatute 
of u es evidently toreſaw, that it would render livery unneceſſary to the pafling of freehold, and that a 
freehold of ſuch things as do not lye in grant would become transferrable by paro/ only without any ſo- 
'emnity whatever. To prevent the inconveniencies, which might ariſe from a mode of conveyance ſo 


uncertain in the proof, and ſo liable to miſconſtruction and abuſe, it was enacted in the ſame ſeſſion of 


pa:liament, that an eſtate of freehold ſhou'd not paſs by bargain and ſale only, unleſs it was by indenture 
inrolled. See 27 H. 8. c. 16. The objects of this proviſion evidently were, firſt, to force the contract- 
ing parties to aſcertain the terms of the conveyance by reducing it into writing; ſecondly, to make the 
proof of it eaſy by requiring their ſeals to it, and conſequently the preſence of & witneſs; and laſtly, to 
prevent the frauds of ſecret conveyances by ſubſtituting the more effectual notoriety of inrollment for the 
more ancient one of livery. But the latter part of this proviſion, which if it had not been evaded would 
have introduced al moſt an univerial regiſter of conveyances of the freehold in the caſe of corporeal he- 
recitaments, was 1oon defeated by the invention of the conveyance by leaſe and releaſe, which ſprung 
trom omitting to extend the ſtatute to bargains and ſales for terms of yeais; and the other parts of the 
ſtatute were neceſſar ly ineffectual in our courts of equity, becauſe theſe were (till leſt at liberty to compel 
the execution of truſts of the freehold though created without dee or writing. The conveyances from 
th's inſufficiency of the ſtatute of inrolinents are now in ſome meaſure prevented by the 29 Cha. 2. c. 3. 
which provides againſt conveying any lands or hereditamenss for more than three years, or declaring truſts 
on them, otherwiſe than by writing. See further as to the nature and operation of the conveyance by 
leaſe and releaſe, in the caſe of Barker v. Keat, 2 Med. 249.—Slortridge v. Lanplugh, Ld. Raym, 798. 
rf Prada. Convey. 227. Bac. Abr. Releaſe (C. 4. })—£Zouch v. Parſons. 3 Burr. 1794. Vin, Abr. 
eeds (D.) | 
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Of a BARGAIN and SALE. Chap d Cp 1 


CN A F. 


Weſt 
8 ymd. tit. 


Of a Bargain and Sale, Bargain and 
; Dale. 
1. Bargain HIS word doth ſignify the transferring of the property of a Terms oi 
nad fate. thing, from one to another, upon valuable conſideration. the law 
Quid. 1 FS a ; 8 
And herein only it doth differ from a gift; that this may be without . 3%. 
any conſideration or cauſe at all, and that hath always ſome meri- 33. 
torious cauſe moving it, and cannot be without it. This word alſo 
is ſometimes applied to the aſſurance or conveyance wheryby this is * a 
done and made, which is called a deed of bargain and fale, for « 1 -1 43 
this may be done by writing or without writing (1). ber Yelver- 
And ſometimes this is and may be of lands, tenements, and he- Terms ef on. 
reditaments, and to this the term is moſt properly applied. And the law, Bat, 27 H. 
then it is ſaid to be, where a recompence is given by both parties low. 301. * 
to the bargain, As where one doth bargain and ſell his land to-“ 35 
another for money; in this caſe the land is a recompence to the one | 
for the money, and the money to the other for the land. And this 
now allo is become one of the common aſſurances of the kingdom ; 
ſo that ſuch an aſſurance may now be averred to be fraudulent with- Per Chief 
in the ſtatute of 27 Elix. as well as any other aſſurance, a rent may 858 nw 
be reſerved upon it, or a condition made by it, as well as by any C. 1. <. 
other kind of aſſurance, And ſometimes this is and may be of | 
moveable things, as trees, corn, graſs, oxen, kine, houſhold-ſtuff, 
and the like: the property whereof 1s and may be altered by this 
kind of conveyance, as well as by gift, or grant. And this kind Terms of 
of bargain and ſale is that which is commonly called a contract: the lau. 
which, largely taken, is an agreement between two or more con- Stecmet. 
cerning ſomething to be done, whereby both parties are bound each 
to other, or one is bound to the other. But ſtrictly, it is the buy- 
ing and ſelling of ſome perſonal goods whereby the property is alter-- 
Bargainor, ed. And in » nag theſe caſes he that doth ſell is called the bar- 
Bargainee. gainor, and he to whom the ſale is made is called the bargaine. Andes 
3. The effect The effect of this is to transfer the property; and this it will as Co. 8. 94 e 
of it. effeQuually do as any other kind of conveyance whatſoever. And 5.13.3 ment or fine 
therefore the bargainee of a reverſion, howſoever he may not have 52. dy ber gain 
* P. 222. * benefit of a condition upon the demand of a rent without giving of! 3 l 
notice of the bargain and ſale to the leſſee; and howſoever if A. 27 * cho 
conuſee by a fine of a reverſion, before attornment of the tenant "FI (2) As tc 
bargain and ſell the reverſion to B. that B. cannot diſtrain for this ants (C). 
rent until he can get an attornment of the tenant ; yet the bargainee by 
ſhall have benefit of a condition as an aſſignee within the ſtatute of a 
i ; 22S V uie can b 
Ike ec, Abr. P 


(1) Bargain and ſale is termed a real conte act on a valuable conſideration, for paſſing manors, lands, ; (2) And r 
tenements or hereditaments, by deed indented and inrolled within ſix months after the date theres, oe, lend, 
without livery of ſeiſin, or attornment of tenants. 2 In . 672. Bargain and ſale is a contract in conſide:s- (s) For a 
tion of money, paſſing an eſtate in lands and tenements by deed indented and inrolled : this manner of 0 16. arc 

conveying lands is created and eſtablithed by the 27 H. 8. c. 10. which executes all uſes raiſed ; and 33 | 2" trans! 
this has introduced a more ſecret way of conveyancing than was known to the policy of the common Jaw, % See 2 
theretore the inrolment of the deed of bargain and ſale was made neceſſary by the 27 H. 8. c. 16. Bac, "hay 141, 
Ab-. Bargain and Sale, See further in Lily's Conv. 12. and 1 Wocd 650. = Ire ack 
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hap. 10. Of a BARGAIN AND SALE, 219 
2 H. 8. And it ſeems he may vouch by force of a warranty an- ; 
nexed to the eſlate of the land, becauſe he is in partly in the per, 
and partly in the pe (1). 
Weſt All things for the moſt part; that are grantable by any other way 4 Of what 
Symb. tit. from one man to another, are grantable and may be transferred by things a bar- 


7 {ol 


Bargain and way of bargain and ſale from one to another. And therefore 5" _ 9 18 

_—_ lands, rents, advowſons, commons, tithes, profits of courts, and DE . 16 

wg the like, may be granted by way of bargain and fale in fee ſimple, N 
= fee tail, for life, or years. And all manner of goods and chattels, 118 
35. as leaſes for years, wardſhips, cattle, corn, houſhold-ſtuff, wood, 1181 
trees, merchandiſes, and the like, are grantable by way of bargain {18 

5 Jac. B. R. and ſale (2). But it ſeems eſtovers, and ſuch like things de novo, 188 

adjudged and that have not eſſence before, are not grantable by way of bar- 18% 

21 H. 6. 43. gain and ſale, as they are by way of grant or leaſe, and therefore that Wi. 
"> a bargain and fale of ſuch things is void (3). Wi 
hs * „H. If any eſtate of freehold or inheritance be made of land by way 8. What ſhall 188 
Ms ch. 5 of bargain and ſale, the ſame muſt be made by a writing or deed in- be _ 4 188 
35. dented (4), and cannot be made by word of mouth only, as a leaſe er Ae e. bl 
| for years, whether it be created de novo, or be in efſe before, may what things 188 
be. But lands in London by a ſpecial proviſo within the ſtatute may are requiſite 1 

de bargained and fold by word of mouth without any writing (5). % make tuch 18 

hief b. 8. 94. 2. The very words bargain and fell, are not neceſſary to a good es ae 108 
Jide 40. 1. bargain and fale; for words equivalent will ſuffice to make land not. 1 
| paſs by way of bargain and ſale. And therefore if a man ſeiſed Or funde 108 
$4. loc H? of land in fee do by deed indented, and by the words alien or grant, 1565 
| 472 fell them to another; or if ſuch a man covenant to ſtand rife of 1 
g his land to the uſe of another; and theſe deeds are made in 1 

of conſideration of money, and the deeds be after inrolled ; theſe it iy 
4% will amount to good bargains and fales. And if a man by a 18 
ment, deed indented and inrolled in conſideration of ten pounds paid 188 
to him, by the words, demife and grant, pnſs his lands to +188 

another for twenty years; this is a good bargain and ſale (6). i} i 

T8685 


— 


(1) U is faid that a Bargain and ſale is not ſo ſtrong a conveyance as a livery; for if I have a rent charge 
in right of my wife out of the manor of D. and afterwards I purehaſe the rnanor, and atterwards by deed 
jrdenied and inrolled ] bargain and ſell the manor, the rent charge hall not paſs. 1 Leon. 6, By fee 
ment or fine all uſes and poſſibilities are conveyed by reaſon of the forceable operation, but it is otherwile 
by ber gair and ſale, See 1 Leon. 33.—The ba:gain and ſale veſts the uſe, and the ſtat. of uſes the 
poTeſhon. Cro. Far. 6g6. A bargain and ſale does not pats away nor affect a contingent uſe in the bar- 
eainor ? but a feoffment or fine would transfer it. Hardr. 416. See more amply as to the operation of a 
irgiin and ſale, 1 20d 61, Com. Dig. Bargain and Sale (B. 3.) 2 Bl. Com. 338. Vin. Abr. Deeds (A), 

(2) As to bargains and ſales of goods and chattles, ſee Com. Dig. Bargain and Sale (A.) Biens (D. 3) 
rants (C). 

(3) 4. by indenture inrolled bargains and ſells to B. in fee with a way over other lands of A. the deed 
$25 held to be void as to the evay, or nothing but the uſe paſſed by the deed, and there cannot be an uſe of 
thing which is not in efſe, as a way, common, @&c. which are newly created, and until they are created, 
"ule can be raiſed by bargain and ſale. Cre. Fac. 189. See further what may be bargained and fold, 
e Abr. Bargain and Sale (B). Com. Dig Bargain and Sale (B.) Vin Abr. Bargain and Sale (OG). 

(2) And not by print or famp, and it mult be written on fa 'chment or paper, and not upon wood, 25 
ac, lead, or other material. 2 Infl. 672. Jan 9 . . <q 2 tc WH int Horn Þ 
6% For a valuable conſideration ; lands in the city of Lenden being exempted ot of the ſtatute 27 H. 
. ard at the common law ſuch a ba- gain and fale by werd only raiſed an uſe, and the ſtat. 27 fl. 
b. t1an+ters the uſe into poſſeſſion. 2 Inſt. 275. Fin, Abr. Deeds (H). | 

5] See accordingly the words demiſe and grant adjudged a gocd bargain and ſale without other words. 
Vert 141. Sce allo Taylor v Vale, Cro. Eliz 166. and Cro. Fac. 210. but tho' the words bargain and 
i xe acknowledged by Lord Coke not to be abſolutely neceſſary, yet he ſay it is good to make ule of 
em, they being contained in the act. 2 Inſt, 672, 

| 3. There 
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3. There muſt be ſome good conſideration given, or at leaſt ſaid Co, i, 19 
to be given for the land. And therefore if 4. (for divers good con- 
ſiderations) ® or (in conſideration that the bargainee is bound for the « Wa, 
bargainor, and for divers other good cauſes) b or (for divers great Lamben 
and valuable conſiderations) bargain and fell his land by deed in- 5 
dented and inrolled to B. and his heirs; nihil operatur. But if in E. J 
theſe caſes in truth there be money or other good conſideration judgedl. 
* P. 223. given, albeit it be not expreſſed upon the deed * the bargainee may Pier 
Averment. aver it, and being proved, the bargain will be good. And if the 
deed make mention of money paid, as in conſideration of an hun- 
dred pounds, or the like, and in truth no money is paid, yet the 
bargain and ſale is good. And no averment will lie againſt this 
which is expreſsly affirmed by the deed. And if the deed mention Dier go, xiiudged 
and ſay (for a certain ſum of money) or (for a certain competent Franklin & 
ſum of money) theſe are good conſiderations (1). 4. There needs Co. 5. 4. Garters a 
no livery of ſeiſin or attornment in this caſe. And therefore if one 8. 94 3 
bargain and ſell a reverſion by deed indented and inrolled, for good RE 
conſideration ; the reverſion will paſs without any attornment of 112 1 
the tenant. And if it be only a leaſe for years of a reverſion that court of 
is granted, there needs no attornment nor inrolment. And in caſe Wards, 
of a bargain and fale, the bargainee is in actual poſſeſſion before Co, 11. 48 
any entty, ſo that the leſſee may attorn to the grant of the reverſi- 
on, as hath been ruled in Mitton's caſe Mich. 18 Fac, in Cur” 
Ward, by the two Chiet Juſtices and the whole court. And yet I Cie 
think he hath not ſuch a poſſeſſion as to bring any poſſeſſory action * 
for treſpaſs, or the like, until an actual entry: for where the ſta- bargains an 
tute of 27 H. 8. of uſes provides, that the actual poſſeſſion ſhall Co. g. in be rolled 
be adjudged according to the uſe, yet it ought to have a circum- efice at 45 
ſtance which is requiſite by the common law, vis. an actual entry 3 h 
in deed. But there muſt be an inrollment of the deed in caſe where Stat. 25H N g. 7, 
Tnrollment, any freehold doth paſs (2) : for it is provided, that no lands (ex- ch. 16. Jards withi 
where ne- cept in ſome corporations only) ſhall paſs from one to another by ** Hal; and 


hap. 1 


109. 


Co. & 1. 
a] Dier 218 


— EEE en 


(1) By t 


ceſſary : and any deed whereby any eſtate of inheritance or freehold ſhall be 0 Ae 
how it mult made, or take effect in any perſon or perſons, by reaſon only of Bali eral 
be done, . 4 cour 
any bargain and fale thereof, except the ſame be made and done by & gainor ſe 
writing indented, fealed and inrolled in one of the four courts done by 


[the Chancery, King's Bench, Common Pleas, or Exchequer, or * thereby 


6 hh. 

elſe within the ſame county or counties where the lands fo 6 3 
bargained and ſold, do he, before the Cuſſos Rotulorum, and b theroaf 
two juſtices of the peace, and the clerk of the peace of the * ſame ſha 
ſame county or counties, or two of them at the leaſt, whereof g A ak 

; f de braut 
& pretely 1 
dun and 1 

(1) If I bargain and ſell land to my fon, no uſes ariſe unleſs there be a conſideration of money; . that Midin 
ſelling, ex vi termin, ſuppoſes my transferring a right of ſomething for money, the common medium is enacte 
commerce. And if there be no ſuch conſideration, it may be an exchange, a cc venant to ſtand feine ad ich 
a grant & c. but it can be no ſale. Treatiſe of equity p. 56. If the deed expreſſes for a competent ſen nur chaled | 
money, tho' the certainty of the ſum be not mentioned, it is good enough; tor againſt this expreſs me- 757 
tion in the deed no averment nor evidence ſhall be admitted. Me 569. Frſber v. Smith. See mort 
amply what ſhall be a ſufficient conſideration, in Com. Dig. Bargain and Sale (B. 11.) Bac. Abr. Bargs! mies, in t 
and Sale (D). 

(2) And until the inrolment the /ands remain in the bargo;ncr , ior the bargain and fale on the finu!! the inrolm. 
27. H. 8. ch. 16. is but inchcatum and non perfeftum, and gives nothing to the bargainee fill the iis?! o:th*to be 
inrelled, according to the ſtatute Fin. Abr. Deeds (N.) the ſtatu © of inrolment extends only to 2 bags » ich a pref 
and ſale uf an eſtate of frechold, ani the omiſſion in that ſtatute (it not being made to extend to bar?" tie ſame v 
and ſales for terms of years) has occaſioned the invention of the conveyance by leaſe and releaſe, u. J) Sce 
univerſally in practice, as was before obſe ved, in page 217. (4) But 
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the clerk of the peace to be one (1). And the ſame inrolment to be 
within ſix months next after the ſame writing or deed is dated. And 


ve, this ſtatute was made in the ſame parliament wherein the law of 
che transferring of uſes into poſſeſſion was made, to the end that men's 
Eliz, lands might not ſuddenly and privately paſs upon payment of a little 
=Y money in an alehouſe, or the like. And herein theſe things muſt 


be obſerved, 1. The inrolment upon ſuch a deed as to make the 
eſtate to paſs, muſt be in parchment ; for an inrolment in paper 
is not good (2). 2. The deed inrolled mult be indented; for it it 
be but poll, the eſtate will not paſs. 3. It muſt be inrolled within 
Co. 5. 1. fx months of the purchaſe or fale. And this account muſt be. 
z] Dier 218. 1. From the date, and not from the time of the“ delivery of the * P. 224- 
: __ deed. 2. After twenty eight days to the month and no more (3). 
Gater's caſe 3. The day of the date to be taken excluſive, and for none of the 
Mich. 37. & days of the ſix months. And yet if a deed be inrolled the ſame 
33 liz. day it bears date, it is good. 4. If it be inrolled any part of the 
J Dier-218. jaſt day of the fix months, it is ſufficient. And thus the deed may 
Ruicdin the be inrolled within the ſix months, albeit either of the parties die 
3 within the time. And if the deed be not thus inrolled, it is of no 


* K 48. force at all (4). So that if one bargain and fell his land to we, and 


— — 


i) By che ſtat. sth Elix. c. 26. bargains and ſales may be inrolled in the counties palatine of 2 

ter, Cheſter, and the biſhoprick of Durham, of manors, lands, &c, within the county of Lancaſter, the 

county of Cheſter, or the county of the biſhoprick of Durham reſpeCtively.—By sth. Anne ch. 18. 

bargains and ſales of any manors, lands, &c. within the W:f-riding of the county of Jerk, which ſhall 
6 112, be incolled before the regiſter ſor the ſaid 7/e/i-riding, or his deputy for the time being, in the public 

ofice at Wakefield, ſhall be as good and available, as if the ſame had been inrolled in one of the King's 
courts of record at HYeſtminſler, or before the Cu/ics Rotulerum, and two Juſtices of the peace, and the 
clerk of the peace of the ſaid Weſt-riding, or two of them, according to the act of the 29th H. 8.—By 
27H the (th. Ann, c. 3g. F. 16. The like proviſion is made for inrolling bargains and fales in Beverley of 
6. 11:ds within the Eaft-riding of the county of York, or the town and county of the town of Kingſton upon 
07, Hal; and by the 3oth. ſect. of that ſtat. it is enacted,“ that in all deeds of bargain and ſale inrolled 

ig purſuance of that act, whereby any eſtate of inheritance and fee ſimple is limited to the bargainee 
„and his heirs, the words grant, bargain and ſe!l, ſhall amount to, and be conſtrued and adjudged in 
© all courts of Judicature, to be expreſs covenants to the bargainee, his heirs and aſſigns, from the bar- 
« eainor for himſelf, his heirs, executors, and adminiſtrators, that the bargainor, notwithſtanding any act 
done by him, was at the time of the execution of ſuch deed ſeized of the hereditaments and premiſes 
® thereby granted, bargained and ſold, of an indefeaſible eſtate in fee ſimple, free from all incum- 
® hrances (rents and ſervices due to the Lord of the fee only excepted) and for quiet enjoyment thereof 
© 22ainſt the bargainor, his heirs and aſſigus, and all claimiog under him, and alſo for further aſſurance 
* thereof to be made by the bargainor, his heirs and aſſigns, and all claiming under him; unleſs the 
« ame ſhall be reſtrained and limited by expreſs particular words contained in fuch deed ; and that the 
« bargainee, his heirs, executors, adminiſtrators and aſſigns reſpectively, ſtall and may, in any action to 
« he brought, aſſign a breach or breaches thereupon, as they might do in caſe ſuch covenants were ex- 
„ -refely inferted in ſuch bargain and fale.”—By the 8th. Geo. 2.c.6.Y. 21. the inrolment of bar- 
in 214 {ales of lands in the Nerth-riding of the county of York is authorized in the regiſter office for 
5; for that Midirg.—By the 33 Geo. 2. c. 30. Y. 10. being an act for widening certain ſtreets, &c, in London, 
lum ef «enacted, that all bargains and ſales made and acknowledged by any perion or perſons whomloever, 
ſeirec, 1 2/ich ſhall be inrolled in the huſlings of the ſaid city, of any lands, t:nements, and hereditaments, 
Jen! ;Jrhaled by virtue of and for the purpoles of that act, ſhall have the force, effect and operation in law, 
res- t 4] int nts and purpotes, which any fine or fines, recovery or recoveries whatſoever, would have, if 


mor eher ſuffered by the bargainor or bargainors, or any perſon or perſons ſeized of any eſtate in the pre- 


Jargan miTes, in trult for, or to the uſe of, ſuch bargainor or bargainors, in any letzal manner or form whatioever. 
) And by the roth. Arn. c. 18. F. 3. a copy of the inrolment of a bargain and ſale, examined with 
ſturte the inrolment, and ſigned by the proper officer, having the cuſtody of ſuch inrolment, and proved upon 
beta tl o:th'to be a true copy ſo examined and ſigned, ſhall, in all caſes where a bargain and {Me ſhall be pleaded 
argu * tha profert in curia, be of the ſame force and effect, as the indenture of bargaia and ſale ſhould be, if 
py tie ſame was produced, | 
"I J] Sce accordingly 2 Inſt. 274. 5 : 138 
| (4) But if it is ſo made and duly inrolled, it is not effectual if the bargainor had any legal diſability, for 
tae infant bargains and felis lands by deed indented and inolled, he may avord 1t when be will, (altho" 
the ale of a fine he muſt reverſe it during his minority) for this deed was of no effect to raiſe an ule, 
2nf the ſtatute ot inrolments is intended only of effectual bargains and ſales, 2 IH. 673 —-As to inroiments 
© 271 vs plece:, and the different forms of inrolments, fee Lily: Conve y. 11. Fin. Abe. Deeds (K.) 
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Of goods and purpoſes, A bargain and fale may be made of goods and chattles, Experietui, 


chattles. 


* P. 225. 


Of a BARGAIN AND SALE. Chap. 1 


the trees upon it ; in this caſe, albeit the trees might have been ſold 
alone by deed without inrollment, yet now being not inrolled, be- 
cauſe the ſale is not good for the land, it ſhall not be good for the 
trees alſo. And no ſubſequent act will help in this caſe: for if 


one by words of bargain and ſale only, without any other words in 
the deed, grant a reverſion, and the deed be not inrolled, and after 


the tenant doth attorn ; hereby nothing doth paſs, neither ſhall it 
enure as a confirmation. But yet this muſt be noted, that in 
ſome caſes, where a deed will not enure by way of bargain and 
ſale for ſome of the cauſes aforeſaid, it may enure to ſome other 


without any ſuch folemnity as before; for it may be by word as 
well as by writing, with or without any words of bargain and 
fale, as well as by thoſe words ; by a deed poll, as well as by a 
deed indented ; and that without any inrolment at all, and without 
any delivery of any part of the things fold, or of any piece of 
money, (as the manner is) in the name of ſeiſin. But in this caſe alſo Plow. zel. 
ſome reſpect is to be had unto the cauſe and conſideration of the 
bargain, as well as in the caſe of the bargain and ſale of lands. 
For howſoever perhaps in the caſe of a grant, or bargain and 
ſale, of goods, or chattles, by deed in writing, the conſideration 
is not material, And that if a man do by his deed under his hand 
and ſeal, bargain and ſell timber trees, or any other thing, with- 
out any conſideration at all, the ſame may paſs well enough ; yet 


if the contract be by word, or by writing ſealed and not delivered, Dier 29, z. 
if there be no conſideration or no good conſideration of it, it is 14 H. l. ij 


of no effect at all. And therefore if a man by word of mouth 2 * 
ſell to me his horſe, or any other thing, and I give him or pro- 1 H. 4 6. 
miſe him nothing for it; this is void and will not alter the pro- Plow. 43. 
perty of the thing ſold. But if one fell me a horſe, or any other 
thing for money, or any other valuable conſideration, and the 
ſame thing is to be delivered to me at a day certain, and by our 
agreement a day is ſet for the payment of the money; or all, or 
part of the money is paid in hand; or | give earneſt money (albeit 
it be but a penny) to the ſeller ; or I take the thing bought by 
agreement into my poſſeſſion, where no money is paid, earnelt 
given, or day ſet for the payment, in all theſe caſes there is a 
good bargain and ſale of the thing to alter the“ property thereof: 
and in the firſt caſe l may have an action for the thing, and the 
ſeller for his money ; in the ſecond caſe I may ſue for and re- 
cover the thing bought; in the third I may ſue for the thing 
bought, and the ſeller for the reſidue of the money; in the 
fourth caſe where earneſt is given we may have reciprocal remedies 


. one againſt another; and in the laft caſe the ſeller may ſue for 


his money. If A. fell cloth to B. for ten ſhillings, and B. takes 
away the cloth againſt the will of A. in this caſe A. ſhall have 


an action of treſpaſs againſt B. And if A. ſell cloth to B. for ten 


ſhillings. in his election to make it a bargain or not, and if he 
will he may keep his cloth until the other pay him, and it A. ſay 
nothing, but doth ſuffer B. to take it away; he may make it a 
bargafn if he will, and bring an action of debt for his money. If 


IJ offer money for a thing in a market or fair, and the ſeller agree 


to take my offer, and whilſt I am telling the money as faſt as I 
can, he doth {ell the thing to another; or when I have bought 
it, we agree that he ſhall keep it until I can go home to my 
houſe to fetch the money; in both. theſe caſes, eſpecially in the 
firſt, the bargains are good, fo as the ſeller may not fell them 
afterwards 


Chap. 1 


Co. 1. 87. 
ſuper Lit. 
169. 

Dier 155» 


Co 6. 33 


Helw. 87. 
Plow. 140. 
tl, 


Plow, 86. 

1 H. 8. 27. 
Bro, Con- 
uad. 4. 


27 All. 29. 


Dier 218, 


— 


i) See t 
1 A co 
ment and 
d' In ſt. 
(2) Acco 


10 


zel. 


Co. 1. 87. 
ſuper Lit. 
169. 

Dier 155» 


Co. 6. 33. 


Helw, 87. 
Plow. 140. 
dl, 


Plow. 86. 

1 H. 8. 27. 
Bro. Con- 
. 4. 


27 All. 29. 


0. 4. 71. 
Bro, tait 
N arol, 9. 


$716 
. 


Chap. 10. 


afterwards to another, and upon the payment, or tender and refuſal 

of the money agreed upon, I may take or recover the things. | 
If one do bargain and fell his land to me for money, to have 6. How a 

and to hold to me generally, and doth not ſay to me and my heirs ; bargain and 

by this I have but an eſtate for life and no more. - rere, be 
If one in conſideration of ten pounds paid by me doth bargain : 

and ſell his land to me and my heirs, to have and to hold to me Of lands. 


to the uſe of the bargainor for life, the remainder in tail to me, 


the remainder to the right heirs of the bargainor ; this Habendum 
in this caſe is void, and I and my heirs ſhall have the land for 
ever(1). | 
10 - in conſideration of ten pounds ſell nie land for the term 
of twenty years, and doth not ſay when this term ſhall begin; in 
this caſe it ſhall begin preſently. See more in Expoſition of deeds, 
chap. 5. in toto (2). | 
If one ſell me any thing by the tod, pound, buſhel, yard, or ell; Of goods. 
it ſhall be accounted me ; fared, and reckoned according to the 
cuſtom of the country and place, and not according to the ſtatutes 
or the meaſures of other countries. | 
If one ſell me twenty barrels of ale, or ten pottles, or cups of 
wine; by theſe bargains I ſhall not have the barrels, pottles, or 
cups, With the ale or the wine, Bur if one fell me a hogſhead, 
or a firkin of wine, it ſeems by this bargain I ſhall have the 
hogſhead and firkin with the wine. | 
If one ſell me all his trees in ſuch a wood, and that I ſhall not 
cut them until Michaelmas, and in the interim hawks do breed in 
the trees ; it ſeems in this caſe- that the vendor ſhall have them, 
* and that I may not meddle with them. And yet fee Co. 11. 58. * P. 226. 
which ſeems to be to the contrary. | 
The inrolment of a deed of bargain and ſale, when it is done 4, How and 
within the fix months, ſhall to moſt purpoſes relate to the time of to what pur- 
the delivery or of the date of the deed. And it is given as a rule, Poſes 2 deed 
that it ſhall have relation to the time of the delivery of the deed, 9 erg 
viz. to avoid all mean eſtates and charges made to a ſtranger by jands and the 
the bargainor after the delivery of the deed before the inrolment, inrolment 
but not to develt any eſtate lawfully ſettled in the interim in the thereupon 
bargainee himſelf. And therefore if one bargain and ſell his land #1! relate. 


by deed indented to one, and after, before the deed is inrolled, he 29 or 


enter into a ſtatute, or grant a rent charge out of-this land, or 
22 . g 85 » OC purpoſes 


make a leaſe of the land to another, and then the deed is in- not. 


rolled within the time; in this caſe the relation ſhall avoid all the Alalle, C yan 
And if A. bargain and ſell his land by A > 2 I 
_ deed indented to B. and afterwards doth ſell the fame land by deed 2 | uk es; 9 


mean charges and eſtates. 


indented to C. and the deed made to C. is firſt inrolled, and then 
the deed made to B. is inrolled alſo within the ſix months; in 
this caſe B. ſhall have the land, and the relation of his inrol- 
ment ſhall make the inrolment of the other deed void (3). So 


1) A co 
ment and 
W 0; Inſt. 


4 


33. 409. N: 


«., cen \0 


i See the caſe in Dier, See allo 4/b v. Gallen, 1 Ca. in Chan. 114. 


venant in a bargain ard ſale not inrolled is binding. 1 Ld. Raym. 388. Thebes the in- 
acknowledgmentthe bargainor or bargainee dies before the iurolment yet the land paſſeth, 
289. 2 Inſt, 674} 8 


Accordingly in Meod's Infl. 289. if two bargains and ſales are made of the ſame lands to two ſe- 
ral perſons, and the laſt deed is firſt inrolled, and afterwards the firſt deed is alſo inrulled within fix 
Won the firſt buyer ſhall have the land: for when the deed is int olled, the bargainee is ſeiſed of the 
410 79m) the delivery of the deed, and the inrolment ſhall relate to it, See further Me. 41. Cre. Fac. 


y 106, if a man bargains and ſells to A. and after wards makes a bargain and ſale of the fame 


IN 22 8. and the deed to B. is firſt inrolled, but the deed to A. is not in oed within fix months, the bar- 
2e is good; but if the deed to A. had been inrolled Within the ſix mouths, the deed to Bg. 


d. H. ö. 165. 
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Wh 224 | Of a BARGAIN and SALE. Chap. 10 
Az if A. levy a fine of the land to C. yet B. ſhall have the land. But Curia. M.; 
NE | if the firſt deed made to B. be not inrolled within the ſix months, Jac. B. x. 
N and the deed to C. be inrolled within the ſix months, contra. 

WH If A. bargain and ſell land to B. and after levy a fine to B. of Co. 4. 1 
480k the ſame land, and after within the fix months the deed is inrolled ; ; 
$42 = this caſe B. ſhall take by the fine, and not by the bargain and 
+1851 e(1). 
9% if one jointenant alien all his lands in Dale to A. and before the Bro. fai h. 
„ inrolment the other jointenant die, and after the deed is inrolled; in eg. 
bo this caſe but a moiety, and not the whole land doth paſs (a). | 
16:1 Bankrupt. If A. bargain and ſell his land to B. and after this A. doth be- So held ,, 
Wt come bankrupt, and the commitlioners ſell the land to C. and after Car. B R 
1 the deed is inrolled within ſix months; in this caſe B. and not C. 
j . the purchaſor ſhall have the land (3). | 
0 Ward. It A. bargain and ſel] his land held in capite to B. in fee, and B. Paſch, i;, 
162 „ dicth before inrolment, and then the deed is inrolled; in this caſe Jac 
133 8885 the heir of B. ſhall be in ward. And ſo was it held by all the Contrariun 
+ of Dower. 
} 14 Rent. g 
. 11 gain and ſell his land to J. S. and after this the rent incur; and D 
02 E then the deed is inrolled ; the bargaineè, and not the bargainor, 2 
8 _— ee ſhall have the rent, Per curiam B. R. Hil. 11 Car. # Baue 
. If 4. bargain and ſell his land to B. in fee, and then marry C. 22 Eliz, | 
WET be rand die, and C. is endowed, and after the deed is inrolled; in this 
65 . . P. 227. Caſe “ the dower of the woman ſhall be taken away by relation, as 
| vas held in baron Frewil's caſe, 22 Elis Co. 5B (4) 
WE. 752 5Releaſe. If A. bargain and fell hiNqnd to B. AC. in fee, and B. releaſe 3Jac.Co.B 
LY ? 22 ; to C. before the inrolment ; th eleaſe is N | 
1 4 If A. difſeifor bargain and fell the land diſſeiſed to B. in fee, and $9 Þeldin 
5.38 the diſſeiſee doth releaſe to the bargainor, and after the deed is in- een 
„ rolled; in this caſe this releaſe ſhall avail B (5). les 
4 1 If A. bargain ang fell his land to B. and B. beftre inrolment/ Jac. 
1 1 4 doth bargain and ſeſNche land to C. the fitſt deed is ingolled, gd 
WA then the ſecond deed Ninrolled: in this caſe the laſt bargai 
1 ſale is void, and ſhall not bg made good by relation, as wax held by 
i 5 4 the court in Sir Robert BarkeN e. 
1 
4 7 2 
TR | | 
1 (1) For when the fee ſimple paſſed by the fine to the conuſee and his heirs, the inrolment of the deed 
1 afterwards could not deveſt and turn the eſtate out of himſelf which was abſolutely ſettled in him by tie 
jt 48] , fine; for then, where he was in before in the per, he would be now in the peſt. 4 Co. 7 a,—Bargunee 
i | 4 4 may ſuffer a recovery before inrolment, for he is a good tenant to the præcipe; and this is ſai to & 
38. 2 warranted by practiſe. 1 Vent. 361. Ferry v. Bowes, Vin, Abr. Deeds (N.) pl. 5. 2 Inft. 675. Sekuyn \. 
1 "Ws; 1 Selwyn, 2 HB. 1131, | 
4 wo (2) For the inrolment had relation to the making and delivery of the deed; ſo that it ſhall give n+ 
. thing but that which was told by it at the time of the delivery of the deed. Yin. Abr. Deeds (K.) el. 6 
"A (3) As to the power of the commiſſioners over the real eſtate of the bankrupt, and in What manner tie 


ſale thereof ſhall be made by them, ſee ſtat. 13th. Eig. c. 7. 21 Fac. c. 19. 2 Bl. Com, 285, Grit! 
Bankrupt Laws 18g. 

(4) But relation in ſeveral caſes ſhall aid acht in law, as in caſe of deter, &c. tho' not as f fe 
ties, viz. to make void acts of the parties good, by relation or fiction of law. 3 Ce. 29. a. Co. Lit. 159.4 

(5) If a diſſeiſor bargains and ſells land, and the diſſci/ee releaſes te bargainee before inrolment, it 
void. Arg. Roll. R. 425. ſays it was ſo adjudged Mich. 10 Elia. Mocket's cale. But a releaſe to de 
d:ſſe:ſor before inrolment had been good, and then the inrolment ſhould paſs the eſtate to the bargainee, 4d 
he ſhould take advantage of the releaſe. 1 K. l. Rep. 425. Mich, 14 Jac. in pl. 16. Vin, Abr. Des 
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80 Was it If a leaſe be ma | 
held in Sir non-payment, and t 
Chriſto- qeed indented, and after 
por ate then the deed 1s inrolled: 


ton's caſe. 


reverſion by 
in arrear, and 


1 


en 
S0 hath it If 4 bargain and fell land to B. in tail, and B. before inrol- 
deen ad- ment of the deed, doth make a leaſe according to the ſtatute of 
jadged. 32 H. 8. andafter the deed is inrolled: this is a good leaſe (1). 


And now we come to a gift. 


i. 


6— 12 =% _ —_— 


* - > . . — 


(1) See more amply, ax to the operation of 2 bargain and ſale, and of the inrolment thereof, and in 
what caſes ard in what manger it ſh«ll relate, Bac. Abr. Bargain and Sale (E.) Yin, Abr. Bargain and 
Kale (K. to N.) Inrolment (E.) Cn. Dig. Bargain and Sale (B. 9) We} 7 1, LOT, 
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Of a Gift. 


Gift. Quid. HIS word, importing no more than the transferring of the 
property of a thing from one to another, is of larger ex- 
tent than a feoffment, which is always applied to an immoveable 
thing; for this is often applied to moveable things alſo, as trees, 
cattle, houſhold-ſtuff, Fe. the property whereof is and may be 
altered as well by gift, as by ſale or grant. And in this ſenſe a gift is 
ſometimes by the act of the party; as when one man doth give a 
thing to another, And this is, or may be, either by word or by 
writing (1). And ſometimes it is by act of law; as when a wo- 
man is married to a huſband, or one is made executor to another; 
in theſe caſes by the marriage only, or the taking of the executor- 
. ſhip, the law gives all the goods of the woman to the huſband, and 
of the teſtator to his executor. So where one doth take my goods 
as a treſpaſſer, and I recover damages for them upon a ſuit in 
law ; in this caſe the law doth give him the property cf the goods, 
becauſe he hath paid for them. But this word gift is ſometimes 
P. 228. taken more * firitly, and applied to a conveyance or paſſing of 
an eſtate of lands or tenements to another in tail, wherein this 
word Dedi is moſt commonly uſed (2). And then, he which 
Donor. doth fo give the land is called the donor, and he to whom it is 
Donee. given, the donee. And this for the moſt part is by deed, though 
it may be otherwiſe, And for theſe deeds of gift, of iminovea- 
ble or moveable things, fee e d and grant in tots, wherein all 
the learning touching this matter is involved. 


And ſo we paſs to a Grant. 


(1) By the civil law a gift of ge2ds is not good without delivery, yet in our law it is otherwiſe. jr 
C:ke Ch. J. 1 Roll. Rep. 61. f 

(2) The conveyance by gift denat io, is properly applied to the creation of an eſtate tail, as feoffment 
is to that of an eſtate in fee, and leaſe to that of an eſtate for life or years. It differs in nothing fron 
a feoffment, but in the nature of the eſlate paſſing by it: for the operative words of conveyance in th1 
cate are de or dedi; and gifts in tail are equally imperfe& without livery of ſeiſin, as feoffments in fee 
ſimple. And this is the only diſtinQtion that Zirtleron ſeems to take, when he ſays “ it is to be unde: 
« ſtood that there is feoffor and feoffee, donor and donee, leſſor and leſſee,” vir. feoffor is applied to 1 
feoffment in fee ſimple; donor to a gift in tail; and leſſor to a leaſe for life, or for years, or at vil. 
2 Bl. Cm. 316. See further as to a gift, in 1 Weed 116, 659. Br. Abr. Done. Vin. Abr. Gift. 
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Co. ſuper HIS word is tiken largely, where any thing is granted or Grant.@uid. 
Lit. 119. paſſed from one to another. And in this ſenſe it doth 
Facheſley comprehend feoffments, bargains and fales, gifts, leaſes, charges, 
and the like, for he that doth give, or fell, doth grant alſo. 
And thus it is ſometimes in writing or by deed, and ſometimes it 
is by word without writing. But the word being taken more 
ſtrictly and properly, it is the grant, conveyance, or gift by writ- 
ing, of ſuch an incorporeal thing as lieth in grant, and not in li- 
very, and cannot be given or granted by word oniy without deed. 
Or it is the grant of ſuch perſons as cannot paſs any thing from 
them but by deed, as the King, bodies corporate, c. And 
this albeit it may be made by other words, yet it is moſt com- 
monly made by this word [grant] as being mott proper to this 
Co, ſuper purpoſe. Know therefore that amongſt herevitaments, ſome are 
ſuch as are ſaid to lie in livery, ie. ſuch as whereof livery of 
ſeiſin may be made, as manors, houſes, lands, &c. And ſome . 
are ſuch as do not lie in livery, i. e. whereof no livery of ſeiſin 
can, nor need to be made, but they paſs by the delivery of the 
d.ed without any more; and of this fort are 1ents, reverſions, 
ſervices, advowſons in groſs, and the like, which things cannot 
p ſs from man to man without deed, or matter of record, which 
is of a higher nature than a deed (1). And he that makes this 
grant is called the grantor, and he to whom it is made is called Grantor, 
the grantee Grantee. 
It is taken here in the largeſt ſenſe as that which doth com- 2. Lgetu- 
prehend both. And fo ſome grants are of the land or ſoil itſelf: Plex. 
and ſome are of ſome profit to be taken out of or from the 
ſoil, as rent, common, c. And ſome are of goods and chat- 
tles: and ſome are of other things, as authorities, elections, Qc. 
And they are made ſometimes by matter of record, and ſome- 
times by ® deed or writing in the country, and ſometimes by word“ P. 229. 
without either. Some grants alſo tend to charge the grantor with 
ſomething he was not charged with before; and ſone to paſs 
ſomething out of him to the grantee ; and ſome tend to diſcharge 
the grantee of ſomething, wherewit h- was charged or charge- ; 
2 able before, and whereof he 1s now he:eby diſcharged (2). | 3. * 
3 bg Regularly t';eſe things are requiſite i» every gond grant or gift requiſith A 
1. That there be a grantor, donor. Fc. and that he be a perſon 4c, good 
able to grant, and not difabled be any gil or Hatural impedi- grant. 


* 


1 


1) On this difference between things corporeal and incorporeal. i hath been held, that there can be 
do diſcontinuance of things which lie ingrart; and theretore if tenant in tali of a rent, adv won, com- 
mon, or remainler or reverſion expectant ona freehold, make a grant by deed or fine, or diſſeiſe the te- 
n2Nt of the land out of which the :ent 15 Muing, whereof he is ſeiſed in tail, and make a ſeoffment with 
viranty, that theſe acts work no diſcontinuance of the intail, for nothing paſſes but during the life of 


e tenant in tail, which is lawfui. Co. Lit 327. b. 3 Ce. 85 b. Alſo of things which may be trans- 


terred without the notoriety of livery of ſeifin. ſuch as rents. advowtons, Cc. witch lie in grant, a 
Dig cann't by any att in Pars forfeit them. Bac. Abr. Graats,—See further, as to the nature of a 
aut, nal Bl Com. 317. Vin, Ar. Grants (A. 2.) 5 : 
Sce accordingly 1 Weed 660, Shep. Law of Aur. 159. 
2 inent, 
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Chap. 12. 
ment. 2. That there be a grantee, donee, Cc. and that he be Perk. Sed. . 
a perſon capable of the thing granted, and not diſabled to receive 

it. 3. That there be a thing granted, and that the thing be 

ſuch a thing as is grantable. 4. That it be granted in that order 

and manner that law requireth : as where the thing is not gran- 

table without deed, that it be done by deed. And if it be by 

deed, that the deed have apt words to deſcribe and ſet forth the 

perſon of the grantor and grantee, and thing granted, Fc. and 

that all neceſſary circumſtances, as ſealing, and delivery, and li- 

very of ſeifin, and attornment where it 1s needful, be obſerved. 

5. That there be an agreement to, and acceptance of, the grant 

or thing granted by him to whom it is made: and for default in 

either of theſe particulars a grant may be void. In acguirendo Bro. Grit, 
rerum dominio ſcilicet quod donatienes non walent licet ſint in-89. 
ceptæ nifi ſint perfedæ. But if grants be very ancient, and the 

things granted have been enjoyed according to the grant ever ſince 

the making of it; in this caſe the grant may be good, notwith- 
ſtanding ſome legal defe in ſome of theſe particulars. | 

4. What Corporations, as Dean and Chapter, Mayor and Communalty, Perk. Sea. 
ſhall be ſaid and ſuch like, regularly can neither grant lands, goods, or chat- 64. 
* tels, but it muſt be by deed. But the grantees of ſuch perſons, 4 H. 5. Un 
grant, giſt, and all other common perſons, may grant or give any thing which Pon. 150. 
or ſale: or doth lie in livery, as manors, houſes, lands, and ſuch like things, MLS 
not. in fee ſimple, fee tail, for life, for years, or at will, by word 6, © 
1. For the without deed. And if a leaſe be made of any ſuch thing for 


manner of 2 . . = 
ir: and what life or years, with a remainder over in fee ſimple, fee tail, or 


may be for life; it is good, albeit the ſame be dope by word without 
granted any deed in wilting (1). 

without Such things as are ſaid to lie in grant and not in livery, gene- Co, ſuper 
1 rally cannot be granted or given, had or taken, without deed ; Lit. 49. 


3 unleſs it be in ſome ſpecial caſes (2). And therefore rents and "gp x 
Rents, ſer- ſervices, and ſuch like things which are in groſs, and not incident 61. * 
vices, &c. to ſome other things, may not be granted without a deed, And Bro. Grant 
therefore if a rent-charge be granted unto me for years, I may 59- 
not grant this rent over without deed. And if there be Lord 
and tenant of arable land by ſealty, and the ſervice of yielding 
the tenth ſheaf of corn before it be fowed ; the Lord cannot grant 
P. 230. this ſervice for * years without deed. But if a rent, or any 
ſervice be parcel of, or incident to, a manor, or any other thing 
which is grantable without deed ; in this caſe, by. the grant of the 
principal by word, this thing may paſs, as belonging thereunto Perk. Sed. 
without any deed. Alſo rents or fervices may be granted upon a 5'- 
partition by one coparcener to another without deed (3). og 25 
Reverſion or A reverſion cannot be granted in fee ſimple, fee tail, for ra ee 
remainder. life, or years, without deed; unleſs it be in caſe where it is 104. 


— 


(1) Before the ſtatute 29 Car. 2. c. 3. for prevention of frauds and perjuries.— That ſtatute has been 
often referred to, in the notes to this edition: and as that act paſſed ſince the third edition of the Tacl- 
fone (in 1651.) the ſtudent will therefore conſider the alteration made by that ſtatute in the ſeveral parti 
of the Touchſtone, which treat of leaſes (exceeding the term of three years) grants, Cc. being mae 
by parol and without deed in writing, if the ad is not particularly mentioned. 

(2) Becauſe of thirgs which lie in grant, no poſſeſſion can be delivered; and they are not like corps 
real inheritances which paſs by livery; and therefore he that claims them muſt ſhew a grant of then, 
which he cannot do without deed. 


(3) Accordingly, Co. Lit. 16g. 
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pateel of a manor (1). But a reverſion may be granted upon 2 
partition by one coparcener to another without any deed. And 
the ſame law is of a remainder. And therefore if one wake a leaſe 
for life or years to one, the remainder in fee fimple, fee tail, or 
for life, to another without deed, howſoever this be a good 1e- 
mainder in the firſt creation without deed, yet this remainder can- 
not be granted over without deed. | | 
A parſonage or rectory, albeit it conſiſt of nothing but tithes, Advowſon, 
and the like, beſides the church and church-yard, and it hath no Tiches, &c. 


tithes. 
ther at will only, it cannot be done without deed, as was held by 
Baron Denham, 2 Car. at Sarum ailiſcs, And yet it is held that a 
Parſon may grant his tithes from year to year to him that is to pay 
them without any deed, but this is by way of retainer. But this 
grant or agreement mutt be made to and with the party himſelf 
that is to pay the tithe, and not with another: neither can this 
intereſt be aſſigned, or a ſtranger take advantage of it, as hath 
been agreed in the caſe of Hawkes and Brafield, Paſch. 3 Jac. 
An advowſon in groſs cannot be granted without deed ; yea the 
grantee of the grantee of an advowſon is to ſhew both the deeds. 
But an advowſon is grantable upon a partition between coparceners 
without deed, And an advowlon incident to a manor, or piece 
of land, is grantable with the manor or land without any deed. 
The next avoidance to a church is not grantable without deed. 
2). 
g Common of paſture, of eſtovers, turbary, fiſhing, c. cannot Common of 
be granted in fee ſimple, fee tail, for life, or years, unleſs it be in paſture, &c. 
caſe of partition, or of appendancy as incident to ſome corporeal 


thing, * without deed. And therefore if a man grant by word of P. 231. 


mouth to me common for twenty beaſts in his manor; this is not 

good. Neither if it be granted to me by deed, may | giant this 

over to another without deed. Bur if a man h-ve common of paſ- 

ture appendant or appurtenant to his land; in this caſe he may 

grant his land with the common appendant by word only without 

any deed. Franchiſes, as fairs, markers, courts, wairens, and Franchiſes 

the like, or the profits thereof, are not grantable Without deed, _ _ 

But it ſeems a hundred is grantable without deed ; for that is li-“ e BB 

berum tenementum. The profits of a mill, county, ferry, corody, 1 

or the like, ate not grantable without deed 2 1 4 
Things in action, as a right or title of action that doth only ſuch like 

depend in action, and things of that nature, as rights and things. 


* EE" 2” m Py 


- 


(1) 2 Reil. Abr. 62. 
2) Ses accordingly in Cro. Eliz. 163 Criſpe's caſe.— Leng and Hemming's cafe, 1 Leon 207. Ce. Lit. 
3 33%. ard Wþiftler*s caſe, 10 Co, 63. See more amply how an advowlon ſhall be grazted, in 
Com. g. Advowion (C. 1.) . ; 
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Of a GRAN ; 4% Chap. 12. 
titles of entry to any real or perſonal thing, are not grantable at all, 
but by way of releaſe to the tenant of the land, Wc. by which 
means it may be extinguiſhed :; but this may not be nei her without 
deed. And therefore it a man take my goods as a treſpaſſor, or I 
deliver hini my goods to keep, and after I will give theſe goods to 
him; I cannot do this without deed. | 
An eieQtion, condition, covenant, aſſent, licence, or liberty, Dier 281. 
cannot be created and annexed to an eſtate of inheritance or fiee- 
hold without deed. | 
A priviledge to hold land for life without impeachment of waſte Co. g. g, 
is not grantable without deed Offices for the moſt part ate not 
grantable without deed. And yet ſome inferior offices, as ſteward- 
ſhips, bailiwicks, and the like, are; for ſuch officers a Lord of a 
manor may retain by word without deed. h 
Moſt chattels real and perſonal may be given and granted with- Perk. Seg. 
out deed. And therefore if a man by word of mouth grant, give, 57. 60. 
or ſell me bis leaſe for vears (1), the wardſhip of body and land, Bro: Uonei, 
or the wardſhip of land that he hath by reaſon of a tenure by m 375. 
knight's ſervice, or by grant from the King, or giant or fell me 3 
the trees ſtanding upon his ground, the corn growing upon his Plow. 150, 
land, his horſe, ſword, plate, or other houſehold ſtuff; this is a 
good grant or giſt. But the wardſhip of the body of an heir only 
cannot be granted without deed. So a next preſentation cannot be 
| granted without deed (2). | 1 
What by the If one grant his reverſion of land to one, and by the fame deed Plow. 540. 
ſame deed. pranteth a rent out of the ſame land to another, and delivereth the 
deed to both of them at one time ; this is good, and ſhall enure 
firſt as a grant of the rent to one, and then as a grant of the rever- 
fion to the other. | 
If one convey land to another, and the grantee by the ſame deed Dier 6. 
doth grant a rent or common to the grantor out of the ſame land 
conveyed ; this is as good as if it were by another deed. 
* p 232. Dedi & conceſſi be the moſt apt words for all kind of grants; 
By what yet it may be by other words, and the grant as good as by thoſe 
words of words (3). | 
- hs The beſt way in grants is to grant by words in the preſent tenſe 35 H. 6. 11, 
2. In reſpect as well as in the preterperfe&t tenſe. But a grant by words of the 
of the per- preterperfect tenſe only, as by Dedi Y conceſſi only without words 
fon of the of the preſent tenſe is good (4). | 
0966406 08 Touching this part two things are requiſite : 1. That the grantor See Feoff- 
"ay + be a pei ſon able. 2. Thar, if the grant be by deed, he be ſuf- ment ca. 9. 
g © g 28 . . d. 4. 
him. And ficiently deſcribed and ſet forth, either by his proper names Perk 80 
who ray be or elſe by ſome other matter of diſtinction. * therefore , 
a grantor. that whoſoever may be a feoffor, may be a grantor And any, 
And how. natural, politic, or corporate body, (not prohibited by law, 


Shattels. 


— 


(1) A leaſe is not aſſignable without a writing figned by the parties ſince the ſtatute 29 Car. 2. Ven 
v. Goddard, 3 Salk. 171. | EE 

(2) Sce according 1 Wood 662, and fully as to a grant of the next preſentation. Com, Dig. Condition 

E. . 
( (3) The woids ddt or conceſſi, may amount to a grant, a ſeoffmert, a gift, a leaſe, a releaſe, 2 cen - 
firmation, a ſurrender, Sc. and it is in the election of the party to uſe to which ot theie purpoſes he vil. 
Co, Lit. 301. b. 

(4) In man y caſes the law creates a gocd grart without expreſs words; becavſe it is the deſign of the 
law to render all contraQts binding and effectual. ſo ar as the intention of the parties may te gathered 
from the deed ;, and ſuch interpretation is made ſtrongeſt ag-inlt the grantor, becauſe he is pie ured te 
receive a valua le conſieration for what he parts with, 2 Rel. Abr. 56. Bac. Abr. Grants (F.) See fur- 
ther by what words grants may be made, cr What may be ſaid to amount to a gras“, in Vin. Ar. Grits 
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as Monk, Friar, woman covert, infant, and ſuch like) may be 
a grantor, donor, &c. And the grants of ſuch perſons will be 
ood. STE | 
, An alien may, and is able to grant or give any thing that he is Alien, 
capable to have or take by grant or gift (1), | 
Perk. Set. A perſon attainted of treaſon or felony may give or grant his Perſon at- 
16. See ch. land; and this is good againſt all others beſids the King, and the taint or out- 
3, Numb. 6. Lord of whom his land is held. And he may grant or give his goods lwred. 
to relieve himſelf in priſon ; and this will be good againſt all others, . 


and the King and Lord alſo. A perſon outlawed in a perſonal Mae... e 


action may give or -u_ his goods or chattels ; and the gift or grant 

will be good againſt all others but the King (2). 
co. ſuper The ae may withont the agreement of the King make grants, woman ce- 
Lit. 3. ifts, Cc. of her lands or goods (3): but another woman chat vert. 


Perk. Sekt. Rath a huſband cannot give or grant her lands or goods without her 


5 ge e huſband's conſent, unleſs it be in ſome ſpecial caſes. And albeit ſhe 
Numb. 6. do recite by the deed that ſhe is ſole and not covert, yet this will 
not help. And if the caſe be ſo, that by agreement between her 
and her huſband, there be a certain portion of her huſband's 


lands or goods allotted unto her to diſpoſe of, and manage at her 


leaſure, yet ſhe alone without her huſband can make no good ER. [ 
P ; F . 8 J Lt — KF 4 i 


grant or gift of any part of theſe lands or goods, But if ſhe grant 


any thing by fine, and the huſband do not avoid it during the co 49 4 2 _— [ 
4 ad. 3 | 


verture; this grant will bind her after his death. And it ſhe make wa 
a gift or grant of her huſband's goods, it is thought this is not ,, 
| good until her huſband agree to it (4). OG : 

9 H. 7. 24. An infant cannot make any gift or grant, &c. that is good, but 

” eng in ſpecial caſes; for if he maketh any grant or gift that taketh ef- 

wg ;, 14, fect by the delivery of the deed only, as if he grant a rent charge 

. out of his land, or make a feoffment with a letter of attorney to 

4. g. give livery of ſeifin, or give or ſell his horſe, and the buyer or do- 

3 rap 2. nee take him himſelf ; theſe are void ab initio, And it the grant, 

amd. 6. or gift take effect by the delivery of his own hand, as if he * make & P. 233, 
a feoffment and give livery of ſeiſin himſelf, or ſell a horſe and de- 
liver him with his own hands; this is voidable by the infant him- 


ſelf, or others that ſhall have his right, c. But if an infant grant 


(1) An alien may purchaſe any thing, but can hold nothing except a leaſe for years, of a houſe for 
-onvenience of merchandize; all other purchaſes (chen found by inqueſt of office) being forfeited to 
the King. He is not capable of inheriting or tranſmitting by deſcent ; but if he be made denizen, the 
ue which he hath afterwards ſhall be heir to him, Co, Lit. 2. 8.—The law will nat give an alien the 
benefit of taking by act of law; as by deſcent, curteſy, dower, or guardianſhip, becaule he cannot keep 
& lex nibil facit fraſtra. per Hale ch. B. 1 Vent. 417.—Alienation to an alien is a cauſe of forfeiture 
tothe crown of the lands ſo alienated. 2 BY, Cen. 274. See more fully, a+ to the law reſpeCting the 
capaciry of an alien to acquire or convey property, in the notes to the 13th Edit. Co. Lit. 2. 8. 42. Vis. 
Ar. Alien (A.) Cem. Dig. Alien (C). 

2) Perſons attainted of treaſon or felony are incapable of conveying, after the offences committed, 
provided attainder follows. Cs, Lit. 42.—ſee more amply as to the conſequences ot attainder or outlawry, 
*.h reſpect to the forfeiture of the lands of perſons aitainted or outlawed, and how far and in what caſes 
grants made by them are effeQual, Bac. Abr. Forfeiture (A.) Outlawry (D). Com Dig. Forteiture 
8. 1.) Utlagary (D.) Bac. Uſe of the Law 42. Wiiſ. Rep. pt. 2. p. 219. 2 Bl. Com. 290. Vis. 
e Attainder (B). Forfeiture (P). 

The Queen conſort is of ability to purchaſe lands, and to convey them, to make leaſes, to grant 
holds, and to do other acts of ownerſhip, without the concurrence of her Lord; = very antient privi- 
che and which no other married woman hath. See 1 Bl. Cen. 218. ch edit. and further in Co. Lit. 
133. 2. | | 
(4) As to grants by feme coverts, ſee the references in note 2 to p. 54, and more amply in Bac, Abr. 
Lrants (A. 4.) Baron and Feme (I.) Cm. Dig. Baron and Feme (P.) (Q). 
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Of 2 GRANT. Chap, 12 
any thing by fine; this muſt be avoided during his minority, or elſe 
it cannot be avoided at all (1). | | | 

All grants that are made by dureſs, are voidable by the parties Perk Sea, 

themſelves that make it or others that have their eſtates, c. But 16. 

if it be done by fine, it is good and unavoidable. | 

All gifts, grants, Ec. made by deed in the country by thoſe that co. nz 

are non ſanæ memoriæ ate good againſt themſelves, but voidable 124. 

by thoſe that are their heirs, executors, or have theit eſtate. But See cp. . 

if it be by fine it is good and unavoidable. e 

A man that is born dumb, or dumb and deaf, if he have under- Perk, Sec. 

ſtanding may by delivery of the deed and making of ſigns make a 23. 

pood grant, gift, c. But a man that is born deaf, dumb and 
blind cannot (2). h | | 

A baſtard may give or grant as well as any other min; after he Perk. Sec. 

ath gotten a name by reputation. 26, 

A Parſon may grant any thing belonging to his parſonage for no See Leit. 
longer time than for his own life, and therein likewiſe but —_ | 
_ reſidency, albeit he have the conſent of the patron ani 
ordinary. 

Neither the head without the members of a corporation, nor the Perk. Sea. 
members without the head, as Dean without the Chapter, or 31, 3% 33 
Chapter without the Dean, may give or grant any of the lands be- 
longing to their corporation. 

One executor or adminiſtrator may give or ſell any of the goods See Execu- 
tors. 


232 
Dvreſs. 


Non ſane 


memori!e. 


Baſtard, 


Parſon, 


Corporation, 


. Executors. 
Feeds, of the deceaſed; and this is good to bind all the reſt (3). 
* 3 CES” What grants eccleſiaſtical perſons may make of their eecleſiaſti- 
Wren » Lala cal lands; huſbands of the lands of their wives; and tenants in tail 
FAYE. 460 of their lands intailed ; See in leaſe. 
Miſneming. The name of the perſons in grants is ſet down only to diſtir- co, 6. 6, 
. gu ĩſh perſons, and to make the perſon intended certain: and there; ſuper Lit.; 
12 22. 46. ore howſoever it be beſt and moſt ſafe to deſcribe the perſon by 
E his true and proper name of baptiſm, and alſo by his firname, and 
ge., 19341144 if it be a corporation by the true name whereby the corporation is G /««-- 
made, yet miſtakes in this caſe unleſs they be very groſs, will not!: 
* Make void the grant. Nihil facit error nominis cum le corpbre con- 
Hat. And therefore if one that is a baſtard hath gotten a name by 
reputation in the place where he doth live, or another man hath 
otten another name by common eſteem than his own right name, 
or is uſually called by another name than his true name in ihe place. 105 
where he lives, in theſe caſes they may grant by this name, and e 
the grant is good. And if a man be baptized by one name, and Co. ſuper 
aſter be confirmed by another; ſome have ſaid he may grant by Lit. 3. 


t 2— . TH.. PE 70 CDI Lax — J Br eu jet 
1 (1) See before note 1. to , 7 and note 2. p. 54. and further with reſpect to the grants of infants, in the 
L caſe of Zouch v. Parſons, 3 Burr 1794. The firſt general queſtion in that caſe was, whether the cor. 
| veyance was good and beund the infant; reſpecting ti at queſtion the Ch. J. elegantly ſays, miſerable muſt 
the condition of minors be, excluded from the ſociety and commerce of the world, deprived of neceſa- 
ries education, employment and many advintages, i; they could do 2 binding acts. Great inconvenien- 
ces mult ariſe to vthers,. if they were bound by no at, The law therefore, at the ſame time that it 
protects their imbecillity and indiſcretion from injury through their own imprudence, enables them to do 
bindirg acts, for their own benefit; and without prejudice to themielves, for the benefit of others,Tht 
court in that caſe held, that the conveyance, which was by leaſe and releaſe, b:und the infant, 

(2) Se- fully in the refere ces in the notes before; and in Bac. Abr Grants (A 5). 

(3) If a man appoints ſeveral executors, they are eſteemed in | w but as one perſon, repreſen ing tht 
teſtator ; and therefore. the acts done by any one ot them, which relate either to the delivery, gi't, (alt 
payment, poſieflion, cr releaſe, of the teſtator's goods, are deemed the acts of all; tor they have 2 joint 
and entire authority over the whole. Codolp, Orp. Leg. 134. 1 Rell. Ar. 924. Went, Off. of Ex. 95 
Sce tuither poſt in the chapter on Teſtaments. 5 
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Chap, 12. Of « GRANT. 233 
el, Sec. either s bf kheſe names. Sed Quere. And if Fobn at Stile K P. 234. 
39. by the name of William at Stile, this grant is good. Er fic de 
Co. ſuper flu ut. And theſe grants are good eſpecially, when there is 
Lt. 5 % fone other addition to make it mote certain; as when a Duke, 
* Marqueſs, Earl, or Biſhop grant by their names of honour or 
Perk, Sc. dignity, and grant Without any name, of with a falſe name of 


42. baptiſm; as Then the Duke of Suffolk by the name of the Duke 


of Fuſfolt without any more words, or by the name of William 

Duke of Suffolk, When his nanie is John, or the Biſhop of Wer- 

wich grant ſo; theſe art good grants, becauſe there is but one 

ch Duke, and one ſuch Biſhop, within the kingdom. So if a 

enn and Chapter, Mayor and Com munalty grant by the name 

bf their corporation without any addition of chriſtian or ſirname z 

Perk. Seck. it is good. Aud eſpecially then alſo are theſe grants good, when 
45. the true name doth appear in ſome other part of the deed. As 
when John at Stile reciteth by his deed that his name is Jh at 

Stile, ard by the ſame deed doth grant by the name of Thomas 

at File. Or Alice at Stile reciting 95 her deed that ſhe is a feme 

H. 6. 26. covert, when in truth ſhe is ſole. But if an ordinary man grant 
Perk. Seck. By his firname only without any name of baptifm, or by his nate 
33.42 of baptiſm without any ſirname at all; in theſe and ſuch like caſes, 
for the moſt part the grant will be void for incerrainty ; unless 

there be ſome other matter in the deed to help it, or ſome mat- 

ter done ex poſt fatto to ſuppiy it: for in ſome caſes where the 

thing granted doth lie in livety, ſuch a miſtake or incertainty in 

the grant may be holpen by the livery of ſeiſin upon the deed af- 

Co 6.65.10. terwards. And ſo allo it is in the names of corporations ; for if 
122. 11-19. the variance and miſtake by omiſſion or alteration be only in 
de se, ſome ſinall matter, ſo 4s it is literal and verbal only, the grant 
will not be hurt by it. But if the miſtake or omiſſion he in the 
ſubſtance of the name; the grant may be void by it. And there- 
fore if Decanus &capitulum eccleſiæ cathed' ſanctæ & individ. 
Trin. Caerlil. grant by the name of Decanus eccleſiæ tathed, 
fundtæ Trin. in Caerlil. & totun capitulum eccleſiæ predlid : this 
is good: EL fic de fimilibus : for if the ſenſe doth ſtill remain 
either expteſly, or by neceſſary implication ; and the deſcription 
be ſuch, as doth import à ſufficient and certain demonſtration of 
the true name of the corporation according to the foundation 
thereof, it ſufficeth. But if any of the ſubſtance or effence of 
the name be omitted, chr. And therefore if a corporation in- 


eorporate by the name of Prepoſiti & aothegis regalis coll. beats unrl 07119: f 


I 
1 
r 
(4 

„ bs 
M6 
4 


1 2 
4 * [7] 
"0 
p v1 
LY p 
: 4 * P 
1 
_—_— 
: . 1 
- £ 
»Y 9 E x 
11. oe 
1 144 A. 
111 e 
0 a or 46 1 
e 
1 17 1 4-2 1 
9 22 3 
34 ff 
I | 4 
2 


Mariæ de Eaton juxta Windſor grant by the name of Prep. & 
Hciorum Colleg. regalis de Eaton, Ec. leaving out Collegium et 
. beats Marie ; this grant is void (1). 
Co.furer Touching this part three things are fequiſite. 1. That the“ P. 235. 
"ag + $fantee be a perſon capabte, i. e that he be a perſon in being at 3. In reſ- 
4 Leck. the time of the grant made, and not diſabled by any legal * im- Peck of _ 
See in feof. Pediment to take by the grant, 2. That if the grant be by deed, the and 
ment. cap 9. the grantee be ſufficiently named, or at the leaſt fet forth and of him And 
Numb, 3. diſtinguiſhed by ſome circumſtantial matter, and that he be ſo who may be 
| named or deſcribed as that he may be _—_—_ by that name 2 grantee, 
whereby he is ſet forth. 3. That he hinifelf, and not a ſtranger, 3 
do take by the ſame grant. Note therefore, that all natural and * 
poli.ic or corporate bodies that are not difabled by law may be 


— — 


(1) The words * Beate Marie” are not mentioned in 10 Co. 124. to have been omitted 3 but the 


emifion of thoſe words, as well as of the word * ce/lzgium” is mentioned in Dier, 150. 
he a grantees. 
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234 Of 8 GRANT. Chap. 12 


grantees. And all perſons that may be grantors may be grantees: 
and ſome others that cannot grant or give yet may take or receive. 
And a grant made to one, two, three, or twenty ſuch perſons is 
good. A grant of land, or rent in poſſeſſion, to the right heirs co. , ,, 
of J. S. J. S. being then living, is void; for there neither is, nor Perk, 8 
can be, any ſuch perſon in rerum natura; for no man can be an 5% 54. 
heir to another that is living. But ſuch a grant to one in re- C 2.3. 
mainder is good, it ſo be that J. S. die before the particular eſ- 
rate end, and before the remainder happen. So if a grant be to 
him or her that ſhall be the firſt child of J. S. and he have no 
93 child at the time of the grant, this is void. So if a grant be 
made to the wite or child of J. S. when there is none ſuch, it is 
eee void. As if a grant be to J. S. and to his firſt born fon, or to 
| J. S. and her that ſhall be his wife, and he hath at the time of 
A WV; the grant neither wife nor ſon; in theſe caſes, the grant is 
| void as to the wife and fon, and I. S, ſhall have all by the 
rant (1). | | 6 
Alien, : An alien may be a grantee ; but if any thing be granted unto Co, fuper 
him whereof he is incapable, as any eſtate of lands in fee ſimple Lit. 2. , 
for life, or years, he cannot hold it, but the king will have it 
from him. | 
Perſons A perſon attainted of treaſon or felony, before or after attain- Co. ſuper 
ettaint. der may be a grantee ; but he cannot hold the thing granted; for Lit. 2. 
if the King or Lord will, he may have it from Fin. So ee 
perſons outlawed in perſonal actions may be grantees of lands, or“ 
goods; but the King will have the profits of the lands and pro- 
perty of the goods. ; 5 
Women A woman covert may be a grantee; but her huſband may by Perk. Ses. 
covert. his diſagreement avoid the grant. And yet if he do not avoid it 43. 


1] Bro. 
Noſme 9. 
t]Bro. Cone 
Ermation 


30 
Co. 6, 65. 
27 E. 3. 8, 
e] Co. ſuper 
Lit. 3. 

e] Dier 119. 
J Co. ſuper 
Lit. 3. 


Prerogative. 


9 E. 4. 43. 
Fitz. Graat. 
23. 

Co, ſuper 
Lit. 3 

Perk. Sect. 


60 
Bro. Grant, 
6. 


in his life time, the grant will be good: and he that will have on ſuper _ 17. 
the grant to be void, muſt ſhew that the huſband did diſagree TO Perk 348. 
fo it. | 85, 66. 
Infant. An infant may be a grantee, for this is preſumed to be for his Perk. Sed Bro Don.31, 
advantage. And yet at his full age he may agree to it or avoid & 6 r 5 
it, perfect it, or diſagree to it, and without any cauſe ſhewed. Lit OT 1 
Men non A man non /an# menoriæ may be a grantee as well as any Co. Idem, Perk. Set. 
1 other man, and it ſeems theſe grants cannot be afterwards avoid- $5. 52, 


ed. But ſuch men may not be grantees of offices of truſt and 

ſuch like things. | 

Baſtard. A baſtard, perſons deformed having human ſhape, lepers, and Co. Iden. 
ſuch like, may be grantees of lands or goods, c. as other men 

may be (2). 


Herma- An hermaphrodite may be a grantee according to the moſt pre- Co. Iden. 


pbrodite. 


* p. 236. A clerk convict, and a man impriſoned, may be a grantee as Co. ſuper, 
Clerk well as any other. And fo alſo may a villain of the King or Lit, 3, 
. canvict. of a common perſon ; but he cannot retain the thing granted, 9 * 
Villains. for the King or Lord may have it from him it he will. But WY 


— — 


(2) See fuither in what caſes baſtards ſhall take by grant or deviſe in Vin Abr. Baſtard (P.) Cem. Dis, 
Ba:tard (E.) 1 Pxrn'; Ecc. Law. 120. 3d. Edit. | 


(1) Papiſt 
. 6:fablcd to p 
4 (t) By the ſta -. 10. and 11th. Will am 3. c. 16. poſthumous children are enabled to take in remain! . — 
4 in the fame manner as if they had been bora in their father's life time; although thee happen to de x. be 20s 15 
„ eftate limited to truſtees after the deceaſe of the father, to preſerve the contingent remainder to ſuch z. Pl W ene 
— ter: born children, until they are born, or come in eſſe, to receive the ſame. See further how {ar the Y k eee, 
af law regards and takes notice of inſants in ventre ſa mere, 1 Bl. Com. (7 Edit.) 130. 2 vol. 169: 5% 8 Wag wr 
6 Abr. Infancy (C.)—Fearnxe on cont. rem. zd. Edit. 235. | dein 


Monks, 
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Monks, Friars, and ſuch like perſons, cannot be grantees, for i 


4 „ n 7 ** 0 12 

8 

A of be, r 
3 = . l 


they are utterly diſabled (1). | | 
„ ſuper Regularly it is requiſite that the grantee be named by his names Miſnaming 1 
101 of baptiſm and ſirname, and fo it is moſt fafe ; and ſpecial heed 9” not nam- FIRE 
dect muſt be taken to the name of baptiſin, for that a man cannot have ing. 4 1 
þ two or more names of baptiſm, as he may of ſirnames. And yet id Ml 
23 in ſome caſes, though the name be miſtaken, the grant is good. fi | 
1] Bro, As if a grant be to J. S. and Em his wife and her name is Eme- | Fi} 
3 lin, b or a grant is made to Alfred Fitgjames by the name of Ethel- It F 0 | 
RR dred Fitzjames ; © or a grant be. to Ro ert Earl of Pembroke where Wy | 
M his name is Henry; or to George Biſhop of Norwich where his if 14 
eco. 6. 65. name is Fobn; d or a grant be to a Mayor and communalty, or a 11 
7 E. 3. 85. Dean and Chapter, and Mayor or Dean is not named by his proper 4 iy | 
ig es name; © or a grant be to J. S. wife of S. where ſhe is ſole; "1 9 1 | 
e] A 119. all theſe, and ſuch like grants, are good; for in this caſe, the rule 11146 
co. ſuper doth hold utile per inutile non vitiatur. And if one be baptized 1 
Lit. 3. by one name, and after confirmed by another; yet a grant to him 1548 
per by his firſt name is good. And fo alſo ſome think of a grant to 1 


* him by his ſecond name. Sed Quere of this. Alſo when a baſtard 
hath gotten the name by reputation, a grant may be made to him 
by that name, and it is good. 

per . 4 43. If a grant be made to VJ. at Stile, by the name of W. at Gappe 

Fitz. Grant. this is a good grant, notwithſtanding this miſtake, 


_— But where a grant doth intend to deſcribe the perſon of the 1 
2 rig grantee by his proper name, and doth omit or miſtake his chriſtian 1 


Peck. Set, 12me or firname ; in this cafe, for the moſt part, the grant is | N i 1501 
64 void. unleſs there be ſome ſpecial matter to help it, as in the caſes . 


7 s 
£> 


Y Bro. Grant. before. And yet if the grant do not intend to deſcribe the grantee lacertainty. 
iſ by his known name, but by ſome other matter, there it may be | 
ah * 75 good by a certain deſcription of the perſon, without either ſir- 


Perk. Set, name or name of baptiſm. And therefore a grant to the wife - 4... 
$5.56. of J. S. or primogenito filio, or to the ſecond ſon, or to the young- . ** 7 — 
Set? wy ID eft ſon, or ſentori puero, or omnibus filits, or filiabus J. S. or 4 pag ee 4:4 
1 "i _ omnibus liberis I. S. or omnibus exitibus I. S. or to the right ,;/ 44, 
Fit. Done t. heirs of JI. S. cr to the next of blood of J. S. in theſe caſes, grants O 1 Hig 
6 Perk. Sed. made to theſe perſons, in theſe words, are good; for the perſon * 444-25 
$5. 52, is certainly enough deſcribed. And if a leaſe be made to J. S. for 
life, the remainder to him that ſhall come firſt to Paul's ſuch a 
day, or to him that JI. S. ſhall name in three days; if, in theſe 
caſes, any one doth come to Paul's that day, or be named by /. S. 
within three days; and the particular eſtate doth ſo long conti- 
nue; this is a good grant of the remainder. Id certum eſt quod | 
certum reddi poteſt, But if a grant be made *in theſe words, “ P. 237. 
viz. To four of the pariſhioners of Dale; or Deo & eccleſiæ de D; 9 a | 
or to two of the ſons of J. S. and he hath many ſons; or to J. S. r 4 6. a 4 


or W. S. in the disjundive; theſe, and ſuch like grants as theſe, , . 4 . nod 
— . Hos . 25 ＋ ; 


1 


1 
} 


j 


em. 


* 


(1) Papiſts, and perſons profeſſing the popiſh religion, were by ſtat. 11 and 12th. William 3. Fe PO 
e ſabled to purchaſe lands, rents or hereditaments ; and all eſtates made to their uie or in truſt ſor them 
were declared void —By the ſtat of 18 Geo, 3. c. 60. ſcveral parts of the ſtat. of 11 and 12 Will. z. 


he ae repealed, and paiticular,y ſo much thereof“ as diſables perſons educated in the popiſh religion, or 
þ 4 Profefſing the ame, under “ the circumftances therein mentioned, to inherit or take by deſcent, devite 
r or Imitation, in poſſeſſion, reverſion or remainder, any lands, tenements, or hereditaments, within the 


A kingdom of England, dominion of Wales, and town of Berwick upon Tweed, and gives to the next of 
kin, being a proteſtant, a right to have and enjoy ſuch lands, tenements, and hereditament:.” 
are 
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Chap. 
are utterly void for incertainty. And if a gift or grant of goods 
1 be to the pariſhioners of Dale in theſe words; it ſeems this is 


good; but if a grant or gift of land be made to them by theſe 
words, it ſeems this is void. And fo alſo it is of a grant of goods 
to the churchwardens of a patiſh ; this is held t6 be good ; but 
otherwiſe it is of a grant of land to them. A baſtard is capable 
by that name whereby he is uſually called; and therefore a grant 
to him by that name is good (i). And a right heir, or one that 
ſhall be the firſt iſſue of J. S. that hath no child, is capable of a 
remainder by that name, but of land in poſſeſſion he is not capa- 
ble by that name. And a baſtard, as the reputed ſon of J. S. 

may take by a grant to JI. S. and his iſſue. A Biſhop may take by 
the name of a Biſhop without any other name. But if a grant be 
made to the pariſhioners or inhabitants of Dale, ot probis homini- 
bus de Dale, or to the commoners of ſuch a waſte, or to the 

Lord and his tenants bond and free; theſe are not good grants; 
for albeit theſe perſons are capable, yet are they not capable by 
theſe names. | | | & 

If there be two grantees, and one of them doth take by the Dod. & 
deed, it is ſufficient z but if the grant be to one that is no party Stud. gy, 
to the deed, and not to the grantee himſelf ; in this caſe, albeit . "OY 
the grantee and he to whom the grant is made be capable and ne- 5 wi 
ver ſo well deſcribed by their names, yet is the grant void; for no New term; 
grant can be mide but to him that is party to thè deed, except it be of the las, 
by way of remainder. And therefore if a man make a leaſe for 254 281. 
term of life, and after the leſſor grant to a ſtranger that the tenant af hs 
for life ſhall have the land to him afd his heirs ; this grant is void. Lit. 41. 
Et fic de fimilibus. And yet it ſeems in ſome caſes, if one of the 
gtantees be party t6 the deed, that another grantee that is no party 
to the deed may take with him. And therefofe the caſe was. 
Robert gave the tevetſion of lands which Apries-his wiſe did hold 
for her life to Stephan de la moor, Habendam piſt mortem dicæ 
Agnelis in liberum maritagium tum Johanhnt filia ejuſdem Robert ; 
in this caſe it was adjudged, that albeit Jou⁵m were not named be- 
fore the Habendum, yet that ſhe ſhould take in tail with her 

4, in re- huſband. og 

3 Touching this point theſe things ate requiſite. 1. That the 
touching thing whereof the grant is made be 'grantible, and that both in 

the thing reſpect of the nature of the thing atſelf, and alſo of his eſtate that 
8 . doth grant it; för in ſome caſes, albeit the thing for the quality of 
7 5 it be grantable, yet in reſpect of the eſtate and property that the 
r owner hath in it, it is not gramable. 2. That if it be by deed, it 

of the nature be ſufficiently diſtinguiſhed and naniec. a 
of the thing. Amongſt things that are grantable, ſome are grantable Je nove See Fire 
granted: and ® and in theit firſt creation, but hot tranſmifſible nor aſſignable mow 8 
what things afterwards. And ſome are grantd#ble at firſt in their original uk 10 


are granta- "> 
Me Ser os Creation, and aſſignable over afterwards from man to man in infi- (tion ofthe 
terms of 


chargeable; niltum. ; 
or not : All things that may be granted by fine, and whereof a fine may ee, | 
1. In reſpect be levied, may be granted over from man to man. Wk 1 


endete All the things that are before obſerved to be grantable by or Bro. Des 


Perk. SeCt. 
103. 

Bro. Grant; 
3 H. 6. 20. 
0 H. 6. 12. 
Perk. Sect. 
91.87. 101 
Fitz, grant 
145.7 

Co. ſuper 
Lit, 144 


Stat. 34H. 8 
cap. 7. 
Perk, Set, 
90. 


Perk. Sect. 
73. 88. 67. 


Perk. ScQ. 
103 

Per two 
Judges 2 
gainſt one 
Hil. 16 Jac, 
B. R. 


Perk. Se. 


Il, 


— — 


thing itſelf, without deed are grantable over from man to man. And there- 10. 6185 
| | ) See x 
_ — 2 preſentatic 
- ; | (2) 2 Re 
(1) But baſtard cannot be heir, for the eſtate ſhall eſcheat to the Lord. Finch's Law, 117, The®" the word he 


ference between our law and the civil law, reſpecting baſtards being capable of inheriting, is explainee 


1 Bl, Cem. 247. ior 


* 


Chaps 12. „% 237 
fore all corporeal and immoveable thing that lie in liyery, as ma- 
nors, meſſuages, cottages, lands, meadows, paſtures, woods, and - 
the like, are grantable in. fee ſimple, for lite, ot years at firſt, and - | 
_ aſſignable over again at the pleaſure of the grantee. Alſo ; trees, 
and emblements are grantable. And a man may grant the veſture 
or herbage, 7. e. the graſs of his ground ande not the ground itſelf. 
And a man that is ſeiſed in' fee. of, a houſe may give or ſell the 
timber, ſtone, c. of, the houſe, and the. donee or grantee may 


— = 
e 
E 

2222 4 
* l 


8 


W 


— — 
— ths — 


Perk. Seck. take it after the death of the donor. Alſo all. incorpareal». things Rent, ſer- 
103. that lie in grant, as rents, ſervices and the like, are grantable over e. 
3 in fee ſimple, for life, or years, and therefore rents or ſervices re- 

4 6. 850 ſerved upon any eſtate, and rents. granted-out of lands, are grant- - 

Perk. Sect, able over in infinitum. And if a; man have a rent reſerved on a 

91. 85.101: particular eſtate he may grant over parcel of it. But a rent or 

Fitz. grant ſervice ſuſpended cannot be granted. Neither can a. man grant a 

G. fuper tent iſſuing out of a rent. if a rent be granted to me I may grant 

Lit, 144+ it over to a ſtranger before I be ſeiſed of it ; and this grant is good. 


But an annuity it ſeems is not grantable over after the firſt creation 
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. of it. And yet if an annuity be granted to J. S. and his aſſigns pro 

" Stat. 32H. f. confilio ; it ſeems this annuity is grantable over. Advowſons are Advowſons, 
18. 8 7-  grantable in fee ſimple, for life, or years, from man to man in in- &c. - 

its erk. 


err. finitum, Alſo the preſentation to a church before the church is 
void, is grantable ; but when the church is void, that turn is not 
of grantable, for it is then in the nature of a thing in action. Alſo 
. rectories, and tithes, and portions of tithes, and penſions are 
ue grantable from man to man in infinitum (1). - 
8 Perk. Sc. Reverſions and remainders are grantable from man to man in Reverſions 
; 3 86.7% na ſimple, fee tail, for life or years. And if I have a tenantcy and remaia- 
for life of three houſes; I may grant the reverſion of two of them. ders. 
And if I have the reverſion of three houſes and four acres of 
land; I may grant the reverſion of two houſes and of two acres 
of land. And if tenant in tail be of an acre of land the remainder 
to his right heirs, he may grant over this remainder by itſelf ; and 
and yet it is ſuch a thing as the tenant in tail himſelf may bar hy a 
common recovery. But if a grant be of land to I. S. for years, 
the remainder to the right heirs of J. D. and J. D. is living; this 
g remainder is not grantable ſo long as J. D. doth live. Commons, Common. 
bens Of paſture, of turbary, of fiſhing, of eſtovers, are grantable in 
ludees 2. fee, for life, or years, from man to man in infinitum. And yet 
exinit one if a common in groſs and without number be granted to a man and 
wg Jac. ® his heirs ; it ſeems this is not graniable over to another man (2). * p. 2 39- 
95 But if common for a certain number of beaſts be ſo granted, it 
ſeems the law is otherwiſe, and that this is grantable over in caſe 
3 the firſt grant is to the grantee only, and not the grantee and 
e a | „ 
Perk. Sect. Offices are grantable at firſt ; but the great judicial offices of Offices. 
100. the kingdom, as the offices of the Lord keeper, Chief Jultices, or 
Chief Baron, or of other of the Juſtices or Barons, and ſuch like, 
are not grantable over to others, neither may they be executed by 
deputies: But the ſheriffs office, albeit it be not grantable over, 


90. 


Perk. ScQ. 


— * * — 


— 


1 


: mo more amply in Fin. Abr, Grant F. and therein particular ly as to the grant of an annuity, or of 
3 preſentation, 8 

602 R:Il. Aby. 48. contra, a common without number in fee js grantable to another, 18 E. 4. 84. for 
le word heirs implies aſſigns. | 


yet 


Licenſes, 
authorities, 
&c. | 


Poſſibilities. 


P. $40. 


Incidents. 


chamberlain, carver, and the like; neither way theſe be executed 
by deputy but where the grant is ſo (2). | 

Licences, and authorities, are grantable at firſt for the lives of 12 E. 7 23 
the parties or for years. But the grantees of them cannot aſſign '3H.7.1; 
them over. And there!ore if power be given to me to make an 
award or livery of ſ-iſin ; I may not grant over this power to an- 
other. And if licerce be granted me to walk in another man's 
garden, or to go through another man's ground ; I may not give or 

rant this to another. 

A bare poſſibility of an intereſt which is incertain is not grant- Co. 4. 66, 
able. And therefore if one have a term of years in land, and by 5:24 
his will deviſe it to J S. for his life, and afterwards to me for the ag 18 
reſidue of the years; or deviſe it to J. S. if he live fo long as the N 
term ſhall laſt, and if he die before the term end, the remainder 
to me; in theſe caſes, ſo long as [. S. doth live, I cannot grant 
over this poſſibility. So if a leaſe be made to me and my wife for 
life, the remainder to the ſurvivor of us; I may not grant this 
remainder over to another man. But ſuch a poſſibility being cou- 
pled with ſome preſent intereſt is grantable over. And therefore 
if A. have four houſes in execution upon a ſtatute, and by courſe 
of time it will endure thirteen years, and after two of the houſes 
are evicted by elegit for fifteen years; in this caſe he that hath 
this execution upon the ſtatute may aſſign over his intereſt in theſe 
two houſes, for after the execution by the elegit is ſatisfied, A. 
ſhall have the two houſes again until he be ſatisfied The Lord 
cannot grant the wardſhip of the heir of his tenant whilſt the te Perk. Ses. 
nant is living (3). 99. 

Thoſe things that are inſeparably incident to others, are not 1 E. 4.19. 
* grantable without the thing to which they are ſo incident ard 
belonging. And therefore a court Baron, which is evermore Perk. Sed. 
incident to a manor, is not grantable without the manor itſelf : 104. 
common appendant to land, is not grantable without the land it- s H. 7. 7 
ſelf to which it doth belong: and common of eſtovers appendant 


— 


K — 


(1) Wherever one office is incident to another, ſuch incident office is grantable by him who hath be 
principal office, and therefore it is held that the king's grant of the office of county cleck was void, it be- 
ing inſeparably incident to the office of ſheriff, 4 Co. 33 -In like manner, the office of chamberlain df 
the King's Bench is inſeparably incident to the office of marſhal; and therefore a grant of the office & 
marſhal, with a reſervation of the office of chambertain, is void. Per Holt C. J. 2 Salk. 439. 

(2) See accordingly Br. Abr. Deputy, pl. g.—Office of filazer is not grantable or aſſignable over de 


caule 'tis an 


office of truſt, Yin. Abr. Grants (H. 1.) pl. 4.—See more amply who may aſſign bis office. 


Com. Dig. Office (C.)—by whom offices ſhall be granted. Yin. Abr. Offices (A).—as to the grants of 
offices by eccleſiaſtical perſons, ſee Bac. Abr. Offices (D.) and 1 Bury. 219. the caſe of Sir 7 Trelow- 
xcy v. Biſhop of Wincheſter, where the court were unanimouſly of opinion, that an office and fee, which 
exiſtcd before the firſt of Elix. is not within the ſtatute of (1 EAR. c. 19.) but may be granted ſince, ce. 
ciſely in the ſame manner, in which it was granted before. 


(3) See more amply as to the grant of à pofſibility Yin, Abr. Grant (N.) Pofobiliiy (B.) Bac. A. 


| Grants (D. 3.) 


Chap. 1 


16 H. 7. 4. 
Co. ſuper 
Lit. 314. 
Bro. Grant 
173» 

Perk. Se. 
ds, 89. 


Co. 5. 24. 
10. 48. 
Co. ſuper 
Lit. 214. 
Dier 244. 
Per k. Sect. 
86, 57, $5. 
Bro. Done 
17. 14. 28. 
Co. 6. 50, 


See condi- 


; tion, 


Co. ſuper 
132. 

Perk. Sect. 
£6. 


Dier 283, 


Perk, Se. 


92. 
Fitz. Done 
3. 7. 


Perk, Sect. 
99 
Plow. 379. 


(1) If th 
dy preſcrip 
See furthe 
cidents, an 
Þ Tat.ons, 

(2)Ast 
Afignmen: 


16 H. 7. 4. 
Co. fuper 
Lit. 314. 
Bro. Grant 
173. 

Perk. Sect. 
$8, 89. 


Co. 5. 24. 
10. 48. 
Co. ſuper 
Lit. 214. 
Dier 244. 
Per k. Sect. 
86, 87, 85. 
Bro. None 
27, 24. 28. 
Co. 6. go. 


See condi- 


tion. 


Co. ſuper 
232, 

Perk, Set. 
£6. 


Dier 253. 


Perk, Sea. 
92. 

Fitz. Done 
3. 7. 


Perk. Sect. 


90 
Flow. 379. 


3 — 


Chap. 12. 


to a houſe, is not grantable without the houſe itſelf to which it 
doth ns. 


A rent, lervice, or other thing, whilſt it is wholly in ſuſpenſe, Suſpended 
is not grantable. And therefore if the Lord diſſeiſe the tenant things. 


or the tenant infeoff the Lord upon condition; the Lord cannot 
grant over the ſeigniory during this ſuſpenſion, But if one have a 
rent in fee out of my land, and he purchaſe the ſame land for 
life or years; in this caſe, it ſeems the rent is grantable even whilſt 
the eſtate of the land doth continue. So if the tenant make a 
leaſe for years or life of the tenancy to the Lord ; in this caſe, 
the Lord may grant the ſeigniory notwithſtanding. And yet if 
the tenant make a leaſe to another man for life, and the Lord grant 
the ſeigniory to this tenant for life in fee; in this. caſe, it Gi" 
the grantee of the ſeigniory cannot grant it over, becauſe it was 
never in eſſe. | 

Franchiſes, as vi 
leets, conuſance of pleas, fairs, markets, goods of felons, - waifs, 
eſtrays, hundreds, ferries, or paſſages, warrens, and the like, are 
grantable over from man to man, in fee, for lite, or years, in in- 


finitum (1). | 
Things in action, and things of that nature, as cauſes of ſuit, Things in 
rights and titles of entry are not grantable over to ſtrangers but ion. 


in ſpecial caſes. And therefore if a man have diſſeiſed me of 
my land or taken _ my goods ; I may not grant over this land, 
or theſe goods, until J have ſeiſin of them again. Neither can 1 
grant the ſuit which the law doth give to me for my relief in theſe 
caſes to another man, So if I make a feoffment to another man, 
on condition that if I do ſuch a thing, I ſhall have the land again 
in this caſe I may not before or after the time of performance of 
the condition grant over the condition to another. But all theſe 
things I may releaſe to the parties themſelves, for it is a maxim in 
law, that every right, title or intereſt in preſents or in futuro, by 
the joint act of all them that may claim any ſuch right, title or 
intereſt, may be barred or extinguiſhed. And in ſome cafes a 
grantee of a reverſion may take advantage of a condition annexed 
to an eſtate for life or years, If a man owe me money on an obli- 
gation, or the like; I cannot grant this debt to another; but I 
may grant a letter of attorney to another man to ſue for it and re- 
ceive it, or I may grant the writing itſelf to another, and he may 
cancel it or give it to the obligor, A preſentation to a church, 
after the church is become void, is not grantable, for it is in the 
nature of a thing in action. And if a man take my goods from 
me, or from another man in whoſe hands they are, or I buy goods 


of another man and * ſuffer them in his poſſeſſion, and a ftranger* P. 21, 


taketh them from him; it ſeems in theſe caſes, | may give the 
goods to the treſpaſſor, becauſe the property of them is till in 
me (2). 


Truſts and confidences, which are perſonal things, for the Perſonal 
moſt part are not grantable over to others. And hence it is things. 


. 


ews of frank pledge, perquiſites of courts, Franchiſes 


(1) If the King grants liberties to J. S. He cannot grant them over. Nor he who has liberties in groſe 
? preſcription, as hundred, &c. cannot grant them over. Br. Abr. Franchiſes, J. 38. cites 6 E 2.— 
Sce further in Vin. Abr. Franchiſes {A.2.) Sce more amply as to the nature of franchiſes and their in- 
cidents, and therein more particularly as to the privileges of a county palatine; the cinque ports; and cor- 


Prat ons, in Com, Dig. Franchiſes.—2 Bl. Cem. 379. Mod's Infi. 205. 


(2) As to a grant or aſſignment of choſes in action, ſee before in page 94. note 1, ſee further Fin, Abr. 


Aff gument (B) (D.) Grant (G.) Bac, Abr. Grant (D. 1). 
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alſo that offices af truſt and. confidepce are not grantable over byt Chap. 
in ſome ſpecial caſes where they are granted to a man and his af; Co. _ 
ſigns ; or where they are granted 1d a, man and his heirs. And Pie. 233 _ 365 
hence it is allo that a wardſhip by rea ſon of a term in ſocage, which | B. R. 
by the law is given to the next of kin, is not grantable vet tg any 25 H. 8. 
other perſon by the guaidian in ſocage. . 1H. 7. . 
Entire Some things are 19 entire that they cannot be ſevered by grant. Fig. Cay 5 
things. And therefore if a man hold three acres of land of me by twelve 19. 76 oa 4 
pence rent, and I grant the ſervices of the third acre ; this is void; 179. 
and he ſhall have all. of none, for I cannot fever the tenure. But Perk. Sect 
if a man hold land of me by homage, fealty, eſcuage, and a cęr- 90. 
* tain rent; in this caſe I may grant the rem and keep the ſeigniory. Fitz, Gran 
| Villains. A villain is grantable for life, or years; and if the villain gur- Perk. Seq, 40. 
4 ing the eſtate of the grantee, purchaſe land in fee, the grantee ſhall 94 Bro, Done 
have it for ever as a perquiſite albeit he have but an eſtate for life ly. 
, in the villain itſelf (1).  - | 5 5 
Chattles real All chattles real and perſonal, regularly are grantable from man ok 58, 
andperſonal. to man in 1 as leaſes for years, be they preſent or future, as I, 
wardſhips of tenants in capite, or by knight's ſeryice, trees, oxen, Perk. Sea, 
horſes, plate, houſhold-ſtuff, ard the like. Alſo trees, graſs, and 91. 
corn, growing and ſtanding upon the ground, fruit upon the trees, N 
wool upon the ſheeps back, is grantable. ng 
Diſtreſs. If a man ſell me ten load of wood in his wood to be taken by RE 
his aſſignment ; or fell me three acres of wood towards the north ** 
fide of the wood; by this grant, in theſe words, I have ſuch an 
intereſt as is grantahle over. If I make a leaſe by deed of a houſe Pitz. Bam 
to another, and therein it is agreed between us, that if the rent 280. 3 3.80 


be not paid me by ſuch a time I ſhall enter into the houſe, and take 
and fell the goods there as mine own to pay the rent; it ſeems 
this is a good grant of the goods, and that I may do according to 
the agreement. And if one that doth hold land af me, grant to 
me by deed indented that | ſhall diſtrain for my ſervice in all his Fitz. Gnu 
land, this is a good grant. oo 
A man may give or grant money, as, if I deliyer one money, Fitz, Dog 
on condition that if he aſſure me of ſuch land, he ſhall have it, ''- 
otherwiſe that he ſhall re-deliver it to me again, in this caſe, if he 
make the. aſſurance he ſhall have the money, if not, I may have 
an accompt for it. | 35 | 
Fere na- Such things as are feræ nature as conies, hares, deer, and Bro. Done 
34. 


91, 
Co. 4. 64. 


Co.6.S.Geo. 
Curſon'scaſe 
Co. 1. Al- 
tonwood's 
caſe, 

Co. 1. 147. 
10. 48 49. 
Lit. chap. 
Confirma- 
uon. 


Money. 


2 185 ſuch like, are not grantable at all (2). 

Tithes. A parſon of a church may grant his tithes for years, and yet Perk. Sed. 
they are not in him. | | 99» 

Deeds. A man may give or grant his deeds, i. e. the parchment, 


P. 242. paper and wax * to another at his pleaſure, and the grantee Co. 1, 147. 


may keep or cancel them. And therefqie if a man have ap 


— 


FA 


b{4 — 


(i) Yet the villain may purchaſe ſome kind of inherjtgnces in fee ſimple, which the Lord of the * 6 
3 cannot have; as a common /ex7 number, 2 corrody, &c.—Co. Lir. 117. 2.>For the doctrine of villenp Co, ſuper 
oußderr Ut. 45. 


ſee Co. Lit. 116. to 141. Mr. Har grave's argument in Semmerſett*s caſe, and Mr. Efteoick's e 

pf tions on that caſe. . | 

=o (2) A man may be inveſted with a qualified, but not an abſolute property, in creatures that are fre 
72 nature, 1. either per induſtriam, by reclaiming and making them tame by art, induſtry, apd educaien; 
. or by io confining them within his own power that they cannot eſcape, and vſe their naturg] liberty . 
or prepter impotentiam, on account of the inability of the animals, as when birds build in my ess, bl 


Co. 10. 48, | 
49. ( 


— 


; coneys breed in my ground: 3. Or ęrepter privilegium, where à man has the priviledge of huph'%6 tle (1) See acc 
4 ing, or killing animals in excluſion of other perſons.— 2 BI. Cem. 391.—See further as fo the nature 17 n Dig, Gr 
ing or vet 


4 peitv in animals feræ nature, and what remedy may be had againſt perions unlawfully 6. 7 ; 
bt ing them, in 1 Hal. Pleas of the Crown, 5$12.-1 Haul. Fl. c. 94. cop. 33. and Fin, Abr. Fit. Fee H 


fu re . e 5 
obligation 


Chap. 12. Of a GRANT. „ 
Co. ſuper obligation he may give or grant it away, and ſo ſever the debt and 5 
Lit. 232. jt, So tenant in fee ſimple may give or grant away the deeds of 

Tria. 38 El. his land; and the executor in the firſt caſe, and the heit inthe laſt 

8 H.8, 5. Caſe, hath no remedy. But a tenant in tail of land cannot give or 

H.). grant any of the deeds belonging to the land intajiled no more than 

Dove's caſe. the land itſelf. One may give or grant apparel, and it is ſaid if one Apparel. 
1H. 4. 31. make apparel for another, and put it upon him to uſe and wear, this 

Firs, Barre i gift or grant of the apparel itſelf. 


179- If one grant to another all the wool of his ſheep for ſeven years; Wool. 
Perk. Sec. this is a good grant. | | 
6h If one being a Parſon give to another ail the wool he ſhall have 


> 


* Grant. for tithe the next year; this is a good grant. ; 
= If one grant to another his horſe or his cow in the disjunc- Incertainty. 


3 tive; this is a good grant notwithſtanding this incertainty, and 
the donee have election and by that make the grant 
ood (1). | | | | hp 
6 15 eſtate that a man hath in fee ſimple, fee tail, for life, or 2. in reſpe& 
years, in any lands, c. or any rent, or profit apprender out of oftheeſtate, 
the ſame, is grantable from man to man in infinitun. And he Property and 
that hath any ſuch eſtate of any lands may charge it with any rent waa ny 
or profit, to be taken out of it, as long as the eſtate of the land N 
doth laſt. But an eſtate at will is not grantable over. And if an- L. 442 4 
eſtate be made to a man and his heirs without the word aſſigns, le. they Is 
yet he may aſſigu it at his pleaſure, for afligns is included within 
heirs. | 
a E 4.33, An Intereſſe termini, i. e. a leaſe for years to commence in futu- 
Perk. Set. ro, is grantable before the term doth begin; whether it be a leaſe 
9. of the land itſelf, or any rent or other profit out of it. 
Co. 4. 64. The intereſt or eſtate, that a man hath by extent, is aſſignable 
from man to man at pleaſure. : 
| Co.6.8.Geo. The reverfion upon an eſtate tail is grantable ; and yet the tenant 
1 Curſon'scale in tail in poſſeſſion, by the ſuffering of a comman recovery, may 
8 N bar him in reverſion of wy fruit of it. 
"nr _ If an eſtate be made of land upon condition, as, if A. make a 
Co. 1. 14). ſeoffment to B. on condition that if A, pay twenty pounds he ſhall 
10.48 49. have the land again; in this caſe, A. and B. together may at 
Lit. chap. any time before the performance of the condition join together and 
Confirma- grant this land, or charge it with any rent, &c. and this will be 
1 good; for it is a maxim in law, fee ſimple land may be charged 
i one way or other. And in this caſe, B. may grant over his eſtate 
* | alone; but it will be ſubject to the condition. And if B. grant a 
rent out of the land to a ſtranger, and after the condition is per- 
| formed and the feoffor enter; in this caſe he ſhall avoid the rent. 
Co. 1,147. But in this caſe A. cannot grant; for he hath nothing but a polli- 
bility. If one infeoff divers to the uſe of his. fon and heir upon 
condition, and before the time of performance of the condition the 
father and ſon join to grant or charge the land, this is a good grant 
Kh or charge. ; „„ a 
Li. 3 If the tenant in tail, and he that is next in remainder in fee, join P. 243, 
Co. 10. 48, in the grant of a rent charge in fee, and after the tenant in tail 
49. doth die without iſſue; in this eaſe this is a good grant and charge 


— a th. 


(1) See accordingly 1 Ford 668, 9. and further what things may be granted, Yin. Abr. Grants (D). 


em. Dig, Grant (C). | 
R againſt 


4 . A. againſt him in remainder (1). And if 4. doth bargain and fell + 
4 _ my land to B. by indentute, KY before inrolment they do join to grant 
| a rent charge to C. by deed ; in this caſe this is a good charge 
and grant, whether there be any inrolment or not. And fo if do- 
nor and donee in tail grant a rent charge out of the land, and then 
the donee die without ifſue ; in this caſe, the grant is good to 
bind the donor. | | 
If land be granted to two men and to the heirs of their two Co. fuer 
bodies begotten ; in this caſe, albeit they have ſeveral inherit- Lit. itz. 
ancies after their death, yet neither of them can grant away 
his eſtate after his life; for they are divided only in ſuppoſition of 
law. | 4948. 
One coparcener of a ſeigniory may grant his part to a ſtranger, Perk. Sed 
If two jointenants be of a plow land, and one of them doth 23. 
grant to a ſtranger common of paſture for beaſts without number, 5, LE 
to be taken in the ſame land ; this is void. i | 9s 
If two jointenants be of a reverſion, and one of them grant the Perk. Sed. 
whole, this is void for a moiety. - If a man grant or charge that 80. 
which is none of his, and that wherein he -hath no property, it Ferk- Sed. 
being in the grantee, or a ſtranger ; the grant is void. And there- Pier 12. 1 
fore if a man grant a rent charge out of the manor of Dale, or 
grant a reverſion of land, and in truth the grantor hath nothing in 


* 


3 ointenants. 


| 


! 
7 
9 
t 


tl 


4 . . of *s fee the wanor of Dale, or in the land ; in this caſe the grant is void. 


. 
bay 64 


K. 45-44 / And albeit the grantor doth afterward purchaſe the manor, or the 
r . land, yet this will not make the grant good. But if the grant be 
, e.. by fine, or by indenture, there in ſome caſes it ſhall be good by 
[poppe WAY of eſtoppel. And in this caſe, albeit the party recite that it 
BS is his own, yet this will not mend the caſe. And therefore if a 

man recite that he hath a rent of ten pounds a year, and then grant 

five pounds a year parcel of it; in this caſe, if he have no ſuch 

rent the grant is void. + RE 
Servant. A ſhepherd, bailiff, or parker, cannot give or grant away Bro, Done 
the goods of his maſter without authority. And yet it ſeems 56. 4. 
. the ſervant of a taverner or mercer may give or grant his 
Huſband maſters wine or wares (2). And if a wife give or grant the 
and Wife. goods of her huſband ; this is a good gift or grant until the 

huſband diſagree to it, and by his agreement it is made good for 

ever. 3 | 
If a man have a leaſe for years of land, and make a leaſe for plow. 514. 
life of it, or charge it for longer time than the leaſe for years doth 525. 

laſt ; in this caſe, the grant is good for fo long as the nd for years 

doth laſt and no longer. Bur if he make a leaſe for life and give 

livery of ſeiſin, he doth forfeit his eſtate. 

Regularly a man cannot grant or charge that which is not Co. ſaper 

in his own poſſeſſion, albeit, he have a right to it: and therefore Lit. 214 

if a man be diſſeiſed of his land, and before he hath entred EY 
® P. 244. into or ® recovered the land, he doth grant or give the land, or 8.85 

his right to the land, to a ſtranger, or grant à rent charge out 


8 


— 


—— 


(i) When tenant in tail makes a grant ef the thing itſelf intailed, this grant is not void by his deith 
for that the ſame may be made good, it being only voidable z otherwiſe 'tis of a /g granted on! i # 
= entailed thing, as ot a rent granted out of land intailed, this grant is void by the death of the grid 
cc tenant in tail, and the ſame can never be made good after Arg. 1 B,. 32, Walter v. Bruld, 

W (2) See accordingly Yin. Abr. Grants (H. 9.) pl. 4. | | TS: F 
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Done 1; 
Dier 9". 
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Perk. Se 


69. 
Co. 11. 


(1) And 
fore ſeverg: 
So every of 
of the corn 
See fully a: 
(Biens G.). 
en teſtamet 


irrer | 2 
of the land to a ſtranger ; in theſe caſes, the grants are not good, 

And yet ſuch grants by fine may be good by way of eſtoppel. And 
Perk. Set. by a releaſe alſo the right may be exrint. But if one hath a te- Eſtoppel. 


.98. verſion upon an eſtate for life, and he grant a rent iſſuing out of PF wy 18 | 
NE las ay 1 + op 
rf A © i . 5 


And if a man grant common, or tent, notwithſtanding that a e 9 
Fa le 4 TH 


92 
= Juper this land; in this caſe the grant is good, and the charge ſhall, 
. 46. faſten upon the land after the eſtate of the tenant for life is ended, 4, 


ſtranger take the rent or uſe the common at the time of the grant, A r 
yet this 'grant is good ; for a man cannot be out of poſſeſſion of Hoh 8 

Hil. 18. Jac. theſe things but at his pleaſure. And if a leaſe for years be made 

B. R. per. to me, I may grant away my eſtate before my entry. And if the 

2 Juſtices. leaſe be to begin at a day to come; I may aſſign over my intereſt 
before the day come ; for in this caſe the 3 is in me from the 

perk. Sect. time of making of the leaſe, Alſo | may give or ſell my goods 4 


" 92.93 that I have not in poſſeſſion; and therefore if a man take my 
Fitz. Done goods out of mine or another man's poſſeſſion, I may afterwards © 
* _ give or grant theſe goods to him or another man, and this grant or 
ed. Dier 9 30. gift is good. | h | 
Co.4.62.63. A leſſor cannot give or grant the trees growing on the ground Tenant for 
. 3 Dier 395 of his leſſee for ite, or years, without the licence of the 1 life. 


0 SO except they be firſt cut down by the leſſee or ſome other, for then 
<9. be may. And if there be leſſee for life, and the leſſor give the trees 
Co. 11. 50. growing on the ground, and after the leſſee for life dieth ; in this 
caſe the donee cannot take them; for that at the time of the gift 
a property of them was in the leſſee. But if a tenant in fee ſimple 
give or grant the houſes ſtanding, or trees growing, on the ground 
e hath in his poſſeſſion; in this caſe, the grantee or donee may 
take them after the death of the grantor ; and that, albeit they be 
not cut or taken down before his death. And yet if the tenant in Tenant in 
tail give or grant the trees growing upon his intailed land, and the tail, . 
donor die before the trees be cut; in this caſe, the donee or gran - . / 
* tee cannot cut them afterwards, Howbeit if ſuch a tenant in tail Emble 2 2 
give or grant his emblements of corn growing on the. ground; the ent. 
donee may cut and take them after the death of the tenant in 
tail (1). And if the tenant in tail give or grant his trees, and die 
before they be cut, and afterwards, before the iſſue in tail enttt 
into the land, the donee or grantee cut them and take them away; 
in this caſe, the iſſue in tail can bring no action of treſpaſs againſſ 
the donee, or grantee, for the trees: but perhaps, if the trees be 
not removed off the ground, he may take them. 
Dier 35. If two coparceners be of an advowſon, and the one doth Preſentati- 
isH,7, preſent, and then he doth grant the next preſentation ; this is on. 
a good 2 but by this grant doth paſs the next he hath to 
or his companion muſt have the next, So if one be 


$14 


— 


per 
grant, 

823 ſeiſed in fee of an ® advowſon, and he hath a wife, and he“ P. 245. 

6, grant the third preſentation ; this is a good grant, but it ball 


(1) And where there is no grant of them, if tenant in fee, or in tail, die after ſowing the corn, and be- 


fore ſeverance, his executor or admĩaiſtrator ſhall have the emblements as the chattles of the teſtator.— 
death, & every one, who has an uncertain intereſt, if his eſtate determines by the a& of God before ſeverance 
1 of @ of the corn, ſhall have the errblements, or they go to his executor or adminiftrator.—=Cs, Lit. 55, b.— 


See fully as to the nature of emblements, and who ſhall have them, —2 Bl. Com, 122. 403.—Com. Dig. 
(Bens G.)—V;s, Abr. Emblements—( A.) 3 Ath. 16.—and as to & deviſe of them pat, in the chapter 
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3. In reſpe& 
of a former 
grant of the 
ſame thing. 


GRAN. | 
be taken for the third he may grant, which is the fourth, for the 
wife is to have the third for her dower (1). | „ 


- 


If a man have granted a thing once, he cannot afterwards grant Perk. Sed. 


w * N as * 
: 
Chap, 12, 
: ; * 
as 


it again (2). And therefore if a man give or grant me a horſe firſt Dier 35. 


by word of mouth, and after grant him to me by deed ; this ſe- 35%. = 


cond grant is void; and therefore, it there be any fault in this 298, 


grant in writing, it is not material. And if a man grant to me Perk. Sed. 


common of patture without number in his ground, and after make 
the like grant to another ; this ſecond grant is void as to me, albeit 
it be good againſt the grantor. Ard if one grant the next preſenta- 


tion to a church after the death of the prefent incumbent, and af- 


ter grant the ſame to another: or make a leaſe of land to one for 
ten years, and after make a leaſe of the ſame land to another for 
the ſame ten years; or give a horſe to one, and after give the (: 

horſe to another ; in all theſe caſes, the ſecond grant is void. But 


102, 


if the firſt grant or gift be only of part of the thing granted after- 


wards, or of part of the time only, the ſecond grant will be good for 
the overplus. And therefore if one be ſeiſed of a manor, and de- 


_ miſe ten acres of the demeſne to one for ten years, and after demiſe 


the whole manor to another for twenty years; this is a good grant 


ſor the overplus of the manor beſides the ten acres, preſently; and 


for the whole manor, for the laſt ten years. So if the ſecond grant 
be to begin after the firſt is determined; it is good. And if the ſe- 


cond. be fuch as may be ſatisfied and not impeach the former, both 


ſhall ſtand good. And therefore if one that hath an advowſon, 


grant the next preſentation to one, and after he doth grant the next 


4. In reſpe& 
of the nam- 
ing or de- 
ſcription of 
the thing 
granted. 
Miſnamifg 
or Miſreci 
tal. 


P. 246. 


preſentation to another, and doth not fay [after the death of the in- 
cumbent ;] in this caſe the ſecond grant is good, and the grantee 
thereby ſhall have the ſccond avoidance after the death of the pre- 
ſent incumbent (3). 


By the grant of an acre of land or of any other thing, by ES 


name whereby it is called, the reverſion of that thing, if the gran- 
tor have no more but a reverſion, will paſs, and this miſtake will 
not hurt. But it is not fo e conwer/s. . 
if one grant a thing in poſſeſſion, by the name of the reverſion of 
the thing, this is good to paſs the poſſeſſion. Quod non eft lex. 


114. 116, 


Ul Co. 10.106, 
2 And yet ſome have ſaid, 10). 11. 47. 
aJPlow.1go, | 
d Co. ſuper 


Lit: 46. 


For if one make a leaſe for years, and before the leſſee enter, ge av 


the leſſor grant the land by the name of the reverſion or the land; Co. 2. in 


this grant is void. | 
of a manor rendring rent, and after he doth grant the manor by 
the name of the manor ; this is a good grant for the reverſion of 


one grant common, by the name of the reverſion of the common, 
it ſeems this is not good. And yet if one have common and grant 
it for life, and during that * eſtate he doth grant the common by 


the name of toram i/lam Communiam ſuam, Cc. ſome do hold perſons caſe 
Bro, Grant, 


this grant to be good. | 


— 


If one make a leaſe for life of the demeſnes Lane's caſe, 
which doth 


ſeem to 


| this 
the demeſnes, as well as for the reſidue of the manor. But if coils oh 


Dier the 
grant is 

good in 2 
common 


„ 


— 


(i) Parceners ſeiſed of an advowſon may join in a preſentation : but if they cannot agree to preſent, 
the law doth give the firſt pretentment to the eldeſt; and this privilege ſhall deſcend to her iſſue, nay her 
aflignee,ſhall have it ; and ſo ſhall her huſband who is tenant by the curteſy.—Ce, Lit. 166. b. 166. d. 


Sce more amply in Com. Dig. E/gliſe (H. 3.)—#in. Abr. Preſentation (G. a.) 


(2) A ſecond grant of the ſame thing to the ſame perſon by the ſame perſon, and reciting, the former 
grant, mult not be pleaded as a grant, but as a confir mation. 


Ploæv. Cem. 397. 


(3) Ut res magts valeat gaam pereat, according to the rule of conſtruction, mentioned in page 84. 


Any 


14 H. 
27 H. 6 


Co, ſups 
Lit. 15c 
Mich. 7 
Curia. B 


Perk. 80 


Bro. Cr. 
12. 

Perk. Se 
79. 

Per. Ch. 
Juſtice f 
ton & Y 
verton ( 
B. Mic. 
Car. int 
caſe of E 
ward Cr 


other lan 


Pais; for 
Ciles, 


. 


44 4 


Co. 6.66, Any thing 2 by the name whereby it is and hath 
45 E. 3. 6. been uſually called of latter times, within nine or ten years or 
Bro. Grant /. thereabouts, albeit it be an improper name, and not the ancient 
W name of the thing, but a name newly gotten. And fo a mator 
cg may paſs by the name of a meſſuage or farm, or a farm or ma- 


nor by the name of a meſſuage, if it be fo. uſually called and 


repured (1). So the great houſes in London called Exeter and 


Dorſet houſes may be granted by thoſe names. And if a man grant 


14H. 8.1, that which in deed is a paſture ground, by the name of a wood; 


27H. 6. 2. or grant that which in deed is a wood, by the name of a palture 


ground; and the things are called by thoſe names; theſe are good 
nts of thoſe things. And if one grant by the name of a great 
eld, that which in deed is but a little cloſe, but it is uſually called 
by the name of a great field; this is a good grant of this thing. 
So if one grant by the name of a plow land, that which in truth 


is but an acre of land, or grant by the name of a manor, that which 


is but a plow land ; theſe grants are good. And fo it ſeems it is 

e & converſo. But if a man grant a houſe, or a meſſuage ; by this 

Co, ſuper grant an acre of land will not paſs, | | 

4 — the grant of ſervices, a rent reſerved upon an eftate tail will 
Ich. 7 K | 48 e 

Cutis. B. K. If a man make a leaſe of one houſe to another for years, and 

the leſſee divide it and make two houſes of it, and after the leſſor 


doth grant the reverſion of it by the name of one houſe; this is a 
good grant to paſs it. And if one leaſe three houſes to three ſe- 


veral men at ſeveral times, and they divide them into twenty nine 
tenements and houſholds in them all; and the firſt leſſor doth grant 
them by the name of three meſſuages : this is a good grant to paſs 
them all, Bur if he grant by the name of fifteen meſſuages or te- 
nements only; it ſeems this is good for no more but for fifteen of 

Perk. Se, the ſubdivided tenements (2). | 

Lins If one recite that he hath a rent charge iſſuing out of black 
acre and white acre, and then grant the ſame rent, and in truth it 
doth iſſue out of black acre only; or if he do recite that it doth 
iſſue out of one acre when in truth it doth iſſue out of both; 
in both theſe caſes the grant is good, notwithſtanding theſe miſ- 

Bro. Crant takes. : | FEY 


2 — be patron of the church of S. Peter and Paul in D. 
Per, Ch. or of the church of S. Paul ; theſe are void grants to paſs the 
Juſtice Hut- preſentation. | | | | 

es yo If one grant a rent out of white acre by the name of a rent out 
B. Mic :. Of black acre ; this grant is void as to charge white acre. 

Car. in he If one have a manor called Steeple Lawington, and he grant 
caſe of Ed- it by the name of weſt Lawington alias Steeple Lawington, it is 


ward Crew. a good grant by the [alias] “ eſpecially if the grant ſay [lying in“ P. 247. 


grant the next zeſentation of the church of S. Peter, | 


C— 2 
* _— 


_ (1) A manor in reputation, but which is not in truth a manor,” does not paſs by the name of a manor 
in 2 Fine or recovery ; for they are grounded on original writs, which ought to be certain, and not to be 
taken by intendment; but otherwiſe in a grant or feoffment, for there the intent of the parties ſhall help 


it. Ney 5. Johnſon v. Heyden. — Br. Abr. Feoffment, pl. 14. ſee further 1 Lev. 27. 


(2) If a man make a leaſe of eight tenements in D. by ſeveral leaſes, and then by deed recite ſeven of 
the leaſes, and grant the reverſion of them to A. with all his lands, heuſes, and ediſicer ts, D. having no 
Other lands &c. in D. than the eight tenements, the reverſion of the eighth tenement iſot recited ſhall 
5 tor the other words, all his lands, &c. cannot otherwiſe be ſatisfied.— 1 1. Alr. Hagget v. 
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9 7 — 52 wo e had it not by deſcent but by purchaſe ; this is a good grant of the wn the 


*P. 248. 


—_— 


| FI 
Of GRAN T. 

Lavington] and the manor of Steeple Lauingten doth lie in that 

pariſh, and the grantor hath no other land there. | 

If one grant all his lands which he bath in D. in this manner, Mic. 2 te. 

[All my lands in D. which I had of the grant of J. & ;] this is a in Bron 

good grant of all his lands in D.-albeit. he had them not of the eel. 
rant of J. S. but of the grant of another. But if the words be 

Call my lands which I had by the grant of I S. in DO:] in this caſe 

the grant is not good to carry any other lands in D, but ſuch as he 

had of the grant of J. S. So if one grant in this manner [all my Plow. 169. 

manor of Sale, in Dale, which I bad by deſcent] and in truth he 395. And 


manor. So if one grant all his lands in Dale, and ſay no more; . 


4 — A uA. this is à good grant to paſs all his lands there. But if one grant in Popham 


this manner [all my lands in Dale which | had by deſcent from my 2 Jac. B. l. 
father,] and in truth I had them not by deſcent but by purchaſe, _ 
this grant is void and will not paſs thoſe lands. So if I grant in this Pier 87. 
manner [all my lands that I had by the attainder of I. S.] and in 
truth I had no land by that means; this grant is void. And if I Mic. 2 Ja, 
ant after this manner [all my lands in B. in the tenure of D. which age 
had of the gift of J. S.] and in truth it doth lie in B. and is in the 1c 
tenure of D. but it was not purchaſed of J. S. this is a good grant 
to paſs the land. c | BETS | 
f a pariſh lie in two counties, wiz. Berks and Wilts, and one Dier 299. 
gu in this manner [all his cloſe called Callis in the pariſh ot Co. 3. 10. 
ur in the county of Berks] and in truth the cloſe doth lie in the 
county of Wilts; this is a good grant to paſs the cloſe. But if one 
grant in this manner [all his houſes in the pariſh of St. Bottolph 
extra Algate late in the tenure of R.] and in truth he hath no. 
houſes there, but he hath ſome houſes in St. Bottolph extra Alder ſ- 
ate; this is a void grant. And yet if the grant be in this manner. 
Fall that my houſe in the occupation of J S. in St. Andrew's pariſh] 
whereas in truth it is in the pariſh of K. but in the occupationiof 
J. & it ſeems this grant is good to paſs the houſe. But if it be thus 
[all that my houſe in Sr. Andrew's pariſh in Holborn in the occu- 
pation of J. S.] and in truth it is in another pariſh, but in his occu- 
pation ; this grant is not good to paſs the houſe. © ty As 
If one grant in this manner ' [my manor of Dale which appeareth Hil. 2 Jac, 
by office found to be of the value of ten pounds per annum} and in e ao 
truth in the office it is found at twenty pounds per annum z this 
grant is good notwithſtanding this miſpriſion. | 
If one 
of the poſſeſſion of the Abbot of S. and late in the poſſeſſion of B. R. 
X.] and in truth it was never in the poſſeſſion of K. this grant Co. . 3 
is good notwithſtanding, But if the grant be thus (omnia illa 
terras fc. “ in tenura I. S. jacen. in W. nuper prioratui de 8. 
Jſpedan.) and in truth the land doth lie in S. and not in W ; this 
is no good grant to paſs the lands in S. And if the lands do 
lie in W. but are in the tenure of J. D. and not in the tenure 
8 S. the grant is void to paſs the lands in the occupation of | 
J. F. | | 
If one purchaſe land of 7. S. in T. and have no other land Dier 112 
there, and he grant his land in 7. late the land of R. S. or Be. 
late the land of S. and miſtake or omit the chriſtian name; 


this 


* 


12. 
C | a * 
5 1 d 


rant in this manner [all my manor of V. late parcel Paſc. 7 Jac 
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Dier 80 
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Inter F 
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S.] by his none but thoſe lands that were the lands of J. S. wil! Fat. eve 


Dier go. 


Bro. Grant 
69. 


Bro, Grant 


53. 
7 H. 4. 41. 


Co. 1. 46. 


C:ria Co. B. 
Paſc. 9 Jac, 
Inter Plat. 
& Sleep. 
Bro. Grant 


53. 


Chap. 12. 


this caſe he grant all his land in T. and ſay no more, this is a go 


Peter only the grant is good for the whole farm. 


Of 3] GRANT, 41447 
this grant is good, notwithſtanding this miſtake. And ſo alſo it 
is where there is a blank left for the chriſtian. name. And if 1 


grant to paſs the land. And if one grant [all his lands in D. called 
N. which were the lands of J. S.] this is a good grant to paſs the“ e 3 
lands called V. though they were never the lands of J. S. But © . A go 
if the grant be [of all his lands in D. which were the lands of 1. Oer 4 92 


ſs. TH 58 : 

If one grant in this manner [all my meadow in D. containing 
ten acres] whereas in truth his meadow there doth contain twen- 
ty acres, it ſeems this is a good grant for the whole twenty acres. 
So if one grant thus [all thoſe forty ſeven acres of land by the 
ſleight, whereof fifteen lie in D. twenty in E. and twenty five in 
F.] and intruth all of them do lie in F. and none of them in D. or 
E. this is a good grant to carry the whole forty ſeven acres. 

If one grant twenty load of wood, and ſay in his grant [of „ E 55 
which twenty load of wood he had fixteen load by the grant of his 
father I. S.] and in truth I. S. did not grant any wood to him at 
all, or did not grant unto him ſixteen load only : this is a good 
grant of the twenty load of wood, notwithſtanding this falſe re- 

cital. | . 

If one grant his manor of D. and doth not ſay in what town or 
towns it doth lie; this is a good grant. But it is beſt to ſay in what 
towns the manor doth lie; for if it lie in divers places (as it may) 
and any of the places into which it goeth be omitted, and the reſt 
are ſet down ; no part of the manor lying in the town that is not 

expreſſed will paſs. ; 1 

If one grant a manor, and that which in truth is but one ma- 
nor, by the name of the manor of 4. and B. this is a good: grant 

of the manor. And fo alſo it is if it be two manors, as if a man 
be ſeiſed of the manors of Ryton and Condor in the county of Sa- 
/op, and he grant in this manner [totum illud Manerium de Ryton 
& Condor cum pertinen. in Com. Salopie :] this is a good grant of 
both the manors. Otherwiſe it is in caſe of the King. | Prerogative, 

If one have a farm of land, meadow, &c. by leaſe called 

Hodges, lying within the pariſhes of St. Stephen and f. Peter in 
St. Alban's;\ and he, reciting the ſaid leaſe, grant to C. his term, 
and intereſt in the houſe, lands, tc. called Hodges in the pariſh 
of St. Peter * and St. Albans ; this grant is good only for ſo much“ P. 249. 
as doth lie in the pariſh of St. Peter, and not for that which doth 
lie in St. Stephens. But if he grant the farm, and doth not ſay in 

what pariſh it doth lie; this is a good grant of the whole farm. 

As in the caſe before of a manor that doth lie in divers pariſhes, 

And if in the caſe here, the farm lie within OS of Sr. 
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one recite, 
that whereas he hath ſuch lands by forfeiture, or whereas ſuch a 
one hath an eſtate of his land, or whereas the grantee hath paid 
bim ten pounds or done him ſuch ſervice, or the like, and theſe 
things are not true, and afterwards he doth grant the land by apt 
words; this miſtake in theſe caſes will not hurt the grant. But 
otherwiſe it is in caſe of the King, in ſome of theſe caſes. > Preregative. 

If one have a manor in which he hath parks and fiſhponds, 


and he grant the manor for life, except the game and fiſh, _ 
after 


2 V. 
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after grant the reverſion of the manor ; this-is a good grant of the 
game and fiſh alſo, 3 e e 
If a grant be of [Centum libratas terre, or 50 libratas terre or Co. 
of Centum ſolidat' terræ] it ſeems theſe are n and that Lit. 5. 
hereby doth paſs land of that value, and ſo of more or leſs. 
If a grant be of an acre of land covered with water, this is a 2 ſuper 
ant. | It. 4 
If a grant be of a certain portion of land or tithes, or of the pier g,. 
fourth part of land or tithes, and there be a ſufficient certainty in the 348. ;. 
deſcription of it, this grant is good. And therefore if the grant be 
of the fourth part of the tithes, and of the offerings of the church 
of St. Peter, this is a good grant, | 
If one, ſeiſed of an advowſon in fee, grant to J. S. that as oft Bro. Grant, 
as the church is void he ſhall name the clerk to the grantor, and 101, 121. 
he ſhall preſent him to the ordinary; this is a good grant of the ad- 
vowſon. 8 8 
A reverſion may be granted by the name of a remainder, or a Dier 46. 
remainder by the name of a reverſion, and ſuch a grant is good, Plow. in 
As if one grant land to J. S. the reverſion to I. D. this is a good grant 3 2 
of the remainder. f Ss | N 
If one make a leaſe of land to huſband and wife for their lives, Pitz. Gram, 
ane And after grant the reverſion of this by the name of the reverſion 63. 
| of the land which the wife doth hold for life ; this grant is void. - 
So if one grant to two for life, and after grant the reverſion of one 
of them, this is void. . 
A fulling, or griſt mill, may be granted by the name of a mill 21 Aff. pl. 


— 


— 


only. | > 
Incertainty. If one grant in this manner [all that his meſſuage, Nc. And all - fow ES 


the lands, meadows, and paſtures, thereunto belonging; this is a f. L ele 
good grant, and certain enough to paſs all the lands, meadows and 35. 
paſtures uſually occcupied therewith. | 

* If the Lord grant his manor by the name of [his manor with Fitz. Grant. 
the reverſion of all his tenants] or by the name of [the reverſion of all 0 fo 
his tenants bond and free which hold for life or years ;] and do not ew 
name them by their particular names; theſe grants are good in theſe = 

caſes and certain enough. 

If one grant land, and ſay not in what patiſh or county or vil- Bro. Gratt. 
lage it doth lie; yet if there be any other matter to deſcribe it; it 33. 
ſeems the grant is good enongh, and it may be averred where it Co. 9: 47: 
lieth. But if there be no circumſtantial matter in the grant to denote 
and decypher out where it doth lie; it ſeems the grant is void for 
incertainty (i). And therefore if one grant his manor of Dale; or 
his lands in the occupation of J. S. or his lands that deſcended to 
J. S. or his lands that did belong to the priory of S. or the like; 
theſe are good grants and certain enough. Id cerium eſ quod cer- 
tum reddi poteſt. 

If there be tenant for life of three houſes, and four acres of Perk. Sed. 

land, and he in reverſion grant the reverſion of two houſes and of 73+ 
two acres of this land; this is a good grant and hath ſufficient cer- | 
tainty in it. | 

If a grant be incertain altogether, and have not ſufficient Perk. Ses. 
certainty in it, and cannot be made certain by ſome matter ex *7* 


P. 250. 


— 


(1) So ia like manner where there is any uncertainty in the Imitation of the eſtate, as where A. pol 
ſeſſed of lands for a term of two thouſand years, grants to B. and his wife, without mentioning 3 
to the ule of C. for his life and to the heirs of his body; and in default of iſſue to B. for one thoul: 
eight hundred years; the firſt limitation held to be void for uncertainty, it mentioning to grant to B. and 
a. and not ſaying for what eftate or term. See Kc v. Duck, 2 Fern, 684. ö f 
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poſt fate, it is void. And therefore if there be Lord and tenant of 5 
three acres of land 1 and twelve pence rent, and the Lord 
: grant [the ſervices of the third acre] to a ſtranger ; this grant is 
Perk. Set. meerly void. So if huſband and wife hold an acre of land jointly of 
68, 68. J. S. for their lives, and J. S. grant the reverſion of the acre of land 
which the huſband alone doth hold for his life; this grant is void. 
So if there be Lord and three joint-tenants, and the Lord grant the 
gH. 6,12. ſervices of one of them to a ſtranger ; this grant is void. So if one 
have twenty tenants that do pay him twelve pence a-piece rent, and 
he grant five ſhillings yearly out of theſe rents, and doth not fay 
44E. 3-17. of which tenants, this grant is void for incertainty. So if conu- 
Bro. Grant (ance of pleas be granted, and it is not ſaid before whom: this is 
it, 2 utterly void. So if one have two tenements, and doth grant the 
. reverſion of one of them, and doth not ſay which; this is void 
bier 91. for incertainty. So if one grant eſtovers to another, and ſay not 
what nor how ; this is void. So if one am me ſo many of his- 
trees, or of his horſes as may be reaſonably ſpared ; this grant is 
void (1). And yet if one grant me ſo many of his trees as J. S. 
Co. 5. 24. ſhall think fit; it ſeems this grant is good: And if one grant me 
one hundred load of wood to be taken by the aſſignment of the 
w grantor, or to be taken by the aſſignment of J. S. theſe are good 
rants, So if one grant me three acres of wood toward the north 
ide of the wood; this is a good grant, and certain enough. 
Bro. Done If one grant to one of the children of J. S. and J. S. hath 
* more * than one, and he doth not deſcribe which he doth intend ; * P. 251. 
Ne _ ant is void for incertainty. 4 = 4. 4 7 & 5 2 
4. 36. one grant to me a rent, or a tobe; twenty ſhillings, or for 1 
F ſhillings _ common of paſture, or rent; in hy divjundive, which . r 
. 7 - . 2 Act - la 
is at firſt very incertain ; yet this grant may become good, for if I # F, . 
make my election, or he pay the rent, or perform the grant in ei? 
Perk. Se, ther part; the grant is now become good. So if one be ſeiſed of 42 na. her {Z 


P_ — 
- 


£86 A ic” 


nt, 76. two actes of land, and he doth leaſe them for life, and grant tber 2 * 
4 remainder of one of them, and doth not ſay of which, to J. S. in 2. r 1 
this caſe, if J. S. make his election which acre he will have, the *** Zc+.4..2.944 Wl 


tion, and not before, the grant is good. And if in theſe caſes, the 

grantee doth not make his election during his life, it ſeems the 

Bro. Grant grant will never be good. If one be ſeizes of land, and leaſe it 

7. for years rendring ten ſhillings rent, and after he doth grant a rent 

of ten ſhillings out of this Tang to a ſtranger ; in this caſe, albeit 

there be ſome incertainty in the grant, yet this is a good grant of 

a rent of ten ſhillings ; but it ſhall be taken a grant of a new and 

not of the old rent, and therefore ſhall not take effect until the 
particular eftate he ended. 

See more to this point in Deeds and their Expoſition, chap. 5. 

numb. 15. and Fine, chap. 2. numb. 7 (2). | 
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{1) For there is no ſtandard ta reduce the grant to a certainty, Heb, 168. Moor 880. : 
(z) And further, as to miſtakes and miſrecital in grants,” in reſpect of names or things, —in Bac. 
Abr. Grants (H.) Vin. Abr. Grants (D.) | 
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4 5. In reſpe& +, In ſome caſes, albeit there be in a grant a good grantor, and a 

8 - Ra Wag good grantee, and a thing granted, and all theſe are duly and cer- 

4 - parts of the tainly deſcribed, yet the grant may be void for ſome fault in ſome 
4 grant. other thing touching the grant: as, 1. In the commencement of 21 H. 
14 1. In the the eſtate. For if a man be poſſeſſed of a term of years, albeit Bro. Gay, | Co, ſupe 
; i commence- it be one hundred years, or upwards, and grant to another all the 184. Lit, 


4 ; _ 38 reſidue of this term of years that ſhall be to come at the time Plow, 4 
. of his death; this grant is void for incertainty, And yet if a man 
11 7 4. WY 22 poſſeſſed of ſuch a term in land, grant the land to another, to have 
133 wet, 7 and to hold to him after the death of the grantor for fifty years, or 
ebe. 2 for two hundred years; theſe are good grants; and in the firſt 


1 
e, cafe, the grantee ſhall have fifty years, if there be ſo many to 
þ come of the term of one hundred years at the death of the grantor ; 


and in the laſt caſe, the gromes ſhall have the land for-the whole 


- , A one hundred years, or ſo many of them as are to come at the 7H. 6. 4 

7 death of the grantor. So if one grant any thing that doth Jie in Dier gl. 21H. 2. 

33 livery or in gent, and that is in eſſe at the time of the grant, in Co. ;. . —— 

Ch fre fee ſimple, fee tail, or for life, and the eſtate is to begin at a day No 
to come ; this for the moſt part is void: howbeit in ſome; caſes 15 

elw. 88 


Incertainty. the livery of ſeiſin will help it. But a leaſe for years to begin in paſe. 7 Jie 
futuro is good enough. And if a leaſe be made to one for years, Dennis; 

P. 252. or for years determinable upon lives, * and after a leaſe is made cafe. 
to another of the ſaine thing, to have and to hold from the end of 
the former leaſe, this is a good leaſe, . and the commencement cer- . 
tain enough. So if a leaſe be made of land to one for life, and 
after the reverſion thereof is granted to another for life, cum poſt Craddock. 
mortem wel alio modo wacare contigerit; this is good. So if a caſe. 
leaſe be made to one for twenty years if he live ſo long, and after cw Joc 
a leaſe is made to another Habendum after the end of the term 
granted to the leſſee, for twenty years to be accompted from the 
date of the deed laſt made, this is a good grant for twenty years 

74 j after the firſt leaſe ended, and the words [to be accompted, c.] 

ſhall be rejected. And if one grant a rent to me, Habendum from co. g. 
the time of my full age for my life, and I am of full age at the pj, ,,, 
time of the grant, this grant is good for my life. If a woman co. 6. 36 
ſole have a leaſe for years and take a huſband, and then he in re- 


verſion grant the land to another, Habendum after the term grant- 


ed to the huſband, c. where in truth it was never granted to Pr og 

the huſband but by an act of law, wiz. the marriage, yet this is a (1) Thi: 

2. la the li- good leaſe. 2. In the limitation of the eſtate. For if a grant be 21 H. 6.15 ia ſeveral 
mitation of to two £9 heredibus, without ſuis, this is void for incertainty. And the conſtru 
the eſtate: : : | _ acceptable 
or in the Ha. Vet a grant to one & heredibus, is good. And if a man grant, = of grants 3 
bendum of two acres, to have and to hold the one in fee ſimple and the other plow. 151. Where t 
the grant. in fee tail; or the one in fee ſimple and the other for life ; and underſtand 
doth not ſet down which in fee ſimple, &c. in certain; yet this gy ther 

Incertainty. grant is good, and the grantee hath the election. And yet if one 8 _ 
| grant two acres to two men, Habendum the one to the one, and not one par 

the other to the other, and fay not which either of them ſhall A deed « 

have; this is void for incertainty. And if one have a reverſion Co. to. 107. iſſurance, t 

of land after a leaſe for years, and grant the land Habendum the Plou. 1. DO 9 

2 ar 48 

reverſion, or grant the reverſion Habendum the land, this is intention of 

good. Id. Ch. | 

6. In reſpect In ſome caſes, a grant or gift may be void, at leaſt to ſome per- theſe two n 
| - _ wy c ſons and purpoſes when there are none of the defects aforeſaid ohm : 
1 in it; as when it is made upon a corrupt contract, or to the remarkable 
a N end Chief Juſtic 

ſuch a manr 


fir 9 the int 


ora RN r. "a 
' end to. defrqud..creditors. of their, debts, or ,purchaors. of their 
— bought, or the like; whereof ſee before in Deed, cbap. 4. 
nu 8 i : - Aion: | 
21 H. 7. 5. Aud in ſome caſes, albeit, there be no other fault in the grant, 7. Io reſpect 
nt Co. ſuper yet it way become void for want of ſome other matter that of the omi. 
| Lit, ought to be done, as inrolment, livery of ſeiſin, attornment, c. ſon of ſome. 
88. for where theſe things are requiſite, the grant is not d untir $0 Ys 
10 they be had, neither for that thing which will not paſs without 5 
that ceremony, nor yet for that which otherwiſe would paſs by the _ 
deed. And therefore if a feoffinent be made of a manor to which 
an adyowſon is appendant, and no livery is made, ſo that the ma- 
nor doth not paſs ; the advowſon will not paſs neither. Where a 
grant may be void by the refuſal or waiver of the grantee, ſee be- 
fore in deed, numb. 6. chap, 4. 1 | 2 | 
+H.6. 43. | * If one make a feoffment with warranty, and after the feoffees p 2 
. 10H. 2. 23. doth grant to the feoffor, that neither he nor his heirs ſhall vouch the g. What hall 
\ Perk, Sect. arrantor or his heirs upon the warranty; this is a good diſcharge of be ſaid a 


2. Grant. the benefit of the voucher, and doth bar the feoffee of it. And yet he bond grant 
10 may bring a warrantia Cherie ſtill. So if one grant to me a rent- * 
h. elw. 88. charge, and afterwards I grant to him that he ſhall not be ſued for or diſchar- 
this rent; this is a good grant to bar me of bringing an annuity for ges or not. 
the tent; and yet I may diſtrain for the rent ſtill. And ſo 2.conwer/o,. | 
if I grant to the grantor, that he ſhall not be diftrained-for the 
rent; by this I * Sor of a diſtreſs, but not of brioging an an- 
nuity for the rent. So if the Lord doth gram to his tenant, hold- 
c ing. by Knight's ſervice, that his heirs ſhall not be in ward, Cc. 
or 2 man doth grant to his debtor that he will not ſue him for the 
* debt at all, or until ſuch a time; or one grant to his leſſee for 
life or years that he ſhall not be impeached for waſte; all theſe | 
are good diſcharges, and may be pleaded by way of bar to ayoid 25 
circuity of ation. | OS | | | | 
And now becauſe attornment, as hath been ſhewed, is neceſſary 
in ſome caſes to the perfection of ſome conveyances and grants of 
Nt things that lie in grant and not in'livery, we muſt therefore hete ere 
36. we can go further, as a neceffary appendix to Grants, add the learn- 
ing of attornment, which followeth next in order (1). 


8 


W 3 * ” ” P 7 AI Dr. 


(1) This chapter on grants, does not particularly contain any tules for their conſtruction; it refers 


6. 16. in ſeveral parts to the chapter on the expoſition of deeds : that chapter contains ſomeꝰgeneral rules for 
28, the conſtruction of all parts of all kinds of deeds: and in addition thereto, it may not be altogether un- 
dell. ieceptable to the reader to have ſubjoined ſome caſes, which ſerve to eſtabliſh the rules of conſtruction 
; of grants in general 

152. Where there is ſufficient matter ta guide the intent of the party, in ſuch manner that lay perſons may 


underſtand it; or ſufficient matter is contained in the deed to ſbezo the intent; there the deed, and the 
"rg _—_— ſhall be taken ſo as to make the deed good, rather than deſtroy it. ind bum v. Wind- 
om. And. 60. 

But in conſtruing the deed according to the intent, the conſtruction muſt be upon the whole deed, and 
not one part taken, and another left out.—Baldwin v. Martin. And. 225. 

A deed ought to be ſo expounded, that all parts of it may tand together; and it being a common 
e, * Judges ſhall break the deed in pieces to fulfil the intenta of the parties: per Archer J. Cart. 
99. eiten g Co, 47. 

As far as it = ſtand with the rule of law, it is honourable for all Judges to judge according to the 
intention of the parties, and ſo they ought to do. Co. Lit. 314. b. | 

Ld. Ch. J. Willes, in delivering the opinion of the Judges in the caſe of Smith v. Packburſt, mentions 
theſe two mazims, „that ſuch a conſtruction ought to be made of deeds, ut res magis waleat quam pe- 
yea hat the end and deſign of deeds ſhould take effect“ and . that ſuch a conſtruction ſhould be made 
of the words in a deed as is moſt agreeable to the intent of the grantor, and ex;reſſes himſelf in theſe 
remarkable words :— Theſe maxima, are founded upon the greateſt authority, Coke, Plowuden, and Lord 
Chief Juſtice Hale; and the law commends the aſfutia the cunning of Judges, in conſtruing words in 
'uch a manner as ſhall beſt anſwer the intent ; the art of conſtruing words in ſuch a manner as ſhall de- 
Arg the intent, may ſhew the ingenuity of coun(e i, but is very ill becoming a judge. 3 Ark. 136. 
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thing there; and the difference between general grants and particular appears in Pl. C. 191, Wreteſley i cale. 
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. Of RANT. 
In expounding a grant according to the intent, it muſt be done according to the intent at the rime of il. 
grant; 25, if I grant an annuity to I. S. until he be promoted to « competent benefice, and at the time of 
the grant he was but a mean perſon, and afterwards is made an Archdeacon, yet if I offer him z 
tent benefice according to his eſtate at the time of the grant, the annuity doth ceaſe, Cre. Elis. | 
The law in the true conſtruction of grants hath reſpect to the efate of the grantor,—to the ability of ia 
grantee; to the conſideration which leads the eſtate; and to the recompence'and boſe which is ſuſtained. 
per Doderidge ],—in 3 Bulſ. 125, Gough v. Howard. f 
When there are two clauſes in a deed, of which the latter is contradifory to the former; there the for. 
mer ſhall ſtand : per Nicholas J. Hard. 94. | | 8 6 
Ag inſenſble clauſe doth not make the reſidue of the deed vicious, which is ſenſible of itſelf, 1 Sound, 
320, Pordage v. Cole. | | | 
One clauſe may be explained by another. 7 Rep. 41. 4. Berisford's caſe, | 
2 in company have other conſtruQtions than when they are alone, Hob. 278, Earl of Clauricl. 
ard's caſe. ; ny . 
ae will conſtrue that part of a grant to precede, which ought to precede. 10 Rep. 28. Sn 
oſpital caſe. I 
No conſtruCtion ſhall be made contrary to the very expreſs words of the grant. Winch, 47, Biſhop 
Glouceſler v. Mood. 18 a * os 
Qgoties in verbis nulla eſt ambiguitas, ibi nulla expeſitio contra verba fienda fl. 2 Saund, 167, Lain 
v. Carne, Wing. Max. 24. | © oh o 
When the words are capable of different expoſitions, that ſhall be taken which ſupports the declariti· 
on or agreement, and not that which defeats it. 1 Salk, 324. 2 v. Aland. it's | 
Conſtruction of words ſhall be taken according to the vulgar and uſual ſenſe and manner of ſprech is 
"_ places, where the words are ſpaken. 1 Bu. 175, Hewett v. Painter. 8 85 ; | 
ords in grants ſhall be conſtrued according to a reaſonable and eaſy ſenſe, and not trained to thing 
unlikely and unuſual. Hob. 304. in caſe of London v. The Collegiate Church of Sruthwell, . 
Verba pefteriora, propter certitudinem addita, ad priora, que certitudine indigent ſunt referenda, Ving. 
167. See the inſtances there put to ſupport this maxim. 8 
General words do not imply any certainty, nor ſhall conclude any common perſon to fay, that he has to 


Words ſubſequent may qualify and abridge, but not de/trey, the generality of the words precedent, 8 
Rep. 164. b. in Altham's caſe. 

The rule, that the general words 12 ſhall be reflrained by the precedent particular ward, is 
good and general; eſpecially where the particular words comprehend and expreſs a thing of an isferur 
nature to the general words ſubſequent ; and that the general words are put without their dividing difer. 
ences; for there indeed the generality of them, ſhall be controlled by the bounds of the particular prece- 
dent words. But where the general words do put the proper > a of particulars,. and beſides tale 
a higher ſpecies than the particilars mentioned before; as where the deviſe was of all his plate and jey- 
els, and all other his eſtate real and perſonal, &c. there the general words fball over reach the partici . 
lars before, as if in the Archbiſhop of -Conterbaryy cafe, in 2 Rep. the words had been, [and all the ec- 
cleſiaſtical perſons of ſuperior or inferior rank ;] they would have taken in Archbiſhops, Biſhops, &c, pet 
Holt Ch. J. 6 Med. 107. Counteſs of Bridgewater v. Duke of Bolton. _ 1 ; 

When words contained in a deed go to ſeveral ſenſes and purpoſes, the deed ſhall be taken according 
to the ſenſe of the words, without taking or expounding any word to be vain or confounding the ſenſe of 
it, as if in the deed be contained dedi, remifi, Fc. this may be a deed of grant, feoffment, releale, or. 
confirmation, or all theſe as the caſe requires, 2 And. 20. Earl of Pembroke v. Barkly. 
| When word: of divers natures are inſerted in a conveyance, the grantee has election to uſe which of 
them he will. 2 Brownl. 292, Smallmanv. Piti. f 

Talis interpretatio ſemper fiendg eff, ut evitetur abſurdum, ef inconvenient, et ue judicium fit illaſerizn, 
—1 Co, 562. a—>Wing. 21, | | 
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vo | 5 Of an Attornment. 


N attornment is the agreement of the tenant to the grant of ,, Quid. 


" _ the ſeigniory, or of a rent; or the agreement of the donee 
Terms of jn tail, or tenant for life, or years, to a grant of a reverſion or of a 
the law. remainder made to another. As where the Lord, or one that hath 
— a rent out of land, doth grant over his ſeigniory, or his rent to 
65 %ĩ another; or one that hath a reverſion or a remainder, after an eſtate 
for life or years, doth ſell or give the ſame away to another; in l 
theſe caſes, the tenant of the land muſt have notice of this ſale or 
giſt, and of the alteration of the party to whom he muſt attend in 
his ſervices ; and. he muſt give his conſent to the ſame giſt or grant, 
or elſe generally the ſame is not good. And this yielding of con- 
ſent is called an attornment (1). And it is either actual, or verbal, . 
or aQual and verbal both. NES A : 13 2. Quotu- 
That which is actual, is either implied and in law, or expreſſed Plex. | 
: and in fait, Of all which there are divers examples hereafter fol- 
lowing. | : | 0 ä 
Lit. Sect, # The end, effect, or fruit of this agreement is to perfect a * P. 254. 
SST. grant, and to make a good conveyance of an eſtate ; for, where 3. The effect 
5 88 this is needful, no rent nor reverſion will paſs without it; neither of it. 
TY Fro. can the grantee of the ſeigniory, rent, or reverſion,” bring any ac- when the Mews = | 
Sect. 267. tion of waſte for waſte done in the land, nor diſtrain for any rent REC hed partes 


i29. 379. or ſervice upon the land, before this is done. But this is only a 25 _ + N 

0 H. 6. 14. bare aſſent, and therefore it ſhall not nor will enure, or work, to ” is 

paſs any intereſt, to make a bad grant good, to enfranchiſe a vil- „ 

316. lain, nor to give a man a tenancy by diſſeiſin, intruſion, or abate- 

ment, neither ſhall it work by way of eſtoppel. And therefore, if 

88 a man gain a rent iſſuing out of land by coercion of diſtreſs or 
otherwiſe, and the tenant of the land attorn to him ; this will not 
amend his eſtate. But otherwite a grant and the attornment of the 4- Where 
tenant do as effectually paſs the freehold and inheritance of the re- _— ——— 

Lit. Sect, Verſion of land, as a feoffment and livery of ſeiſin of land do paſs torament of 

579, 580. the poſſeſſion of land. the tenant is 

Si. In moſt caſes, where the grantee hath means to compel the te- neceſſary: 

nant to attorn, there the attornment of the tenant is at leaſt to , —_— _ 

ſome purpoſes needful; for howſoever it be true, that if a ſeig- Hat in. 

niory, rent, ſervices, reverſion, or remainder be granted by teats. 


— ZO 


(1) Attornment is now rendered unneceſſary by the ſtatute of 4 Ann. c. 16. H 9. which enacts that all 
erants or conveyances by fine or atherwiſe of any manors, or rents, or of reverſions or remainders, ſhall 
be effectual without the attornment of any of the tenants; but it is thereby provided, that no tenant ſhall 
be prejudiced by payment of rent to any grantor or conuſor, or by breach of any condition for nonpay- 
ment of rent, be.ore notice ſhall be given to bim of ſuch grant by the conuſee or grantee.— And by ſta- 
tute 11 Gee. 2. c. 19. F 11. reciting, that the poſſeſſion of eſtates is rendered very precarious by the fre- 
quent and fraudulent practice of tenants, in attorning to ſtrangers, who claim title to the eſtates of their 
reipeQtive landlords or leſſors who are thereby put ont of the poſſeſſion of their reſpective eſtates, and put 
to the difficulty and expence of recovering the ſame by action at law: it is thereby therefore enacted that 
a!) uch attornments ſhall be void, and the poſſeſſion not altered: but it is thereby provided that the ſaid 
act hail not extend to affect any attornment made purſuatit to any judgment at law, or decree or order of 
i Curt of Equity; or made with the privity and conſent ot the landlord or landlords, leſſor or leffors, or 
to any mortgagces, aſter the mortgage is become forfeited. . 
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254 Of m ®FTORNMENT. - Clay, Wi cup 
2 4 o » ; F 13. | 
fine, in this caſe the rent, ſeigniory, c. doth paſs ; ſo as the 0 
grantee may enter for = forfeiture upon the alienation of the tenant d] co ſ 
being tenant for life, years, by ſtatute, or elegit, or upon an eſcheat Lit. 31% 
of the tenant ; or may ſeiſe a ward, or herior, if it happen before Lit, &8 
any attornment be made ; and if the reverſion of a leaſe for years ah 
be granted by fine, and the leſſee be ouſted and the leſſor diſſeiſed, 
the conuſee may have an aſſiſe; and therefore as to all theſe pur- Co. ſup 
ſes the attornment of the tenant is not needful ; yet the grantee Lit. 315 
his heir, or aſſignee, cannot diſtrain the tenant for rent, or bring 
any action that doth lie in privity between him and the tenant, as 
4 waſte upon a waſte done by the tenant, writ of entry ad commu- Co. 2. 3 
. nem legem, or in caſu proviſo, or in conſimili caſu, upon the ali- Lt. Bro 
i enation of the tenant, eſcheat- upon the dying of the tenant with- wo wa 
31 out heirs, or ward upon the death of the tenant his heir within Co. Su! 
. age, or writ of cuſtoms and ſervices, until he have the attornment Lit, 312 
p: of the tenant ; and therefore, as to all theſe purpoſes, the attornment - 
"4. of the tenant is neceſſary. And hence it is that the conuſee of a fine ag Br. 
44 hath means appointed him by the law to compel the tenant to attorn : 4-0 5 
43 for in caſe where the Lord doth grant his ſeigniory to another, Dier 26, 
E © ant the tenant will not attorn, the conuſee before the fine be in- N 
43 Per que ſer- groſſed may have a writ called a Per gue ſerwitia, and thereby Old x. 8, . 
FR witis., compel him to attorn. And in caſe where a man doth grant a 170. 
44 rent to another, and the tenant of the land out of which the Co. ſuper. 
41 f rent doth iſſue will not attorn, the conuſee of the rent may have 
4 en reddi- a writ called a Quen redditum reddit, and thereby compel him 
J tum reddit. to attorn. And in cafe where a man doth grant a reverſion, or a idem. 
44 * P. 255. Teinainder of his eſtate after tenant for life to another,“ and the 
3 tenant will not attorn, the conuſee of the reverſion or remainder Idem. 
V4 id juris may have a writ called a Quid juris clamat, and thereby compel Co. ſupet 
" clamat. the tenant for life to attorn. And if the conuſee of the ſine die, 3 
14 before he have the attornment of the tenant, his heir, albeit he 4 1 
4; come to the thing deſcended by act of law, yet ſhall be in no And fo | 
47 better caſe than his anceſtor was. And if the conuſee of a fine Co. 6. 68. . e 
* by which he hath a reverſion granted to him, before he hath Lit. See. 36 Eliz, 
I gotten the attornment of the tenant, bargain and ſell the reverſion by 584. 587. B. K. 
44 deed indented and inrolled ; the bargainee ſhall be in no better Perk. 80 
44 caſe than the bargainor was. And if a reverſion be granted by 249, 25: 
1 fine, and the conuſee before attornment enter and make a feoft- i 
44 ment, and the leſſee re- enter; in this caſe, the feoffee cannot diſ- Lit. Set 
'44 train for the rent. And yet it there be Lord, meſne and tenant, and 3 
44 the meſne grant the ſervices of his tenant by fine to another in fee, co. 2. 6, 
a4 and after the grantee die without heir, and by this means the ſer- Lit. Se&. 
44 vices of the meſne eſcheat; in this caſe, the Lord may diſtrain for 551. 56). 
241 them without any attornment of the tenant. | 571, p Hil, 8 J. 
41 In theſe following caſes, attornment in law, or in deed, is abſo- 8 5 1 | 
44 lutely and to all intents neceſſary, viz. à Where one doth make a b] Li. Sec, 
$4 leaſe for life, or years, to one, and after doth grant the reverſion 551. 
481 or remainder after the ſame leaſe ended, to another by deed, in fee Co. ſuper 
24! ſimple, fee tail, for life, or years; in this caſe the leſſee for life, — +5. By TY 
"v4 or years, muſt attorn, b So where the Lord doth grant his ſeigni- 636. 
4 : ory or the ſervices of his tenant by deed, in fee — or other - esc 6. 68, 
1 wiſe in fee tail, for life, or years to a _— ; in this caſe, the Doft. & 
$1 tenant muſt attorn, © So where the Lord of a manor doth make a _— 
2! feoffment oc 


LY 
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ſeoffment of his manor-z- in this caſe the ſervices of the tenants 


d] Co ſoper will not paſs without their attornment. 4 So if another man have 


Lit. 312. 
Lit. Seck. 


$7% 


Co. ſuper 
Lit. 315- 


Co. 2. 35» 
Lit. Bro. 
Set, 298. 


Dier 307. 


Co. Super 
Lit. 312. 
Lit. Bro. 
Se, 151. 
379. Bro. 
Attor. 59. 
Dier 26. 
Lit. Bro. 


349. 


And ſo it 


was agreed 


in M. 37. 
38 Eliz. 
B. R. 


Perk. Sect. 


Lit. Sec. 
£62, 


Hil. 8 Jac, 


Dier 118, 


a rent ſervice, Tent charge, or rent ſeck, iſſuing out of my land, 
and he doth grant this rent to a ſtranger ; in this caſe I muſt at- 
torn to this grant to the ſtranger. ' And if in theſe caſes the te- 
nant doth not attorn, the grant of the reverſion, c. is meerly void. 

If a reverſion be granted after an eſtate of a tenant by ſtatute 
merchant, ftaple, or elegit, or after an eſtate that any one hath 
until debts be paid, or the like; in theſe caſes, the tenants muſt at- 
torn, or. this grant will not be good. | | 

If one make a leaſe for years of land rendring rent, and after 
he doth grant the revetſion to another for years, to begin after the 
death of the. grantor ; in this caſe, it is needful that the leſſee 
for years in poſſeſſion do attorn to make this grant good. Bur if 
one make a leaſe of his land to one for ten years, and after make a 
leaſe of it to another, to have and to hold from the end of the 
ſaid term of ten years for the term of twenty years, in this caſe, it 
ſeems it is not needful that the firſt leſſee doth attorn, but the 

nt is good enough without it. If one make a leaſe to another 


* for twenty years, and he make a leaſe over to a third for ten * P. 256. 


years rendring a rent, and then doth grant the reverſion-to a ſtran- 
ger; in this caſe, it is needful that the leſſee for ten years do 
attorn: but if the leaſe for ten years be made without any reſervati- 
on of rent, contra. For it is a rule, that where there is no tenure, 
attendancy, remainder, rent, or ſervice to be paid or done, there 
attornment is not neceſſary, And hence it is, that where one 
doth grant common of paſture appetidant or appurtenant, or eſto- 
vers out of land, - there needs no attornment of the tenant to make 
this grant good, And if a rent or common be granted to one for 
lite, and after the reverſion of it be granted to another; that in 
this caſe there needs no attornment to make this ſecond grant good. 
And if one make a leaſe to one for ten years, and then make a 
leaſe to another for twenty years ; in this caſe the ſecond leaſe is 
good for the ten years to come after the firſt ten years ended, with- 
out any attornment of the firſt leſſee. 

If a Lord exchange the ſervices of his tenant with another for 
land; in this caſe the attornment of the tenant, by whom the ſer- 
vice is to be done, is neceſſary to perfect this exchange. 

If there be Lord and tenant in fee ſimple, and the tenant doth 
make a leaſe to. another man of the tenancy for life, and the Lord 
doth grant the ſeigniory to the tenant for life in fee; in this caſe 
the tenant in reverſion muſt attorn to the tenant for life upon this 
grant of the reverſion, or the grant is not good. 

If I be ſeiſed of a reverſion after an eſtate for years, and I grant 
it to the uſe or myſelf for life, and after to the uſe of another and 
his heirs in fee, and after [ grant my reverſion for life to another; 
in this caſe it is needful that the tenant for years attorn to this 
grant. | 

If a leaſe be made to I. S. for his life, and afterwards another 
leaſe is made of the ſame land to J. P. for his life; in this caſe, it 
ſeems that J. S. muſt attorn to this ſecond grant, or that the grant 
will not be good. 1 Eq TY | 
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"0 Of an 'ATTORNMENT:. 
An eftate of a ſeigniory cannot be gained by a diſſcifin, abate- Lit. $6 
ment, or intruſion, without an attornnient. And therefore if one 5%. 
diſſeiſe another of a manor which is part in demeſne, and part in 
ſetvices, the ſervices are not gained until the, tenants attorrn. 
In all caſes for the moſt part where there is no means provided by Co. 6. ft 
law to compel the tenant to attorn, there their attorament is law, Lit. Ses. 
ot in deed, is not necefſary,-unleG there be ſome ſpecial default 58. 564. 
in the grantee. Quod remedio deflituitur, ipſa re walet, f culpa $86, 
abfit. And therefore an'attornmeat is not necefſary in theſe caſes Ia __ 
following, vis. Where one doth grant a rent, reverſion, re- 5 2 
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laſt will and teſtament, or by Letters Patents from the King, or 121. M. 

ject to the King. So when the thing granted doth paſs by way of Co. 6. 6. 

uſe, and 8 by force of the —— of uſes N if one * ſuper Lit, 

is ſeiſed of land in fee doth make a leaſe of it for life, or years, 3˙ 35 

to I. S. and after levieth ; fine ; or doth covenant to ſtand ſeiſed 

of the reverſion of this land (or of the land itſelf. which is all one) 

to the uſe of another ;; or doth bargain and fell the reverſion in 

fee, or for years; in theſe caſes, the tenant need not to attorn : 

but if 4. grant a reverſion to B. to the uſe of C. and the deed-is Agreed is 

not inrolled, or the uſe ariſe not upon conſideration of blood, c. the-coun of 

in this caſe, if the tenant doth not attorn the reverſion will not N 
s. 85 If one by a common recovery ſuffered, grant a reverſion IE Jac, 

to the uſe of himſelf, his wife, or children; in this caſe, there C*\via' 

needs no attornment of the tenant by the ſtatute of 7 H. 8. cap. 4. 8 


So where one doth come to any ſuch thing by title or ſeigniory ; * 
ramount, as by eſcheat, ſurrender, or forteiture, or by deſcent ; , C 
in all theſe caſes, and the reſt before, the attornment of the te · 5 H.. 18. 
nant is to no purpoſe, neither to paſs the thing as to the eſtate, 19. 
nor to make a privity to diſtrain or bring action of debt. And Co. ſuper 
therefore if there be Lord, meſne, and tenant, and the meſne Lit 321. 
grant the ſervices of his. tenant by fine to another in fee, and after 
the grantee dieth without heir z in this cafe the ſervices of the 
meſnalty ſhall come to the Lord paramount and he may diſtrain 
for them, or bring any action that lieth in privity for them with- 
out any attornment. So if leſſee for life of a manor ſurtender his 
eſtate to the leſſor; there needs no attornment of the tenants of 
the manor to make this eſtate to paſs. So if the reverſion of a 
tenant for life be granted to another in fee, and the grantee die 
without heir, ſo that the reverſion doth eſcheat; in this caſe, the 
Lord may diſtrain, or bring any action of waſte, Ec. without any 
attornment. So if a reverſion deſcend to an heir from his anceſtor; 
in this caſe, it will veſt in the heir without attornment, and at- 
tornment in this caſe is not neceſſary. So if the conuſee of a ſta- co. ſoper 
tute merchant extend a ſeigniory, or rent, for debt; the ſeigniory Lit. 311. 
or rent ſhall be veſted in him without any attornment of the te- 
nant. 5 ; 1 | 

If a copyholder in fee make a leaſe for years, by licence of the Per three 
Lord, rendring rent, and after ſurrender the reverfion to the uſe of uſtices Ju 
I. S. in this caſe, it ſeems an attornment of the tenant is not need- B. R. 
ful, and J. S. ſhall haye the rent without any attornment. 5 
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muſt attorn. 


* 0 


Of an ATTORNM ENT. 

If one grant the reverſion of copyhold lands for life, or years; or 
grant the ſeigniory of copyhold lands of inheritance ; in theſe 
caſes there needs no attornment of The tenants to make the grants 
good. And ſo alfo is the law for an eſtate at will by the common 
ae, h Ja, 85 
* If a leaſe be made to one for life, the remainder to another in ® P. 258. 
tail, the remainder over to the right heirs of the tenant for life, 
and the tenant for life doth grant his remainder in fee; in this 
caſe, there needs no attornment of the tenant in tail, but the re- 

ainder will paſs by the deed preſently without any attornment at 
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If one leaſe for life, the remainder for life, and after the leſſor 
releaſe all his right in the land to him in remainder for life; in 
this caſe there needs no attornment of the leſſee for life, to perfect 
this releaſe. „ 5 

If two or more joint-tenants, make a leaſe for life, rendrin 
rent, and one of them doth releaſe the rent to the other ; in this 
caſe, there needs no attornment to make the rent to paſs. 

In all caſes where the grant is in the perſonalty, there needs no 
attornment, And therefore in grants of annuities, which do charge 
the perſon of the grantor only, and not his land, there needs no at- 
tornment. And in all caſes: where there is an attornment in law, 
there needs no attornment in deed. 2 „ 

If there be Lord, meſne, and tenant, and the Lord grant the g. By whom 
fee of the ſeigniory ; in this caſe, the meſne, and not the tenant, an attorn- 
muſt attorn. SPLEEN ment may 

If one make a leaſe for life, and then grant the reverſion for — a 
life, and the leſſee attorn, and after the Lord grant the ſeigniory ; not. 
in this caſe it ſeems the grantee, and not the firſt leſſee tor life, 
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If there be Lord and tenant, and the tenant make a gift in tail, 
or leaſe for life, of the land, and after the Lord grant the ſervices 
to a ſtranger ; in this caſe, the tenant for himſelf, and rot the te- 
nant in tail, or for life, muſt attorn : for it is a maxim in law, that 
no man ſhall attorn to any grant of any ſeigniory, rent, ſervice, 
reverſion, or remainder, but he that is immediately privy to the 
grantor, But to the grant of a rent-ſeck, or rent charge, iſſuing 
out of ſuch land as before, the under-tenant in tail, or for life, and 
not the immediate tenant himſelf, muſt attorn. RE 

If there be tenant for life, the remainder in fee, and the Lord 
grant the ſervices to a ſtranger ; in this cafe the tenant for life, 
and not him in remainder, muſt attorn. | 

If there be tenant for life. the temainder in tail, and he in the 
reverſion after their eſtates doth grant his reverſion to a ſtranyer 
- this caſe, if either of them need to attorn, it muſt be the tenant 
or life. h | 5 | | 

If a woman that hath a huſband be to attorn, the huſband may Huſband 
and muſt do it for her; and the attornment of the huſband for the 468 wife. 
wife, whether it be expreſſed or implied, will bind the wife 

* If one make a leaſe for years of land, the remainder for life, ® P. 259. 
and after the leſſor doth grant the reverſion ; in this caſe, the te- 
nant for life or years either of them may attorn. 1 

If a rent charge be iſſuing out of land, and the tenant be 
diſſeiſed of the land ; in this caſe, the diſſeiſor muſt attorn to a 
grantee of the land. But in 4 of the grant of a rent —_— 
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Of an AT TOR NMENT. 
the diſſeiſee may attorn if he will, for the privity is between the . 
Lord and the diſſeiſee only. | ' 

If a man make a leaſe for life to J. S. of land, and after grant a Ibid. 
rent charge out of it to J. D. and after he grant over this rent to 
another; in this caſe, the leſſor, and not J. F. muſt attorn. 

The tenant in dower after ſhe hath aſſigned over her eſtate, and Co, ſuper 
not the aſſignee, muſt attorn to the grant of the reverſion. And Lit. 316. 
yet ſome hold that the aſſignee alſo may attorn. The ſame law is * E. 4. 10. 
alſo ot the tenant by the courteſy : but it is not ſo in other caſes ; 
for if the reverſion of leſſee for life be granted, and leſſee for 
life aſſign over his eſtate, the aſſignee, and not the leſſee, muſt 
attorn, . | | 

If lefſee for life aſſign over his eſtate upon condition, and then Co. ſuper 
the reverſion is granted; in this caſe, the aſſignee, and not the leſ- Lit. 3's. 
ſee for life, muſt attorn. 

If a tenant in fee ſimple, that ought to attorn to a grant of a Co. ſuper 
ſeigniory or rent, die before he make an attornment, his heir muſt ne » 
attorn, and an attornment made by him is good. So if he grant ,. * oY 
away his land before he make his attornment, his grantee may at- 
torn, and an attornment made by him will be good enough. 

If a Lord of a manor make a [eaſe of his manor for lite or years, Co. ſuper 
and the freeholders and others do attorn to the leſſee, and after he Lit. 311. 
grant away the reverſion of the manor to a ſtranger ; in this caſe, 
the leſſee for life or years, muſt attorn, and this will bind all the 
freeholders. | 

If there be Lord and tenant by homage, fealty and rent, and the Ibid. 
tenant is diſſeiſed, and then the Land granteth the rent to another ; 
in this caſe, the diſſeiſor, and not the diſſeiſee, muſt attorn ; but 
if he grant the whole ſeigniory, the diſſeiſee may attorn. 

A voluntary attornment, where it is needful, may be made by Co. ſuper 
an infant, or one that is deaf and dumb (who may do it by Lit. 315. 
ſigns). But one that is non compos mentis cannot make an attorn- 
ment, | 

The attornment muſt always be made to the grantee of the re- Co. ſuper 


an attorn- verſion, rent, Ic. according to the grant; whether the attorn- _ cy 
12. 


ment may 
and muſt be 


ment be expreſs or implied. But if divers do take by the grant, 3 


made: or the attornment may be made to one of them, and this ſhall avail 


not. 


the reſt; as if a reverſion or a rent be granted to two or more, and 
the tenant attorn to one of them, this is good to veſt and ſettle 


* P. 260. the thing * granted in them all according to the grant. And if a 


leaſe be made by deed of a reverſion to A. for life, the remainder 
in fee to B. and the tenant attorn to A. this is a good attornment 
to ſettle the remainder in B. But if the tenant attorn to B. during 
the life of A. this is not good for A. howbeit, if the tenant for lite 
die before the attornment be made; in this cafe, the attornment 
may be made, and this ſhall be ſufficient to perfect the grant of 
the remainder to B, | 
If I grant a reverſion to one man, and before the attornment of Co. 6. 65. 


the tenant had to perfect the grant, he doth ſell this reverſion to a 11 H. 7. u. 


third man; in this caſe, the tenant may attorn to the ſecond 
grantee, and this will make the grant good to him. But if the 
attornment be made to both the grantees, it is void for incer- 
tainty. | | 

An 
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Lit. 310. 
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Lit. SeR. 
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Perk. SeQ. 
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Lit. 315. 
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Chap. 13. 


Of ATTORNMENT. 


An attornment may as well be made to ceffuy que uſe of a re- 


verſion, as to the grantee of the reverſion. himſelf. And it ſeems 
it muſt be made to him, and not to the grantee of the reverſion. 
For it was agreed in the court of wards, Hil. 18 Fac. That if a 


reverſion be granted to B. to the uſe of C. that the attornment muſt | 745 


be made to C. and not to B. who is but an inſtrument. 


In all caſes regularly. where attornment is neceſſary, it muſt be 5. When 
made in the lite time of the parties eee and grantee, or ex- and at what 
them die before the attorn- 2 the at- 


changor or exchangee ; for if either o 
ment be made, the grant or exchange is void. And therefore if a 


manor be granted, and livery of ſeiſin be given upon the demeſues made. 


thereof, and one of the tenants die before attornment be made by 
him, his tenement will not paſs, and the grant as to that part 
will be votd ; for in this caſe all the tenants, but tenant at will, 
muſt attorn. And albeit the grant of the reverſion be to begin at 
a day to come, and after the death of either of the parties, yet 
muſt the attornment be made in the life-time of the parties, or 
otherwiſe the grant will not be good. And yet an attornment may 


be made after the death of the tenant, by his heir; and after the 


Co, 2. 35. 


Co, ſuper 
Lit, 310. 


Co. ſuper 
Lit. 30g. 
310. 8, 82. 
4. 61, 
Kelw, 163. 


Co. ſuper 
Lit. 309. 
310. 31s, 
Lit, Sect. 
551. 


Plow. 344. 


conveyance of the tenant, by his aſſignee. 


If a leaſe be made of a reverſion to begin at a day to come; in 
this caſe the attornment may be made before or after the day, ſo 
it be made in the life time of the parties, | | 

If one grant his reverſion of white acre or black acre, and th 
tenant attorn to the grant, before the grantee have made his elec- 
tion which acre he will have, this is a good attornment. 

If a man grant his reverſion by deed to one, and after, and be- 
fore the tenant do attorn, he levy a fine or make a ſeoffment of the 
land to another ; in this caſe it ſeems the attornment after comes 


too late; but if the fine or feoffment be “ but of part of the land #* P. 261. 


granted before in reverſion ; in this caſe the firſt grant after attorn- 
ment ſhall be good for the reſidue. And if a woman ſole grant a 
reverſion, and after, and before attornment, ſhe marry with a 
ſtranger, and aſter the tenant attorn ; in this caſe the attornment 
comes too late, for the marriage is a countermand of it. And if a 
reverſion of an eſtate for life or years be granted, and the grantor 
before attornment doth confirm the eſtate of the tenant for life ot 
years, and ſo change the eſtate, and after the tenant attorn, in this 
caſe the attornment comes too late. 


To the making of a good attornment where it is needful divers 8 Th ans 
| It muſt be made by the perſon that ought a of mak- 
2. It muſt be made to the perſon that ought to take ing an at- 


things are required, 
to make it 
it. 3. It muſt, be made in time convenient. 4. If it be an expreſs 
attornment, the tenant muſt firſt have notice of the grant of the 
reverſion, rent, Ic. to which he inuft attorn ; but otheiwile it is of 


an attornment in law, for there notice in ali caſes is not neceſſary. tornment : 
5. Andit muſt be done in that manner the law doth preſcribe. or not. 
And for this, it is to be known that it may be made by words, or Notice. 


by deeds, and without any writing, or by deed or writing (and 
this is the ſaſeſt way to do i). And any words, wri:ten or — 
by the tenant, that do import an aſſent and agreement to the 
grant of the reverſion, rent, c. ia ſuch manner as the ſame is 
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260 OF an ATTORNMENT:. 


made after notice given to him of the grant, whether it be in the Chap. 
preſence or the abſence of the grantee of the reverſion, rent, fc, | 
will make a good attornment in deed. And therefore, if the te- 
nant after knowledge of the grant, uſe theſe words following, or 
any others to the like effect, to the grantee, is. I do attorn, or 
turn tenant, to you according to the grant; or, I become your te- 
nant ; or, I agree to the grant; or, I am well content with the 
grant; or, God ſend you joy of it; theſe are good expreſs agtorn- i 

* ments. And if the tenant, after knowledge of the grant, pay, do, Lit. Sed. Lit. Set 

FH or deliver, all, or any part of the rent, or ſervice, before, or at 563: 551. 850. 560. 

4 the time when the ſame is due, to the gtantee, or give a penny, 8 &, 

i or farthing, an ox, or a knife, or any ſuch like thing, or any other It. * 

4 valuable thing, in the name of attornment, or in the name of ſeiſin 49 E. 10 

I of the rent ; this is a good expreſs attornment ; and that attorn- 

4 ment, which is made by words, and deed or fign both, is the beſt ; 

4 for that doth leave a more deep impreſſion in the mind of the wit- 

"4 neſſes. But if one have a rent charge iſſuing out of my land, and Co. ſuper 

7 he grant it to a ſtranger; and I give him an ox to put him in poſ- Lit, 313. 

3 ſeſſion of the tent; it ſeems this is no good attornment. 

* If a man grant his reverſion of my living to 7. S. and his bailiff, M. 2 Car f Po fora 

f that doth uſe to gather his rents, ſaith to me, that J. S. hath tbe coun of Lit. 313. 

L, bought it, and I muſt hereafter pay my rent to him, and I tell him ng Lit. Sect. 

| : r e Ker . ſuper - 

4 Tam glad of it; this is a good attornment. And that, albeit it be; zio. 575. 

I * P. 262. in the * abſence of J. S. And it is not material whether the Curia B. B. 

'4 ſtranger know of the grant, or not, ſo the tenant know of it. And Hil. 11 Ca, | 

5 1 . 4 B. R. Hil. it. Sect. 

4 an attornment made to the Lord's Steward in the court, in the ab. ca 659. 

1 ſence of the Lord, is a good attornment. For it is ſufficient, if“ “ 

3 the tenant have notice, that he attorn to the grant in the preſence | 

4 of any whomſoever. Tenant for life was, the remainder in tail, Lit. Seck. 

3 he in the remainder granted his remainder, the tenant for life, hav- $64, 

A ing notice of the grant, ſaith to a ſtranger in his abſence, that is the 

3 party, I am well pleaſed that the grant is mace to him ; it was ad- Co. ſuper 

Y judged to be good. it, 310, A 

f If a reverſion be granted to one for life, and after the fame re- Co. ſuper 

4] verſion be granted to him for years, and the tenant attorn to both oy” wh Lit. Se, 

E the grants at once; this attornment is void for incertainty. So ii * 

2 one grant his ſeigniory to J. S. Biſhop of: London, and his heirs, by 

4 one deed, and grant the fame to J. S. Biſhop of London and his 

4 ſucceſſors, by another deed, and the tenant attorn to both grants at Lit. Seck. 
once ; this attornment is void for incertainty. So if a reverſion be 676, 577. 
granted to two ſeveral perſons by ſeveral deeds, and the tenant at- - 5778 
torn to both the grants at one time; this attornment is void for Re 
incertainty ; and neither of the grants are perfected by the attorn- 0. 6, 68, 
ment in theſe cafes. The implied attornment, which alſo doth 8 113 
amount to an expreſs attornment, is made divers manner of ways. 14 f 8, 15. 
For if the tenant, after notice of the grant of the reverſion, pay 3* . 
his rent to the grantee, or ſurrender his eſtate to the grantee, or 5 0 
pray in aid of the grantee, or accept a grant of the reverſion or Caine. | 
remainder from him that hath it, this is a good attornment in aqjudged 
law. But if the tenant, after the grant of the reverſion, not hav- Paſc. 7 Ji 1 
ing notice of the grant, pay his rent to the grantee, as a re- - ur 
ceiver, bailiff, Ec. this is no good attornment. And there- Li. 08 105 1 

% & Jac, 


fore if the bailiff of a manor ſhall purchaſe the manor, or the Co. 2. 6 
reverſion Dier 30 


| Lit. Sect. 
a 558. 560. 
&c, 


Co. ſuper 
Lit, 313. 


7.10 Co. ſuper 
t of Lit. 313. 
Lit. Sect. 


. 
973 


[ it. Sect. 
le. 559. 


Lit. Set, 
$64, 


Co ſuper 
Lt. 310. A 


Js Lit. Se, 
. oy. 


Lit. Sec. 
576, 57). 
Co, ſuper 
Lit. 319. 

Dier 212, 
o. 6, 68, 
& 113 


is 8 Jac, 
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cution of the ſervices, and hath judgment to recover; this is a 


the leſſee for life, and make a feoffment in fee, and the leſſee re- 
him to diſtrain, Cc. 


fore any attornment made, the leſſee for years doth grant his term 


* 


reverſion of one of the tenements, and the tenant, not knowing of 
the purchaſe, pay his rent to him, as he was wont to do ; this is 
no good attornment in law. So if a man ſeiſed of a ſeigniory levie 
a fine of it, and then taketh back an eſtate in fee, and the tenant, 
having no notice of all this, doth pay his rent to the conutor, as he 
was wont to do; this is no good attornment in law, to perfect 
either of theſe grants. 

If there be Lord and tenant, and the tenant let the land to a wo- 
man for life, the remainder in fee, and the woman doth take a 
huſband, and after the Lord doth grant the ſervices to the huſ- 
band in fee ; in this caſe, this acceptance of the deed, by him that 
ought to attorn, is a good attornment in law. So if in this caſe 
the tenant leaſe to a man for life, the remainder over, and the Lord 
grant the ſervices to the tenant for life, and he accept tkereof ; 
this is a good attornment in law. | 

If the Lord by deed grant his ſeigniory to the tenant of the land 
and to a ſtranger, and the tenant doth accept of this deed ; this 
is ® a good attornment in law, to extinguiſh a moiety, and to veſt * P. 263. 
the other moiety in the other grantee, So if one make a leaſe to 
I. $. for life, and after confirm his eſtate, the remainder over to 
J. D. and the lefſee for life doth accept of the deed of this con- 
firmation and grant ; this 1s a good attornment in law, and doth 
veſt the remainder in I. D. 

If there be Lord and tenant, and the tenant take a wife, and 
after the Lord doth grant the ſervices to the wiſe and her heirs, and 
the huſband doth accept of the deed of this grant; this is a good 
attornment in law. 

If the conuſee of a fine of ſervices, ſue a Scire facias to have exe- 


good attornment in law. TY 
If a womgn gran. a rgverfon to, 2,map in fee, and after marry: 5 , 


* tes A 1 Tc © . 0 * 1% ++ 
with the gra 1 good attornment in law, to perfect this e 44 --— 
nd. - 1 fs Ci A K ; 

grant made to the huſba tor ee, fo fe 3 


If a Lord grant his ſeigniory, and there be twenty manner of ſer- 22 e 
vices, and the tenant, with what intent ſoever it be, pay or per- fe ,/,...14, «Ml 
form in deed any parcel of the ſervices to the grantee ; this is a oth 1. prom 
good attornment in law for all the ſervices. | 

If I be ſeiſed of land in fee, and make a leaſe for life or years of 
it, or it be extended Ly a ſtatute or 9 and then I make a fe- 
offment of this land, and give livery of ſeiſin upon it, and ſo put 
out the tenant, and after the tenant (or one of the tenants, if there 
be many) re- enter; this is a good attornment in law. And fo 
alſo it ſeems is the law, if the leſſee for life recover in an aſſiſe. 
But if a man make a leaſe for life, and then the leſſor grant the re- 
verſion for life, and the leſſee attorn, and after the leſſor enter and 
make a feoffment in fee, and ſo diſſeiſe the leſſee for life, and then 
the leſſee re-enter ; this is no good attornment in law by the 
grantee for life. And if the conuſee of a reverſion by fine diſſeiſe 
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If one grant the reverſion of a leaſe of a term of years, and be- 


to the grantee of the reverſion ; in this caſe, this is no good attorn- 
ment in law, to make the reyerſion paſs, 
| If 
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Of n ATTORNM ENT. Chap 12 
If one have land, and a rent iſſuing out of other land, both in Perk, Seh. 
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one county, and he grant both by deed, and give livery of ſeiſin 33. 
of the land in the nme both of the land and of the tent; this is 
no good attornment in law, to make the grant of the rent 
A ; | 
If leſſee for life, or years, ſubſcribe his name as a witneſs to the 80 wa it 


ſealing and delivery of the grant of the reverſion, made by the leſſor beld in Bro. 
to a ſtranger ; this is no good attornment in law, for he may do bury & 


: ; Man: 
this and not have notice: but if he have notice of the grant, and . 


* P. 264. then put his hand to it; this is an attornment, curia B. R. H. 
11 Car. | 
At'ornment If a reverſion be granted of two acres, or for forty years, or if ſer- Co. 2. 63, 
wy. vices be granted, and the tenant doth attorn for one acre, or for ſuper Lt, 
mack for the part of the forty years, or for part of the ſervices ; this ſhall ex- 45 tg 
whole. tend to all and is a good attornment for both the acres, all the 4 50 | 
forty years, and all the ſervices. And that, albeit the tenant ſay 
expreſly it ſhall be good but for a part, and not for the whole. 
And ſo alſo it is of an attornment in law. And therefore if the 
grantee by fine of ſervices, ſue a Scire facias to have execution of 
any part of the ſervices, and have judgement to recover any part; 
or a leſſee of three acres ſurrender one of them to the grantee of the 
reverſion of all the three acres; this is a good attornivent for the 
whole. But if one attorn for part of the land, or for part of the 
ſervices, in caſe of the grant of a reverſion of land, or the grant 
of ſervices, and have no notice of the grant of any more ; this at- 
tornment is not good for any part, but void for all. | 


Attornment If a ſeigniory, reverſion, or the like, be granted to two or more, Co. ſuper 
to one good 


to others, dls . 
e this 3 attornment, to perfect the grant to both or all of —— 


them. But if one die before attornment, and the tenant attorn to 
the ſurvivor or ſurvivors ; this ſhall not avail the heir of him that is 
dead; but it is good to perſect the grant to the ſurvivor or ſurvivors, 
to whom it is made. 


If a reverſion be granted to huſband and wife, and the tenant at- Calvins cif 
toin to the wife in the abſence of the huſband ; this is a good at- Paic. 7 Jac. 


tornment, to perfect the grant to them both. But if a reverſion be C 2. x 
granted to two men, and the tenant have notice only of a grant 
made to one of them, and he attorn to him only ; this attornment 


is void, and not good to perfect the grant to either of them. 
Attornment 
by one good 
for others. 


Lit. Se& 


their eſtate is granted to a ſtranger, and one of them attorn to the £66 


grant of the reverſion; this is a good attornment for both of them. 


Tune like law is for tenants in common. But if 4 B. C. and D. be ee 


leſſees for years, and C. and D. be outlawed, fo as they forſeit their roc at 
parts to the King, and the King become tenant in common with in the Cent 


A. and B. and after the reverſion is granted to a ſtianger, and A. of Wart. 
B. C. and D. attorn ; this is no good attornment to perfect the 
grant of the reverſion ; for C. and D. cannot attorn, and the at- 
tornment of A. and B. for the King and themſelves is not good. 

9. Who ſhall Attornment made by the huſband is good tor the wife: whereof 

be compel- ſee before at Numb. 5 


my 25 In all cafes for the moſt part where attornment is needful, co. 6. & 


not: and the tenam, whether he be tenant in fee-ſimple, for liſe, years, by 9. 84 fa 


where, * ſtatute, elegit, or as executor until debts be paid, ſhall be Lit. 3's 
266. ; compelled 


cale, - Eliz, 


and the tenant after notice thereof doth attorn to one of them; Lit 297. 


If two joint-tenants be for life, or years, and the reverſion of C0-2.666) 


Cha 


Do. ſux 
Lit. 310 
318. 


Co. 6. | 
ſuper L 
418, 


Co. ſap 
[1.318 
3. 86. 


Co. ſup 
Lit. 318 


3 86. 


Co. ſupe 
Lit. 30g 
310. 297 
bee beto 


Co, ſupe 
J. it. 320 


Co. ſupet 


Lit; 310. 


Co, ſupe. 
L*. 310, 


it 
Bro- 
& 
ls 
Elis. 


63, 

Lit. 
14. 
it. 


64. 


Do. ſuper 
Ut. 3 16. 
318. 


co. 6. 68. 
ſuper Lit. 
318. 


Co. ſuper 
Li-. 318, 
3. 86. 


Co. ſuper 
Lt. 318. 


3. 66. 


Co. ſuper 
Lit. 309. 
310 297, 
bee betore, 


Co, ſuper 
Lit. 320, 


Co. ſuper 


Lt; 310. 


Co, ſuper 
L's, 310. 


Chap. 13- 


Of an AT TORNMENT. 
compelled to attorn. And albeit the tenant be an infant, and come 
to the land by purchaſe or deſcent, yet he may be compelled to at- 
torn ; but then in this caſe his attornment ſhall not prejudice him; 
for when he is of full age, he may diſclaim, or fay he do:h hold 
by leſs ſervices. | 

If there be tenant in tail of a reverſion, and he grant this over 
to a ſtranger ; in this caſe the tenant in poſſeſſion may be compelled 
to attorn, But if the reverſion, upon the eſtate of the tenant in 
tail, or upon the eſtate of the tenant in rail after poſſibility of iſſue 
extin&, be granted, ſuch a tenant may not be compelled to attorn ; 
and yet ſuch a tenant may attorn gratis if he will. And the aſ- 
fignee of the eſtate of ſuch a tenant in tail after poſlibility, c. 
is compellable to attorn. And if one make a gift in tail, the re- 
mainder in fee, and the feigniory, or a rent charge iſſuing out of 
the land, is granted in fee by fine; in this caſe, the tenant in tail 
mw be compelled to attorn, | 


n all caſes for the moſt part where attornment is not needful, 


there is no means to compel the tenant to attorn. Ard therefore 
the tenant cannot be compelled to attorn to him that comes to a 
reverſion or remainder by eſcheat, forfeiture, Qc. | 

If one grant his reverſion of land in mortmain, without a li- 
cence, the tenant may not be compelled to attorn, until there be a 
licence had from the King. 

Alſo it is a general rule, that when the grant by fine is defeaſi- 
ble, there the tenant ſhall not be compelled to attorn. As if an 
infant levy a fine, this is defeaſible by writ of error during his mi- 
nority, and therefore the tenant ſhall not be compelled to attorn. 
So if the land be holden in ancient demeſne, and h&* in the rever- 
ſion levieth a fine of the reverſion at the common lad; the tenant 
ſhall not be compelled to attorn, becauſe the eſtate that paſſeth is 


reverſible by a writ of deceit. 


If the grant be abſolute, and the attornment be on condition; 10. How an 


So if the attornment zttornment 
ſhall enure - 


be but to part of the thing or part of the time granted ; this ſhall and be 
So if the attornment be made taken. 


yet this ſhall enure according to the grant. 


enure to perfect the grant for all. 
but to one of the grantees, it ſhall enure to the reſt, So if the 
attornment be made to the particular tenant, it ſhall enure to him 
in the remainder, to perfect his eſtate alſo. 

If the eſtate of the tenant be with a priviledge annexed, as 
without impeachment of waſte, or the like, and the tenant attorn 
generally without any ſaving of his priviledge ; if the attornment 
be gratis and voluntary, whether it be an attornment in law or 
in deed, this ſhall not enure to extinguiſh his priviledge : but if 
the attornment be made by the compulſion of a writ in this 


* marner, and without this ſaving, he hath loſt his priviledge & P. 266. 


for ever. | 
If a reverſion, Ic. be granted to two ſeveral men one after 


another, and he that hath the latter grant get the attornment of 
the tenant to his grant before the other; in this caſe, this ſhall 
enure to perfect the latter, and the firſt grant now cannot be made 


good. 


and before attornment made they intermarry, and then the tenant 


attorn ; in this caſe they ſhall have the eſtate by moieties. 
; n An 


263 


If a reverſion be granted to a man and woman unmarried, ,_4> 
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attorument 
hall relate, 


1 


3 , 7 
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11. How an An attornment as to th 
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Of an ATTORNMENT. 


Chap 13 


e party grantor ſhall have relation to the Co. faper 


time of the grant, to make the thing to paſs out of the grantor Lit. 310. 


ab initio, albeit it be made many years after the grant; and there- 
fore all acts done by him after the time of the grant, and before 


the attornment, to the prejudice of his own grant, as granting of 


rents, entring into ſtatutes, or the like, are void as to the land, 
to charge it; and hence it is that if a reverſion be granted to an 
alien, and before the attornment of the tenant he is made denizen 
in this caſe, the King upon office found ſhall have the land; and 
yet it ſhall not ſo relate, as to make the tenant chargeable to the 
pros for any meſne arrearages, or for any waſte in the lands 
from the time of the grant to the time of the attornment. But in 
reſpe& of a ſtranger it ſhall not relate at all. And therefore if 
two deeds be of a reverſion at ſeveral times, and he whoſe deed 
was made laſt gets attornment firſt, the reverſion doth paſs to him ; 


and though the other get attornment afterwards, yet this will not 


help bim by relation ; and albeit the former grant of the reverſion 
be in fee, and the latter for life only, yet the law will be all one 
in both caſes. 


And now having done with this, we come to a leaſe. 
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CH AP. XV. 


| Of a leaſe 


waned Leaſe doth properly ſignify a demiſe or letting of lands, rent, 1. Quid, 
the law. A common, or any hereditament, unto another for a leſſer time | 8 | 
Co. ſaper than he that doth let it hath in it. (For when a leſſee for life or A . ee. 1 


9 os 


tile called it may be made and done by other words, yet it is moſt com- Cab 144” 
the uſe of monly and aptly made by the words demiſe, grant, and let. And -4--- l 
the nu. in this caſe he that letteth is called the leſſor, and he to whom Leſſor. {7 Z*< = nn 


431. leſſee hath to the * thing demiſed, and then it is rather referred * P. 267. = 
Diec 125- to the thing taken or had, and the intereſt of the taker therein; Vilines + Folie WY 
but in this place, it is applied rather to the manner or means of ?. - n_ 
attaining or coming to the thing letten. And in this ſenſe it is 2, Wet A. .....M_ 
ſometimes made and done hy record, as fine, recovery, Ee. and Pex: c++ + + 
ſometimes and moſt frequently by writing called a leaſe by inden- 7” 2 7 War ö 
ture, albeit it may be made alſo by deed poll. And ſometimes eg 
alſo it is (as it may be of land, or any ſuch like thing grantable -,,.../-/ 
without deed: for life or never ſo many years) by — of mouth e. 
without any writing, and then it is called a leaſe parol (1). And 2422 21208 
hence comes the diviſion of a leaſe parol, and a leaſe in writing. , u. .,, MM 
And all theſe ways it may be made either for life, i. e. for the life A. aue 
of the leſſee, or another, or both; or for years, i. e. for a certain 
number of years, as ten, an hundred, a thouſand, or ten thouſand 
years, months, weeks or days, as the leſſor and leſſee do agree. 
And then the eſtate is properly called a term of years: for this word Term of 
term doth not only ſignify the limits and limitation of time, but alſo years. 
the eſtate and nice that doth. paſs for that time : theſe leaſes alſo 
for years do ſome of them commence in preſenti, and ſome in 
futuro, at a day to come: and the leaſe that is to begin in future, 
is called an intereſſe termini, or future intereſt (2). Or at will, /»!ereſe 
i. e. when a leaſe is made of land to be held at the will and plea- 2 W 
ſure of the leſſor, or at the will and pleaſure of the leſſor and tereſt. 
leſſee together: and ſuch a leaſe may be made by word of mouth 
See Grant ag well as the former (3). a 3. Things 


Numd-4 Regularly theſe things muſt concur to the making of every *<<<flarily 
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3 $i good leaſe. 1. As in other grants, fo in this, there muſt be a — 70 
185. lefſor, and he muſt be a perſon able, and not reſtrained to make teaſe. 4 
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(1) But by ſtat, 29th Car. 2. c. 3. leaſes of lands muſt be in writing and ſigned by the parties them- 
ſelves, or their agents duly authorized; otherwiſe they will operate only as leaſes at will, except leaſes not 
exceeding three years, | | | 

(2) Ante page 241. 7 | | 

(3) Mr Ne Blackflone in a note to the 2d vol. of his Com. p. 32 3. for the learning relative to leaſes, 
which he ſays is very curious and diffufive, refers the ſtudent to Bac. r. Tir. leaſes and terms for years; 
where the ſubject is treated in a perſpicuous and maſterly manner, being ſuppoſed to be extracted from 2 
manuſcript of Sir G. Gilbert. The Editor of the 13th edit. of Co, Lit. in note 5, to p. 45. 2. ſpeaks of 
the ſame book with equal commendation. 
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266 Of LE AS Ek. Chap 14 
that leaſe. 2. There muſt be a leſſee, and he muſt be capable of Co. fape: 
the thing demiſed, and not diſabled to receive it. 3. There muſt Lit. 45, , 
be a thing demiſed, and fuch a thing as is demiſable. 4. If the E n 
thing demiſed be not grantable without a deed, or the party de- 


miſing not able to grant without deed, the leaſe muſt be made by 
deed, And if fo, then there muſt be a ſufficieat deſcription and 
ſetting forth of the perſon of the leſſor, leſſee, and the thing 
leaſed, and all neceſſary circumſtances, as ſealing, delivery, c. 
required in other grants, muſt be obſerved. 5. It it be a leaſe for 
years, it muſt have a ceitain commencement, at leaſt then when it 
comes to take effect in intereſt or poſſeſſion, and a certain deter- 
mination, either by an expreſs enumeration of years, or by re- 
ference to a certainty that is expreſt, or by reducing it to 2 cer- 
tainty upon ſome contingent precedent by matter ex peſt fadlo, and 
then the contingent muſt happen before the death of the leſſor or 
leſſee. 6. There muſt be all needful ceremonies, as livery of ſei- 
fin, attornment, and the like, in caſes where they are requiſite. 
7. There muſt be an acceptance of the thing demiſed, and of the 
* P. 268. eſtate, by the leſſee. But whether any rent * be reſerved upon a 
leaſe for life, years, or at will, or not, is not material, except 


only in the caſes of leaſes made by tenant in tail, huſband and 


wife, and.eccleſiaſtical perſons. Of which ſee infra. 
4. What For the ability and capacity of the leſſors and leſſees; and what 


ſhall be ſaid ſpall be ſaid a good leaſe or not, in reſpe& of the ability of the 


— 84 BY leſſor, and the capacity of the leſſee ; and the deſcription of their 


leaſe for life perſons ; the nature and deſcription of the thing demiſed; and 
or years: or what miſ- recital, or miſ-nomer will hurt, or not; ſee Grant numb. 


2 Les 4. and infra numb. 6 7. 


of the per- 


eſſor, and leaſes for years ma“ be made of any goods or chattles. See for 


e leſſee, . 3. 
4 this, Grant numb. 4. 


leaſed, and 


property, or without writing by word of mouth, make a 
poſſeſſion of lives or years he will (1). And he that is ſeiſed of an eſtate in 
46: N tail of any lands or tenements, may make any leaſe out of it for 
huis own life, but not longer; unleſs it be by fine or recovery, or it 
be ſuch a leaſe as is warranted by the ſtatute of 32 H. 8. (whereof 
ſee more infra.) And he that is ſeiſed of lands or tenements of 
any eſtate for His own or another's life, may make what leaſe. for 
years he will of it, and it will be good as long as the leaſe for lite 
doth laſt And he that is poſſeſſed of lands or tenements for years 
may make a leaſe of it for all or part of the years, and theſe are 
good leaſes. The tenants for life or years may alſo aſſign over all 
their eſtates if they pleaſe. And if ſuch tenants make leaſes for 
longer time, as if leſſee for years make a leaſe for life; it ſeems 
by this the land will paſs for life, if the term of years laſt ſo long. 
But if he give livery of ſeiſin upon it (as he muſt to make the leaſe 
tor life good) this is a forfeiture of the eſtate for years (2). 


Leaſes for life, or years, or at will, may be made of any thing Bro. Leaſe; 
ſons of the corporeal or incorporeal, that lieth in livery, or grant. Alſo 23. 


A man ſeiſed of an eſtate in fee ſimple in his own right of any Co. 7. 1. 


the eſtate, lands or tenements, may by deed or 8 in the country, or e f 
eaſe of it for what F, 51“ 


— 


* 


(1) See the notes before as to the Not. 29, Car. 2. c. 3. 
(2) See accordingly ante in page 242. 
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: H. 5. 24. If an infant be ſeiſed of land in fee-ſimple, and he make a leaſe Forfeiture. 1 
4 18 Ed. 4. 1. for years of it rendering no rent; this leaſe is void, But if there lofant. 1 
Plow. 545. he a rent reſerved upon the leaſe, then the leaſe is but voidable, bo 
and may, by the acceptance of the rent by the infant after his full Acceptance. 3.1 
age, bt made good (1). i | 54 
Lit. cap. Joint-tenants, tenants in common, and parceners may make Joint te- 3 
tenant ia leaſes for life, or years, of their own parts and purparties at their nants 1 
1 pleaſures, and theſe leaſes will bind their companions. And one e add 
qi 1 coparcener, or tenant in common, may make a leaſe of his part to meg. | 1 
: his companion if he will (2), a | | ' 1 
If a feoffment be made upon condition, and before the time of 1 
performance of the condition, the feoffor and feoffee do join to make 1 
a leaſe for life or years of the land; this is a good leaſe BY 
Bio. Leaſes A man that hath an eſtate in land to him and his wife, and his # p. 269. I 
$8, heirs, may make what leaſe he well of the land, and this will be XY 
| good againſt all men but his wife only, and that for her time (3). 34 
Co. 10. 49. If there be leſſor in fee, and leſſee for ten years; in this caſe, 1 
they two may join together and make a leaſe for lives, or for any 6 1 
term of years; and this is good. \ FX 
Plow, 133. A diſſeiſee cannot make a leaſe of that land whereof he is diſ- 4. 
ſeiſed, until he make his entry, or recover the poſſeſſion of the 1 
Bro, Scire land again. So neither can a woman that hath recovered the 8 
facias 36. third part of her huſband's land in a writ of dower, make any leaſe 1 
Co. ſuper of it before ſhe be in poſſeſſion by execution. And yet if a leaſe 458 
Lit. 46- de made to me for years, I may make a leaſe of part, or an aſſign- 1 
ment of all the term, before J have made iy entry into the land 1 
Plow. 137. demiſed. So if the father die, and the ſon make a leaſe to a Wt 
2285 ſtranger of the land deſcended to him before his entry ; this is a i 4 
* good leaſe: but if a ſtranger had entred and abated into the land, rk 
and then the ſon had made the leaſe, contra. 1 
Co 5. 5. In ſome caſes alſo ſuch perſons as are not ſeiſed in fee ſimple, py ſpecial "6 
4 „ Sc. nor able to derive ſuch eſtates for life or years out of their power or 1 
9 70. 1.155. Own eſtates, may lawfully eee eee make ſuch leaſes for proviſo * 1 
14 Se in leaſes life, Ic. And this is ſometimes by ſome ſpecial act of Parliament make leaſes. # 
mace by te- enabling them fo to do. And hence it is alſo that a tenant in tail 15 
eve in all may make leaſes for three lives or twenty one years. And ſome- "kN 
es times it is by ſome ſpecial power or authority that is given or re- 1 
ſerved by and to the party himſelf, that had the fee ſimple in him, * 
or given to ſome other to do it in his name; and leaſes thus made, 1466 
may be good, And therefore if any Act of Parliament enable a 8 
(1) In 3 Bury, 1806. it is ſaid to have been long ſettled. —** That an infant may make a leaſe without £ 1 9 
rent to fry his title. - See alſo Co. Lit, 308. a. 1 Roll, Abr. 729. tee further as to leaſes by infants, the 1 
ctlagreements of the books, re ſpecting them, diſcuſſed, and the authorities relating thereto, in Bac. Abr. T1 
leales (B.) leaſes by Guardian. ibid. (I. 9.) in. Abr. Enfant (B.) By the ſtat. 29 Geo. 2. c. 31. . 4 
Infants, lunaticks, and femes covert, may apply to the Courts of Chancery, or Exchequer; or to the Courts 8 
of Equity of the counties palatine of Cheſter, Lancaſter, and Durham; or to the Courts of Great Seſſion of ' * 
Wiles; by petition or motion, in 2 ſummary way; and by the order of thoſe courts reſpectively, ſuch 11. 
perſons ma) by deed only, without levying a fine, ſurrender leaſes for lives or years, and take new leaſes * 1 
for lives or years of the premiſes compriſed therein. 1 # 
(42) If joint tenants join in a leaſe, this ſhall be but one leaſe; for they have but one freehold ;—but 373 
_ if tenan:- in common join in a leaſe, it ſhall be ſeveral leaſes of their ſeveral intereſts,—2. Roll. Abr. 64 „ 
Cen. Dig. Eſtates (G. 6. —See more amyly in Pac. Abr. Leaſes (I. 5.) : . +0 
(3) If a man is poſſeſſed of a beneficial leale for a term of years in right of his wife as executrix to her 5 1 fe 
former huſband, he may grant and convey the fame.—Thruftout v. Cippin. 2 Will. Rep. 277. 5 i! 20 
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268. Of 1 IL. E A S8 E. | Chap. 14. 
tenant in tail, or a tenant for life, to make leafes for three lives, 
or twenty one years; leaſes that are ſo made in purſuit of that : 
authority, are good. And if a man be ſeiſed of land in fee, and 
convey it to the uſe of himſelf for life, or in tail, with divers re- 
mainders over, with a proviſo that it ſhall be lawtul far hin, or 
any ſuch tenant in tail, to make leaſes for twenty-one years; in 
this caſe he, or they, may make ſuch leaſes, and they will be good. 


But in both theſe caſes care muſt be had to purſue the authority 0 
ſtrictly, i. e. that the leaſes made be according to the power and 
direction given by the ſtatute or proviſo ; for if it differ and var f 
ever ſo little from the ſenſe and meaning of the ſame, the leaſe N 
will not be good. And therefore in the caſe before of a power by 


to make leaſes for twenty-one years, if the party make more leafes 

for twenty-one years at one time than one, they are all void but | 

the firft ; becauſe it is againſt the intent of the parties, though it 5 

be not againſt the words (1). And fo if the power be to make "1 
leaſes for three lives ; he cannot by this make a leaſe for ninety- 
nine years if three lives fo long live. But if the power be thus, 
* P. 270. provided, Ec. that he may make any leaſe in * poſſeſſion or re- 
verſion, ſo as it doth not exceed the number of three lives or 
twenty-one years ; in this caſe a leaſe may be made for ninety-nine 
years if three lives live ſo long, But where uſes are raiſed by 
way of covenant, and in the deed there is a proviſo, that the 
covenantor for divers good conſiderations may make leaſes for 
Averment. years; in this caſe, this power is void, and therefore no leaſe can 
on - reſpect be made hereupon : neither will any averment help in this caſe. 
Of Andif a man have letter of attorney, or other authority to make 


f th 
. leaſes for another, and he doth make them accordingly ; ſuch 
and the leaſes are good. But herein alſo caution muſt be had of three Co. 9. 76. 
words things: 1. That the authority be good. 2. That he that is the 


1 deputy or attorney do purſue the authority ſtrictly. 3. That he do 
down: and it in the name of his maſter, and not in his own name (2). 

what words A leaſe made for a thouſand days, months, or weeks, is as Co. 6. 71. 

will make good, for ſo long as it endureth, as a leaſe for an hundred or a 14 H. 8.1;, 
e Inn thouſand years. So a leaſe for half a year, or a whole year, is 

Livery F good. So if a leaſe be made from day to day, or from week to Plow. 421. 
ſeiin. week, for four years; this is good leaſe for four years, et fic | 


— 


(1) The limitation and modifying of eſtates, by virtue of powers, came ſrom equity into the common 
law, with the ſtatute of uſes. The intent of parties who gave the power, ought to govern every conſtruc- 
tion. He to whom it is given, has a right to enjoy the tull exerciſe of it: they over whole eſtatgit 18 
given, have a right to fay © it thall not be exceeded.” The conditions ſhall not be evaded; it ſhall be 
Aridthy purſued, in form and ſubſtance: and all as done under a ſpecial authority, not agreeable thereto, 
nor warranted thereby, muſt be void. Of all kinds of powers, the molt frequent is that to make , 
leaſes.” For the encouragement of farmers, to occupy, ſtock, .and improve the land, 1t 1s neceſſary 
they ſhouſd have ſome permanent intereſt. Unleſs the owner of the eſtate for life was enabled to make 2 
permanent leaſe, he could not enjoy to the beſt advantage, during his own time : and they who came 
after, muſt ſuffer, by the land being untenanted, out of repair, and in a bad condition. The plan of this 
power is for the mutual advantage of poſſeſſor and ſucceſſor. The execution thereof is checked with 
many conditions, to guard the tucceſſor; that the annual revenue ſhall not be diminiſhed; nor thoſe in 
ſucceſſion or remainder, at all prejudiced in point of remedy, or other eircumſtance of full and _ 
enjoyment, per Ld. Mansfield 1 Burr. 120,—lf a man hath power to leaſe for ten years and he _ & 
for twenty yea; the leaſe for twenty years ſhall be good for ten years ot the twenty, in equity.— 1 yy 4 
Ca 23.—Sce more amply how a power to make leaſes ſhall be expounded. Com. Dig Poiar. (B.) — p Mu 
Abr. Leaſes (I. 10, and 11.)—Demn v. Fearnfide 1 Wilſ. Rep. pt. 1. p. 176.—Fearne on Cont, Rem. 3 
edit. go. ; ; 

(4) See accordingly, and further in 1 Wedt 684.— A leaſe made by an attorney in his own name, 3nd 
the covenants to pay the rent are void.—Frontin v. Small, 2 Ld. Raym, 1419.—8. C. vir. 705. 4 
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Chap. 14. OF a LEASE. | 269 
Plow, 267. de ſimilibus. So if one make a leaſe for ten years, and ſo 
Bro, Leaſes from ten years to ten years, during an hundred years, or until an 
49. an hundred years are incurred ; this is a good leaſe for an hun- 
dred years. So if one make a leaſe from three years to three 
years, during the life of J. S. in this caſe if livery of ſeiſin be Livery of 
not given, this is a good leaſe for ſix years; but if livery be ſeiſin. 
given, it is a good leaſe for the life of J. S. (1). And if a leaſe 
be made from my death until anno Domini 1650 ; this is a good 
leaſe. | 5 ng 
Co. 6.26. If I fay to I. S. being in my houſe here J. S. I demiſe to you Livery of 
my houſe and land fo long as | live 3] this is a good leaſe for life ſeiũn. 
to him, if livery of ſeiſin be made. Er fic de jimilibus. | 
; 24 Aff. pl. If one make me a leaſe of land until an hundred pounds be paid Livery of 
: me, and make livery of ſeiſin upon it; this is a good leaſe for ſeiſin. 
life, determinable upon the payment of the hundred pounds. 
But, if no livery be made, it is no good leaſe. | 
| Bro, Leaſes If one make a leaſe to me for my life, and for four, ten, or Executors, 
27. 51. twenty years after; this is a good leaſe for life firſt, -if livery of 
ſeiſin be made, and then a good leaſe for years, for ſo many years 
as are agreed upon afterwards, which my executors ſhall have. 
And if no livery of ſeiſin be made, yet it ſeems it is a good leaſe 1. 
for ſo many years after my death. | ae 3 1 
Co. 1. 133. If an indenture of leaſe be made between 4. of the one part, po 2 FA 
bier 253- and B. C. and D. of the other part, and therein A. doth de- 7 n 4 
| miſe land to B. to have and to hold to him for eighty years, if //01-45710 19608 
B. ſhall live ſo long, and if he die, or alien the premiſſes within 
the term, then that his eſtate ſhall ceaſe, and then the leſſor doth 
grant the land to C. for ſo many years of the ſaid term as ſhall 
de then to come after * the death or alienation of B. if he live * P. 271. 
ſo long; in this caſe this is a good leaſe to B. for ſo many years 
as he ſhall live of the eighty years ; but the leaſe to C. after is 
not good, for the term is ended by the death of B. but if the 
words of the ſecond demiſe be, to have and to hold during the 
reſidue of the eighty years, and not during the reſidue of the term ; 
, in this caſe the ſecond demiſe is good to C. alſo. 
ogg 153. If one make me a leaſe for ſixty years if I live ſo long; pro- 
46%. vided that if I die within the term, that my executors ſhall have 
; it during the reſidue of the ſixty years; in this caſe, this is a 
good leaſe for the ſixty years determinable upon my death, but 
not a good leaſe for the reſidue of the ſixty years after my death, 


Dier 24 


n And yet it may amount to a good covenant for that time. 

4 Evan's caſe If 4. covenant to levy a fine to B. and his heirs ; provided Covenant. 
" 4g 5 Jac. that if he pay to B. and his heirs ten pounds at the end of thir- 

k 9 teen years, that then the fine ſhall be to the uſe of A. and his 

te heiis; and 4. doth covenant with B. by the ſame deed, that B. 

7 his heirs, executors, and aſſigns, ſhall quietly hold the premiſ- 

, ſes from Michae/mas next for thirteen years, and yearly from 


thenceforth for ever, if the tzn pounds be not paid according to 
Covenant, the intent; in this caſe, this covenant doth not make a good 
leaſe for the thirteen years, and it is but a covenant. 


mm 


y- 


(1) Leaſe for one year, and ſo for two or three years, or any further term of years as leſſor and leſſee 
ſhall think fit and agree, after the expiration of the ſaid term of one year, this is a good leaſe for two 
5 and a ter every ſubiequent year begun, is not determinable till that be ended. — 1 Fil}. Rep. 
Pt. 1. p. 262. | 
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be * 
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„ LEASE. 
If one make a leaſe for a certain number of years, and it is Plow, 21 

further agreed that upon ſome contingent the leſſee ſhall have Lit. Sed. 

the fee ſimple, and livery of ſeiſin is given hereupon; in this 

caſe, the leaſe for years doth continue good for the time agreed 

upon. 

_ leaſe for years cannot by the agreement of the parties be Co , 4 
made to the heirs of the leſſee, nor intailed to the heirs of his 10. 67 
body. And therefore if a leaſe be made to I. S. and his heirs, + 
or to I. S. and the heirs male of his body; yet the executors of 
J. &. and not his heirs, ſhall have it, and the executors may ſell 
the term. N 


1 
_ 
_— 


fernidlit A, piece of land for twenty years ; this is a good and perfect leaſe Jones a 


4% 
P 
9 tp 4 2 
n 5 4 Ca a>. * 2 4 
A. by 1 7” 
. . Nord 
17 22 — for life or years, yet a leaſe may be made by other words; for F. N. g. 


* I bh > ben 7 9 , 
| whatſoever word will amount to a grant will amount to a leaſe 50. 5 
0. Leale: 


4-8 ; 15 
* WA... s Was En 
_ i: 7: i 
_—__— , 4:4... mittimus, which is a good word to make a leaſe. 4 And if A. 4 Bo. Le- 
47: . 
eu Piece of land for twenty years; this is a good leaſe tor twenty ej Mic. 9.1, 
ei years (2). © So if A. promiſe to B. to ſuffer him to enjoy ſuch g R. cy, 
— a piece of land fer twenty years; this is a good leaſe for twenty 


4 ra. „ . „ 1 . 6 . 
: ＋. „ L years. fSo if A. licence B. to enjoy ſuch a piece of land for f} 5 H. 7. 


all the Jud- 
ges Mic. 10. 


(1) See before in page 230, and notes 3 and 4 thereto. ä 
(2) It is ſaid to be 2 general rule that the word covenant will make a leaſe, the" the word gront be wil. 


ted, and much more when the words are to held, enjey, &c. Gilb. L. of Covenants 26. 2 Med, 80— 
See further in Cre. Jac, 659. Cre. Car. e e 35 3 Bulſt. 2 52. 8 

(3) And may be pleaded as ſuch, though it may be alſo pleaded as 2 licence; and if it be ple dec 3: 
« licence for years and traverſed, the leſſee may give the licence in evidence to prove it, — Bac. oh 


Leaies (K). " 


Chap. 14. 


Chap. 


Co. 8. 1, 
ſaper Lit. 
48. 


Plow, 16 
157. 


Co. ſuper 
Lt. 45. 
Co. 1,156 


Co. ſuper 
Lit. 46. 
Plow. 83. 
874. 

Co. 6. 35. 


1. 155, 


Plow. 270. 


Hil. 6. Jac, 
i1 the Ex- 
chequer, 


(1) See n 
I. Abr. ] 
(2) Or wl 
It J. S. 5 
do 1 is of a 


ales 


Co. 8. 1. 
ſuper Lit. 
48. 

Plow. 156. 


197. 


Co. ſuper 
Lt. 45. 
Co. 1, I 5% 


Co. ſuper 
Lit. 48. 
Plow. 83, 
874. 

Co. 6. 35. 


1165. 


Plow. 259. 


1.16. Jac, 
In the Ex- 
chequer, 


* 


Chap. 14. ä 251 


be @ good covenant, yet it is no good leaſe. And if the mortga- 

ee covenant with the mortgagor that he will not take the profits 
of the land until the day of payment of the money; in this caſe 
albeit the time be certain, yet this is no good leaſe, but a cove- 
nant only. If one give a bond for the quiet holding of a cloſe 
for three years; it ſeems this is no leaſe in law. See the opinion 
of the Parliament for bonds and covenants both, flat. 14. Elis. 


cap. 11. (1). 


A leaſe for years may begin at a day to come, as at Michael- 3 Inreſpea 


mas next; or three or ten years after, or after the death of the of the com- 
leſſor or of J. S. and it is as good as where it doth begin pre gan: 
ſently. But a leaſe for life of any thing whatſoever, whether it ane wa. 
lye in livery or in grant, if it be in eſe before, cannot begin at end of the 
a day to come. And therefore if a leaſe be made, Habendum term or eſ- 
from Michaelmas next, or from the day of the making of it, or tate. 

after the death of the leſſor, or after the death of J. S. to the lacertainty. 


leſſee for life; this leaſe is not good: but in caſe of a leaſe of 


land made thus, it is ſometimes holpen by the livery of ſeiſin. 


For which ſee livery of ſeifin, chap. 9. numb. 11. But all leaſes 
for years, whether they begin in preſenti, or in futuro, muſt.be 
certain, that is, they muſt have a certain beginning, and certain 
ending, and ſo the continuance of the term muſt be certain, 
otherwiſe they are not good. And yet if the years be certain, 
when the leaſes is to take effect in intereſt or poſſeſſion, it is ſuf- 
ficient ; for until that time it may depend upon an incertainty, vis, 
upon a * poſſible contingent precedent before it begin in poſſeſ-“ P. 273. 
ſion or intereſt, or upon a limitation or condition ſubſequent : 
but in caſe when it is to be reduced to a certainty upon a contin- 
gent precedent, the contingent muſt happen in the lives of the par- 
ties. And albeit there appear no certainty of years'in the leaſe, 
yet if by reference to a certainty it may be made certain it is ſuf- 
ficient: Id certun eft quod certum reddi poteſt. As for examples, 
if A. ſeiſed of lands in fee, grant to B. that when B. ſhall pay 
to A. twenty ſhillings, that from thenceforth he ſhall hold the 
land for twenty-one years, and after B. doth pay the twenty ſhil- 
lings; in this caſe, B. ſhall have a good leafe for - twenty-one 
years from thenceforth (2). And if A. grant to B. that if his 
tenant for life ſhall die, that B, ſhall have the land for ten 
years; this is a good leaſe. And if one make a leaſe for years 
after the death of C. if C. die within ten years; this is a good 
leaſe if C. die within the ten years, otherwiſe not. But if A. be 
ſeiſed of land in fee, and leaſe it to B. for ten years, and it is 
agreed between them that B. ſhall pay to A. an hundred pounds 
at the end of the faid ten years, and that if he do fo and ſhall pay 
the ſaid hundred pounds, and an hundred pounds at the end of 
every ten years, that then the faid B. ſhall have a perpetual de- 
miſe and grant of the premiſſes from ten years to ten years, con- 
tinually following, extra memoriam hominum, fc. in this caſe, 
this, albeit it be a good leaſe for the firft ten years, yet it is void 
tor all the reſt for incertainty. And if a leaſe be made to begin 


) See more fully, by what words leaſes may be made, Co. Lit. 45. b. 301. b. —1 Mead 370.— 
Fn. Abr. Eſtates. (T. a.) (X. a). | 
) Or where a man makes a leaſe from the feaſt of St. Micheel for ſo many years as I. S. ſhall name. 


. S. name a certain term (in the life of the leſſor) it is then a good leaſe by matter ex £47 facto. 
do 1; . of all leaſes which are to commence oa a condition precedent. 


6 Cs, 35. b. 
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7 


from the Nativity of Chriſt, and he doth not fay which nativity, 
as next, Oc, it is void for incertainty. And yet if a leaſe for 

years be made of land in leaſe for life, to have and to hold from Plow. 191 
the death of the tenant for life; this is a good leaſe: ſo if it be, $23. 


to have and to hold from Michae/mas next after the death of the 


tenant for life, or from Michae/mas next after the determination 
of the eſtate of the tenant for life; theſe are good leaſes. So if Co. 6 6 
there be a former leaſe in being for life or years, and another leaſe 8 


for years is made of the land, to have and to hold from the end 


* P. 274. 


Fd 
Fa 2 7 4. 
51 66 is 


$35 


* ” 447 
Gt ds * 


Ah. - 
2 
444 * 


ha 4 


" oy Ao <<< 


> | W | s PP», A 
i wn 5 7% ... IS So 4 
1 4% Pac. Ad, 4.702 - 


Pate «+ 3 2 FA} 


on 209 4 . . : 
, 7 
bY = —— 


4.4 


4 OY 


/5 4 


582 


of the former eſtate by ſurrender, forfeiture, or otherwiſe, for 

twenty years; or to have and to hold from the ſurrender, forfei- 

ture, or other determination of the former leaſe, if there be an 

and if there be none, for twenty years; theſe and ſuch like leaſes 

are good, and this commencement is certain enough. And if 

one make a leaſe to begin after the death of J. S. and to continue Plow. 523 

until Michae/mas, which ſhall be in anno Domini 1650; this is a & 17 ju. 

good leaſe. | | B 
If a man have a leaſe of land for an hundred years, and he Lit. Bro, 

make a leaſe of this land to another, to have and to hold to him S*©: 43. 

for forty years to begin after his death ; this is a good leaſe for _— 

the whole forty years, if there ſhall be ſo many of the hundred Co. 1.2. 

years to come at the time of the death of the leſſor. But if the 168. 


leſſor grant the land to “ another, to have and to hold to him Plow. $20, 
for and during all the reſidue of the term of an hundred years Se kpl. 


that ſhall be to come at the time of the death of the grantor ; tion of 
this is void for incertainty. And yet if in this caſe he grant all Dees, 
his eſtate, or all his term, or all his intereſt in the premiſſes of 
the deed, and then ſay, to have and to hold the land, Efc. to the 
grantee for all the reſidue of the term of an hundred years that 
ſhall be to come at the time of his death; by this the whole eſ- 


tate and intereſt of the grantor in the land doth paſs preſently by 


theſe words in the premiſſes of the deed. And if in this caſe the 
leſſor for an hundred years make a leaſe of the land, to have and 
to hold after his death for an hundred years ; this will be a good 
leaſe for as many of the firſt hundred years as ſhall.be to come at 
the time of his death. | 

If A. make a leaſe to B, for ninety years to begin after the Per Juſtice 
death of A. on condition to be avoided upon the doing of divers Bridgmua. 
acts by others; and afterward makes another leaſe of the land, 
Habendum aiter the determination or redemption of the former 


; £1 * £-«Jeaſe; it ſeems this is a good leaſe and certain enough. But if a Co. 4. 169 


leaſe be made to A. for eighty years if he live ſo long, and if he Dier 253. 
die within the ſaid term or alien the premiſſes, that then his eſ- 
tate ſhall ceaſe ; and then he doth further by the ſame deed grant 
and let the premiſſes for ſo many years as ſhall then remain unex- 
pired after the death of 4. or alienation to B. for the reſidue of 
the faid term of eighty years, if he ſhall live ſo long; in this 
caſe, the leaſe to B. is void; for after the death of A. the term 
is at end; but if he ſay for the reſidue of the eighty years, it is 
otherwiſe. 
If A. doth make a leaſe of land to B. for ſo many years as B. Plow. 27; 
hath in the manor of Dale, and B. hath then a leaſe for ten years f NH. g 


years. But if A. make a leaſe of land to B. for ſo many years as Co. 6. 33. 
the land B. hath in execution ſhall be in execution ; this leaſe 
| is 


b R. Apree, 


c . 5 NB. 6 N. 
of the manor of Dale; in this caſe, this is a good leaſe for ten ,, ps." 


Co ſuper 
Lit. 46. 
Plow. 27 


Co. 6. 35, 
14 H. 8. 10 
Plow. 274. 


Plow, 27. 
Co, 6. 35 


Co. ſuper 
L'f. 46. 
io Ed. 3. 26. 


— — 


(1) In wh 
757 Vn, 46 
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fect to their 
D:z. Eſtates 


Chap. 14. ; Of a . E A 8 E. 
is void for incertainty. And if a leaſe be made during the mi- 
nority of J. S. or until I. S. ſhall come to the age of twenty one 
years, theſe are good leaſes; and if J. S. die before he come to 
his full age, the leaſe is ended. But if a leaſe be made to ano- 
ther until a child that is now in its mother's belly ſhall come to 
the age of twenty-one years; this leale is not good. And if a 
leaſe be made for ſo many years as J. S. ſhall name; in this caſe, 
it J. S. do name a certain number of years in the life time of 
the party leſſor, this is a good leaſe. But if a leaſe be made for 
ſo many years, as the executor of the leſſor, or of the leſſee thall 
name; this leaſe is void. 
Co ſuper If a man make a leaſe for twenty one years, if J. S. live fo 
Lit. 46 long; or if the coverture between J. S. and D. S. ſhall fo long 
Plow. 27. continue; or if J. S. ſhall continue to be Parſon of Dale fo 
3, long; theſe and ſuch like leaſes are good. But if A. make a leaſe 
' to B. for ſo many years as A. * and B or either of them ſhall * P. 275. 
on live, not naming any certain number of years; this cannot be a 
: good leaſe for ycars. So if the Parſon of Dale make a leaſe of 
n | his glebe for ſo many years as he ſhall be Parſon there ; this is 
| not certain, neither can it be made fo by any means. And yet if 
. a Parſon ſhall make a leaſe from three years to three years ſo 
long as he ſhall be Parſon ; this is a good leaſe for fix years if he 
5 continue Parſon ſo long, and for the reſidue void for incertainty. 
oh So if | make another a leaſe of land until he be promoted to a 
benefice ; this is no good leaſe for years, but void for incertainty 
1). | E 9 
Co. 6. 35. | If I have a rent charge of twenty pounds per annum, and let = 
14H. 8. 10. it to another until he have levied an hundred pounds; this is a 
Pow. 274 good leafe for five years. But if I have a piece of land of the 
value of twenty pounds per annum, and I make a leaſe of it to 
another until he ſhall levy out of the profits thereof an hundred 
pounds ; this is no good leaſe for years, but void for incertainty. 
Plow. 2. But here note in all theſe caſes of incertain leaſes made with Note. 
Co.6.35- ſuch limitations as aforeſaid, as until ſuch a thing be done, or fo 
long as ſuch a thing continue, e. that if livery of ſeiſin be made 


AO Et 5 * 1 as x 3 - 
— 2 FIT —— 


5 


: 3 a . — wa =_ 
rann r R — n * | 
2 To 1 C We v = 
9 r 8 — - 


* 
q 

1. 

* 

PE. 
4 
ft 
Ay 
7 79 
bs 

INT 
7 

wy; 

Wy 7 
933 
Vl 
"— 
ye 


145 
5 
+. 


| upon them, they may be good leaſes for life determinable on theſe "8 

tice contingents, albeit they be no good leaſes for years. 488 

ap Co. ſaper And in ſome ſpecial cafes a leaſe may be good notwithſtandin FR 

. 46. ſome incertainty in the continuance of it, for a leaſe may nes Wt 

10:0. 3-26. for a time and revive again, as if tenant in tail make a leaſe for i 18 

137 years reſerving twenty ſhillings, and after take a wife and die i 5 1 

og without ifſue ; in this caſe, as to him in reverſion the leaſe is meerly b 11:18 

void, but if he indow the wife of the tenant in tail of the land, WL i, 

as to the wife it is revived again. So if tenant in tail make a leaſe 'M 1 

for years rendring rent, and die without iſſue, his wife enceint 14 

with a ſon, and he in reverſion enter, in this caſe as againſt him 1 

the leaſe is void, but aiter the ſon is born the leaſe is good again wh 

if it be within the ſtatute. So if tenant in fee ümple tike a 1 5 

wife, and then make a leaſe for years and dieth, the wife is in- 1 5 

| +i* 8 

Lig — uh j 

6N, ) In what caſes leaſes ſhall be void for uncertainty. See 1 Med, 180. Str. 651.1 Ld.  Raym, I 4. 
8. 11, 717. mm. Abr. Eſtate (V. a.)—As to the commencement of a leaſe, ante in page 105, and the refe- 
33. races in the note thereto; and more ampiy as to the certainty requiſite in leaſes for years, with reſ- 


© _— beginning, continuance, and ending, in 2 Bl. Cem. 143. Bac, Abr. Leaſes (LCC. 
. Eltates (G. 8). ; 
3 dowed ; 
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274 "+ Of «a LEASE. TL 
dowed ; in this caſe ſhe ſhall avoid the leaſe, but after her deceaſe 


the leaſe ſhall be in force again. 


4. In 17. If a leaſe be made for life, or years, to A. and after the leſſor Plow, 433. 
of another | 


. 74) ich doth make a leaſe for years by word, or in writing, to B. regu- 5 
12 in being of larly this concurrent leaſe to B. is a good leaſe at leaſt for ſo ma- Br, N. 
. the ſame NY y*ars of the ſecord leafe as ſhall be to come after the firſt leaſe „;, lo. 
43 thing. is determined according to the agreement; as if the firſt leaſe to Plow, gi. 


A. be for twenty years, and the ſecond leaſe to B. be for thirty Co. 4. ff. 
years, and both begin at one time; in this cafe, the ſecond leaſe 
is good for the laſt ten years (1). And yet the reverſion will not 
paſs without the attornment of the tenant, and therefore if any 
rert be reſerved on the firſt leaſe, the ſecond lefſee ſhall not have 
it until the firſt lefſee doth attorn. But if the ſecond leaſe 
* P. 270. be for the ſame or for a leſs * time, as if the fiſt leaſe be for 
twenty years, and the ſecond leaſe be for twenty or for ten years 
to begin at the ſame time; theſe ſecond leaſes are for the moſt 
part void. And yet herein a difference is taken between leaſes pjergs,z:s, 
made by matter of record and by writing, and leaſes that are Plow 4x1. 
made by word of mouth: for if the ſecond leaſe be made by fine, 42. 
deed indented, or poll, albeit it be but for the ſame or for a leſſer Co, 1, 155, 
time, and albeit it be a leaſe of the land itſelf, and not of the 
reverſion, yet it will paſs the rent reſerved upon the firſt leaſe if 
the firſt leſſee attorn, and fo alſo it will do without attornment 
where attornment is not needful. But if the ſecond leaſe be 
made by word of mouth it is otherwiſe, for a reverſion and a rent 
Eitoppel. in this caſe will not paſs without deed, and therefore a grant by 
word doth not paſs them. And if the ſecond leaſe be by fine 
or deed indented, then alſo it will work by way of eſtoppel both 
againſt the leſſor and againſt the leſſee, ſo that if the firſt leaſe 
happen by any means, as by ſurrender or otherwiſe, to determine 
before it be run out, then the ſecond leſſee ſhall have it; and if 
there be any rent reſerved upon the ſecond leaſe, the leſſee muſt 
pay it from the time of the making of the leaſe (2). And there- Dier 11. 
fore if one make a leaſe of land to A. for ten years, and after Plow. 431. 
make a leaſe to B. of the ſame land from Michaelmas next for ten 
years, and before Michaelmas the firlt leſſce doth purchaſe the fee- 
ſimple, fo that now by this means his term is drowned ; in this 
caſe, the ſecond leaſe ſhall begin at Michzelmas. So if one make Co. 4. 83. 
- a leaſe to A. for twenty years, and A. make a leaſe of the land 
to B. for two years rendiing rent, and after J. makes a leaſe for 
the reſt of his time to C. by deed ; this leaſe, if the leſſee for two 
years do attorn, is a good leaſe of the rent and reverſion ; and fo 
it is alſo without attornment, if there be any conſideration given 
tor it, for then it is alſo a good leaſe for all the reſt of the 
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(i) See the caſe of Daviſen on demiſe of Bromley v. Stanley. 4. Burr. 2210, The queſtion ia that 
41 caſe was ** whether an acceptance of a fecond leaſe operated as a ſurrender of the farmer leaſe. And 
WEL it was agreed that the acceptance of a ſecond grod leaſe will operate as a ſurrender of a former. B 


* n * — = 

: * ; Fx 

3 * 4 — A . 4 - 

— tobe rn 3 r — 
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p< 


Ger. we the aſon does not hold, in the caſe of accepting a new veid leaſe, or one that the lefſce cannot ed. 


1 
T1 


14 << e) Fitoppels ought to be mutual, otherwiſe neither party is bound by them; therefore if m 
4 tabs a leaſe for years ot his own lands from an infant or feme covert by indenture, this works no ele 
43 pel on either part. becaule the infant or feme, by reaſon of their diſability to contract are not eſtopped 
| thereicre neither ſhall the leſſee be eftopped, becauſe all eſtoppels ought to be mutual. Cre. Elis. 37. 1. 
4 For the rules reſpecting eſtoppels ſee Ce. Lit. 352, a. and more amply as to leaſes for c 
7 by c/i:ppel, how far, and againſt whom, ſuch leaſes are good, in Bac. Ahr. Leaſes (O). 
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term after the two years. So if one make a leaſe to A. for twen- 
ty years, if he live fo long, rendring rent, and after he doth make 
a leaſe to B. by indenture for eighty years to begin preſently, or 
grant the reverſion to begin at a day paſt, or the like; in all theſe 
caſes, if the firſt leſſee attorn the rent will paſs, but if not, it 
will be a good leaſe of the land for ſo many of the years as ſhall 
be to come. after the firſt leaſe ended. But if the ſecond leaſe 
be by parol without a decd, the reverſion, as a reverſion, will not 
paſs, and the grant will be void if there be nothing elſe to help 
it, And in caſes where the ſecond leaſe is void, albeit the firſt 
lefſee ſurrender his eſtate, or his eſtate end by a condition; yet 
the ſecond leaſe is not hereby made good. But if the ſecond leaſe 
for years after another leaſe for life, or years, be made for money, 
ſo as it may be ſaid to paſs * by way of bargain and fale ; this“ P. 277. 
may help the matter, for in this caſe, albeit it be by word only, 
it may paſs the reverſion and the rent alſo: but in moſt caſes it 
is good for the remainder of the term after the firſt leaſe ended. 
And if the ſecond leaſe be to begin after the end of the former 
leaſe ; in this caſe, the former leaſe is no impedtment at all to the 
validity of the latter leaſe, but the latter leaſe is good notwith- 
ſtanding. 

Any perſon whatſoever of full age, that hath any eſtate of inhe- 5- What 
ritance in fee tail in his own right, of any lands, tenements, or _ = 
hereditaments, may at this day without fine or recovery make 4 % 
leaſes of ſuch lands for lives, or years, and fuch leaſes ſhall be made or 
good, ſo as theſe conditions and incidents following, be therein ob- done by a2 


ſerved and kept. tenant in 
1. Such leaſes muſt be by deed indented, and not by deed poll, e _ 


or by parol. made by 
2. They muſt be made to begin from the day of the making ſuch a te- 
thereof, or from the making thereof. And therefore a leaſe made nant ſhall be 
to begin from Michaelmas which ſhall be three years after, for N ee 
twenty-one years; or a leaſe made to begin after the death of the þjm in re. 
tenant in tail, for twenty one years, is not good. But if a leaſe be mainder, or 
made for twenty years to begin at Micbaelmas next; it ſeems others after 
this is a good Nd. | N on death of 
3. If there be an old leaſe in being of the land, the ſame muſt 2333 
be ſurrendred, or expired and ended within a year of the time how they 
of the making of the new leaſe; and this ſurrender muſt be abſo- ſhall biad. 
lute and not conditional ; alſo it muſt be real, and not illuſory, 
or in ſhew only. For fatum non dicitur quod non perſeverat. 
4. There muſt not be a doub'e or concurrent leaſe in being at one 
time, as if a leaſe for years be made according to the ſtatute ; 
he in the reverſion cannot afterwards expulſe the leſſee and make 
a leaſe for life or lives, or another leaſe for years according 
to the ſtatute, nor e conver/ſo, But if a leaſe for years be made 
to one, and afterwards a leaſe for life is made to another, and a 
letter of attorney is made to give livery of ſeiſin upon the leaſe 
for life, and before the livery made the firſt leaſe is ſurtendred; 
in this caſe, the ſecond leaſe is good. | | 
5. Theſe leaſes muſt not exceed three lives, or twenty-one 
years from the time of the making of them (1). And there- 


cl 


{1} For the words of the ſtatute are, to make a leaſe for three lives, or twenty-one year, fo that 
lone or the other may be made, but not both. — C. Li7. 34, b.—See fu. ther Bac. Abr. 
Veales (E.) Rule 4. : 


2-2 | fore 


1 
8 l 
, þ 
4 
0 þ 
9 

© 
* * * 
=! ia 
5. 

7 4 * 
* 0 
3 
" 7 * 
n 
ks - \ 
. I% 
ö 8 
l 1 
a 
" 
I . 
> => * 
9 
+4 
1 . k 
f I g 
% = 8 
[3 b 
l 4 4 
d N 
j q - 
6 3 
1 f 
£4 4” 
— 8; 
& A 
* * - 
$4 K. 
s X 
ty "#1 
[3 > 
* + 
15 + 
15 3 
» * 
3 2 
1 
16 % * 
: 1 LF 1-208 
8 1 
ISS x 
\ , " 
5 "I 
. SP 17 
1H 9. * 
1 F 
4 * * 
* 1 Ne 
4 

Cc p- 

1 FR. 
= 
"3x * 

p 4 

: ES 

ER o& 
$1 

* "== 

1 x : 

3 . 

1 
WA  * 
J . 

4 19 
2 4 

wv 2 

. LY 
z -. 
1 4 
1 
1 
. 4 2 
: %: Bs * 
F 1 * 
8 f 
7 * 
; or 
I 4 bs 
8 1 
7 = 
1 o 
- * 1 * 
: _—_ * 
4 „ 
* q 
44 
1 « 
ö "© 
. Wo» L ' 
L : 5 * 
a » 
.- N 
* r 
28 
ETSY 
N . * 
"tl * + | 

5 TY 

: ] 
1. Fr k ry 
BE » 18 
yp 4 Bl 
4 þ Ru 
+8 1 * 
, 0 1 1 
- K 
1 * 
- > eu 
7. ts - 
: q 
5 1 81 
k [#4 + 
8 NS - 
q h 241 

©=Y . + 
"a= 
2 bh 1 
« y 3 » * 

1 

1 7 PY 
"RE 3 

a1 4 
& = o x4 
9.4 * ? b 
TEE 
5B 

[5 \ 2 0 
7 : id . w 
—_— 
75 
" 8 1 
* 
* +3 
Wi : 
< | * 1 ** 
HAM: 
: 1 
y q 7 
Ba 

ö } \ * 
1 * 19 
j "1% * 
o f 4 1 
5. AY - 
! U 
j FP 

1 y 4 
WK... 

* * 
nen 
14 
[ 32.44 
1 11 
1 
my 
it 5 18 

* þ 
Ie « 
( [ 7. 
in #1 
i ,;: ' 
Ay 4% == 
? | 
4 . » ” * 
_ oy 
14 
af bw: © 
1 5 o 
1 5 
5 iy 
9 x 
1 7 
1 
x * 
. 
71 J J 
AX 
1 
1 4b 
8 1 . 
e 
| 4+ "89 
0 
£ 1 | 4 
Tas on 
"7 . 
=. 
I - 
3 1 1 
1 

$ 

. ” N 
= = 
+70 

1 5 
5% 4 
l 
is 1 
RY 
" 895 
» Z 
Hh = 
WS, © 

7 

N 
5 12 

. 4 | 

A 
5 . 
"+ F 
1 : 
' 
7 7 
li 4 

& 
2" 
4 x 

5 1. 

; 1 
7 N 
— 
br 


— — 
2 by — 


— ä — 
* wo — 


_ — — LIES * 


— 
> LPT 
* — Fo A = \ 
+ TR o nt. _ -- >” 


g 
1 
* 
t 


| 


*. 
% 
. 
1 
K 
g 
a] 


i 


R 


— SO . 21 Io, 


2 - 
» oy Sar 1's, 


EL 9, 6459 — . 
- OE; . VE a 2 nnn a + 2 = ES en 
7 ——_—_ _— ? * d "IT; W, N 8 x ' 22 
9 2 3 ä wo AD <p WS © > DS: 3-4 = "ap" OS + = > 7 5 2 
. — — £ +48 * 2 9 * e * =. PETE HY OR PPT * 5 9 ST 
= ET - of - 0 — * * 4 — wy PE! \ y A E 8 x ws — * 1 
* + x * => N _ - 2 , - lad \ 7 = — 9 k A -.- . 32 "my — 4 ? EDD * n = 
2 2 n A r AS = — * D by "I - 8 I IS ute. ih Z oY 2 re 2 4 2 1 2 
l — a > 3. > * T 2 3 SL Ids _ = aus * * 8 — 8 «Dk 8 = « 2 2 9 y — 
b — "ren, RR loot gs - SC T7 ** * : . a= ome,” IN 
4 2 2 — * * 25 1 = LEA y K 2 4h - ba 2 — * * — — — — a — <2 Pip. 24 I ” E ws 7 r 5 cy 
— ba 3 r CA : Wee nt 5. SE at r⁊“I! N aod rag "ER. 2 NE er - wins» pee TO” : 5 5 . 1 | 
8 7 r * 5 5 8 2 e POTS 3 * Ls a oi * 1 - * , - N 5 7 x 
- << * oy — 2 3 * — — * — 9 Fg ' — ar 4 5 af oy * 8 4 Lo — * 3 _ 7 
*. 2 7 2 N we; * 5 — 5 p ——— 4a 4" ak — IS = . 3 7 — . 
, —— " DE * * 2 - — x ; us - N N 
. 22 — 0 — — — N a I r f a 2 8 . — Þ | * my 
* © py * — Nr — * 22 8 — = a 1 
N — 9 _ — 0 * __ 
* 


3 ERS; as FR, TE, 8 © 


7 1 * - 
Þ-3 R Be 


r 
* 
2 
"> ak © 


* 


2 wa 
+ - bo 


= Vs Er 


* 


* 
—— 


1 e 3 * LEES LY 
— — — a * ws 2. . i * * A _ 


276 „ Chap 14 


for if tenant in tail make a leaſe for twenty - two or for forty 


years, or for fourlives; this leaſe is void, and that not only for Tun 
the overplus of time more than three lives or twenty-one years, B. R. 
but for that time of three lives or twenty-one years alſo. Ard it Ajudg 
hath been reſolved, that if tenant in tail make a leaſe for ninety- | Ay 
nine years determinable upon three lives ; that this is not a good Sg” 
leaſe. But if a leaſe be made by a tenant in tail for a leſſer time, Co. g. 
as for two lives, or for twenty years, this is a good leaſe. And if 
*P.278. a leaſe be made for four lives, and ® it happen that one of the 
lives die before the tenant in tail die; yet this accident will not 
make the leaſe good, but it remains voidable notwithſtanding. Co. 5 5 
6. Theſe leaſes muſt be of lands, tenements, or hereditaments Co, g. 2. And yet 
manurable or corporeal, which are neceſſary to be let, and where- 15 85 
; . . . It. 44. 
out a rent by law may be iſſuing and reſerved. And therefore if b. is con 
a tenant in tail make a leaſe of ſuch a thing as doth lie in grant, Trio 
as an advowſon, fair, market, franchiſe, or the like, out of Tallentne' . R. Co 
which a rent cannot be reſerved, eſpecially if it be a leaſe for life; —— wall's ca 
this leaſe is void, and that albeit the thing have been anciently and — 5 6 Co. 5. 5. 
accuſtomably let. And a grant of a rent: charge therefore out of Trin. 2 jxc Co. 5. 6, 
ſuch lands is void. And if tenant in tail make a leaſe for three B. R. Ad. | | 
lives of a portion of tithes rendring rent; this leaſe is unqueſti- J2"8edDoc 
onably void. And ſo alſo it ſeems it is if it be a leaſe for twenty- ss 
one years (1). 0 
7. They muſt be of ſuch lands, or tenements, which have Co. 6-3). 
been moſt commonly let to farm, or occupied by the farmers Pier 371: 
thereof by the ſpace of twenty years next before the leaſe made, 
ſo as if it have been let for eleven years, at one or ſeveral times Co 6.37, 
within twenty years before the new leaſe made, it is ſufficient, | Meer's cal 
And albeit the letting have been by copy of court roll only, yet Adju.ged. 
ſuch a letting in fee, for life, or years, is a ſufficient letting, and 
ſo alſo is a letting at will by the common law. But theſe lettings 
to farm muſt be made by ſuch as are ſeiſed of an eſtate of inhe- 
ritance, for if it have been only by guardian in chivalry, tenant by had 
the courteſy, in dower, or the like; this will not ſerve to be a +, 20. 
letting within the intent of the ſtatute. 1 Co 3. ft. 
8. There muſt be reſerved upon ſuch leaſes vearly during the Co. 5. 6.6. 
ſame leaſes, due and payable to the leſſor and his heirs to whom ©: 3). 
the reverſion ſhall appertain, ſo much yearly farm or rent, or 
more, as hath been moſt acuſtomably yielded or paid for 
the lands, Cc. within twenty years next before ſuch leaſe 09.7.7. 
made. And therefore if the rent be reſerved but for part of bg 
the time of the new leaſe, this leaſe is void. And if the te- be 0 
nant in tail have twenty acres of land that have been accuſtom- man's L 
ably let, and he make a leate of theſe twenty acres, and of one er 173, 
acre more which hath not been accuſtomably let, reſerving the Plow. 435. 
uſual yearly rent, and ſo much more as to exceed.the value of 
the other acre; this is not a good leaſe by the ſtatute. So if 
the tenant in fail of two farms, the one at twenty pounds 
rent, the other at ten pounds rent, and he make a leaſe of both e 
85 0 3 (1) The le 
— cer N to be 
(1) This diſtinction is no longer of any importance; for the «th Geo. 3. c. 17. makes leaſes of inne ® ph, eg fee- 
foreal herrditaments by eccleſiaſtical perſons, as good as if the leaſes were ot rerprreal hey editor . „ 


whether ſuch leaſes are for lives or years; and gives action of debt to the ſucceſſor tor rent, which 
caſe of a freehold leaſe) he could not have brought at the common law. See further in note 3 .. 
edit. Cc. Lit. 44. b. 
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theſe farms together, at thirty gere rent; this is not a good , 39 } #9 (293.6. 
Co.6 37.38. leaſe within the ſtatute. But i 
Trin. 3 Jac. been formerly reſerved things not annual, as heriots, fines, or other 
B. R. profit upon the death of the farmors, or profit out of anothers foil, 
Achvdged. f paſturage for a colt, c. if upon the new leaſe the yearly rent 
 A_ be reſerved, albeit theſe “ collateral reſervations be omitted, yet * P. 279. 
lac. B. R. theſe leaſes are good. And fo alſo if there be more rent reſerved 
Co. 5.6. upon the new leaſe than the rent that hath been anciently paid, 
the leaſe is good notwithſtanding, And yet if tenant in tail of 
land let a part of it that hath been accuſtomably let, and reſerve 
the rent pro rata, or more than after the rate; this is not a good 
Co.5.5. leaſe. And yet if two coparceners have twenty acres of land of 
Andyet equal value between them in tail, and theſe have been uſually let, 
5 OE and they make partition of theſe lands, fo as each of them hath 
d. 7 ten acres; in this caſe they may make leaſes of their ſevera] parts, 
Trio. 3 Jac. teſerving the half of the accuſtomable rent. And if upon the old 
B. R. Corn- leaſe the rent were payable at four days in the year, and by the 
wall's caſe. new leaſe it is reſerved to be paid at one day; this is not a good 
Co. 5. 8. leaſe, But if the rent upon the old leaſe be payable in gold, and 
co. 5. 6. the new rent be payable in ſilver ; it ſeems the leaſe is not good. 
| And if a tenant in tail be of a manor, that hath been uſually de- 
miſed for ten pounds rent, and after a tenancy eſcheat, and then 
he doth make a leaſe of the manor, rendring ten pounds rent by 
the year; in tliis caſe, this is a good leaſe ; but it the leſſor pur- 
chaſe a tenancy, then it ſeems it is otherwile. 
9. Such leaſes muſt not be without impeachment of waſte. And 
therefore if tenant in tail make a leaſe of his land intailed without 
© 6. 37. & Impeachment of waſte ; this leaſe is void. And if a leaſe be made yyane. 
Meer's caſe for life, the remainder for lite, &c. this is not a good leaſe ; for 
A9J2-8ed- in this caſe, during the remainders, the tenant for life cannot be 
punithed for waſte done. But if ſuch a tenant of land make a 
leale of it to I. S. for the lives of three others; this is a good 
leaſe, albeit it may afterwards become an occupancy (i). 
<4. 11 H. 10. Such leaſes muſt not be againſt any ſpecial Act of Parlia- 


#20 


+, 20. ment. And therefore if a woman that is tenant in tail of the gift 
" 3-5!- of her deceaſed huſband, or of any of his anceſtors, while ſhe is 
8.6. lole, or after with another huſband, make any ſuch leaſe warranted 


by this ſtatute ; yet this leaſe is not good. 
11. They muſt have all due ceremonies and circumſlances for 
the perfection of them, as other ſuch like leaſes have, as livery 
. of ſeifin, and the like, where they are needful. And then only 
„„ When leaſes have theſe conditions, and are made according to 
theſe proviſions, are they ſaid to be within this ſtatute of 32 Ul. 
al Law 8. and ſuch only as do bind the tenant in tail himſelf, and the 
cr 173, iſſue in tail; for otherwiſe it it be not warranted by this ſtatute, 
Pw. 435- atheit it will bind the tenant in tail himſelf that made it, yet it 
will not bind his ifſue ; but as to him it will be void, or voidable 
at the leaſt : for if tenant in tail of land make a leaſe of it for 


es 


(1) The earned author of the commentary, in the 2d vol. p. 319. mentions theſe nine requiſites, as ne- 
ceſſiry to be obſerved in leaſes by tenants in tail, —huſbands ſeized in right of their wives, and perſons 
is fee-fimple in right of their churches and adds, theſe are the guards, impoled by the ſtatute 
3: 11.8. c. 28, (which was avowedly made for the ſecurity of farmers and the conlequent improvement 
beet prevent untcafonable abuſes, in prejudice oi the iſſue, the wife, or the lucccflor, of the 
*$4/04Þ.C 190u gence given by that ſtatute. 
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278 Of «a LEASE. EE Chap. 1. 
an hundred years without any rent reſerved thereupon ; this leaſe as 
to the iſſue in tail is void: but if he make a leaſe of his land for an Ploy, 436. 
* P. 280. hundred years “ rendering rent, and have iſſue and die; in this 
Acceptance. Caſe the leaſe is only voidable by the iſſue at his pleaſure ; and 
therefore if the iſſue accept the rent after the death of the tenant 
in tail, by this means the leaſe is affirmed and become good. But 
howſoever the leaſe be made, it will not bind him that comes in of 
a remainder over, nor him that is the donor. And therefore if a 
tenant in tail make a leaſe warranted by the ſtatute, and aſter die 
without iſſue, ſo that the land doth remain over to another, or 


Chaj 


revert to the donor; in theſe caſes neither he in the remainder, Co. ſur 
nor the donor ſhall be bound by this leaſe, for as to them the Lit. 44. 

leaſe is void. And yet by a common recovery the tenant in tail Co. 5. 1 

may make leaſes of, or lay charges upon the land to bind the do- HO 

nor and him in remainder alſo. But otherwiſe it 1s of a fine; for 

if tenant in tail make a leaſe for years by fine, this will not bar 

the donor, nor the remainder in any caſe where it is in a ſtranger. 

And yet if the remainder be in the tenant in tail himſelf, and 

he make a leaſe for years by deed according to the ſtatute or by 

fine; this leaſe is good, and ſhall bind his own remainder (1). 
6. What The huſband may at this day without fine or recovery make Stat. 32 hi. Stat. 32 
leaſes, or leaſes of the lands, tenements, or hereditaments, whereof he hath K wy. 23, 8. ch. 21 
other acts, any eſtate of inheritance in fee ſimple, or fee tail, in the right of Li. . _ 4 
obs Hoo his wife, or jointly with his wife, made before or ter the cover- : Elch. 
done by the ture; fo as there he in ſuch leaſes obſerved the eleven conditions 14E1. ch, 
huſban: or limitations before required in the leaſes made by tenant in tail; 13 El. ct 
with the ard ſo that the wife do join in the ſame deed, and be made party 1 36; 
land be (hereunto, and do ſeal and deliver the ſame deed herſelf in perſon. 
hath in fee- For if 4 his wir e 1 f h 
ſimple, or For if a man and his wife make a letter of attorney to another to p ta 
fee tail in deliver the leaſe upon the land; this leaſe is not a good leaſe from B oo s 
the right of the wife warranted by the ſtatute. And yet then as in other like 
his w.fe, A caſes of leaſes not warranted by this ſtatute, it is a good leaſe againſt 
. Hp the huſband. And when the leaſe is ſuch a leaſe as 1s warranted 
what leaſes by the ſtatute, it doth bind the huſband and wife both, and the 
made byhim heirs of the wife ; but it it be an eſtate tail, it doth not bind the Co. ſuper 
of ſuch lands donor nor him in remainder. | 88 44. 
mk apa If the huſband and wife at the common law, had joined in a 26H. 8.:. INE 
or not; and , ; . > 5.3: 15, 
* leaſe of her land without rendring of rent; this leaſe had been void 

as againſt the wife, and ſo is the law ſtill. 

If the huſband at the common law had been ſeiſed of land in the 26 H. 8. :. 
right of his wife, and he had made a leaſe for years rendring rent Co. 2. 77. 
and died; this leaſe had been void, and fo is the law till. 
If the huſband and wife at the common law had made a leaſe Dier 91. 

by word rendring rent; this leaſe had been void as againſt the wife; 

and ſo is the law ſtil]. Stat. 32H, 
* P. 281. The huſband and wife together may by fine, or recovery, e e 

make what leaſes they will of her land, or charge it for what man's lau- 

time they will; and ſuch leaſes and charges will be good yer 163. 

(1) See accordingly verbatim in 1 Mecd 686-7 Has to the doQrine of leaſes by tenant in tail, ſee B. (1) Leal 
Aor, Leaies (D) under the three following heads.—1ft. What leaſes tenant in tail might have mace bj ale only b 
the common law. — 2d. What leafes he may now make to bird his iſſue ſince the ſtatute of 38 H. 8. c 1 (2) See 
zd In hat caſes the iſſue in tail or ſtrangers ſhall be bound by voidable leaſes made by tenant in fa Aor. Leaſe 
and further in Vin. Abr. Eſtate (I. a. 2.) Cem. Dig. Eſtates (B. 32). and Vin 
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againſt the huſband and wife both and their heirs alſo. But if the 
huſband alone do levy any fine of his wite's land, and thereby make 
any eſtate whatſoever ; this will not bind the wite after her huſ- 
band's death, but ſhe may avoid it (1). And if the huſband and 
wife make a leaſe of her land rendring rent to them and the heirs 
of the wife; (as in ſuch leaſes it ought to be ;) in this caſe, the 
| huſband cannot by fine or otherwil-, grant or diſcharge this rent 
longer than during coverture, unleſs the wife join in the fine, but 
the rent ſhall deſcend, rem tin or revert, in ſuch foit and manner 
as the land ſhould have done (2) | 
Co. ſuper Biſhops with the confirmation of the Dean and Chapter, Par- 7. What 
Lit. 44 ſons or Vicars with the conſent of their Patrons and Ordinaries, leaſes, or 
Co. 5. 14. Archdeacons, Prebends, and uch as are in the nature of Prebends, _— 5 
11.60. as Precentors, Chaunters, 't'reaturers, Chancellors, and ſuch like, ki ry 
alſo Maſters and Governors and Fellows of any colledges or houſes, tu: 1 or ec- 
(by what name ſoever called) Deans and Chapters, Maſters or clcfialiical 
Guardians of any hoſpitai and their brethren, or any other body b 
politic, ſpiritual and eccleſiaſtical (Concurrentibus his guz in jure yy wa 
requiruntur ) might by the anciert common law have made leaſes lande they 
for lives or years, or any other eltates of their ſpiritual or eccle- have in he 
Stat. 32 H. ſiaſtical living for any time without ttint or limitation. And at Le e 
8. ch. 28. this day the Biſhops, and the reſt of the ſaid ſpiritual perſo s, poet ang 
—_ 2 except Parſons and Vicars, may make leaſes of their ſpiritual liv- what leaſes 
| EI. ch. 10. ings for three lives, or twenty-one years, and ſuch leaſes wil be made by 
1:1. ch. 11. good both againſt themſelves and their ſucceſſors. But ſuch per- ſuch pertors 
15 E. ch. ſons may not make leaſes or eſtates for any longer time than for beg 
10.20. three lives or twenty-one years, and if they do, albeit it be by .Ceqo:s and 
fine or recovery, or it be confirmed by the Dean and Chapter, Cc. others: or 
yet it is void as againſt the ſucceſſor. Neither will the leaſes made not. 
by ſuch perſons for three lives or twenty-one years be good, un- 
leſs they have certain conditions and properties required in them. 
Theſe things therefore are neceſſarily required to be obſerved in 
the making of ſuch leaſes: 1. That they have the effect of all 
the qualities or properties before mentioned and required by the 
Co. ſuper ſtatute of 32 H. 8. in the leaſe made by the tenant in tail, and 
55 44+. be made after that pattern, viz. That they be by deed indented. 
0. 11. 66. 1 , : : 
5 316. 2+ That they do begin from the time of the waking of them. 3. 
and 4. That the old leaſe be ſurrendred, and there be not a con- 
current leaſe (fave in cafe of a Biſhop), And therefore if any 
ſuch perſon make a leaſe for twenty-one years to ore, and then 
make a leaſe for three lives to an ther; this ſecond leaſe is void. 
And yet if a Biſhop make a leaſe for twenty-one years to one man, 
and then within a year after make another leaſe to another for 
* twenty-one years to begin from the making of it, this, fo as it“ P. 282. 
be confirmed by Dean and Chapter is reſolved to be a good leale. 
5 That they do not exceed three lives or twenty-one ycars,. but 
they may be for a leſs time. 6. That they be of lands o: tene- 
ments manurable or corporeal. 7. That they be made of lands 
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(1) Leaſe made by baron of lands in right of his wife is not abſolutely vi on baron's death, but wvoid- 
ae only by the entry of the feme.—See J:rdan v. Hikes, Cro, Fac. 332.— Hob. 5 * 
(i) See more amply as to leaſes by huſband and wife by the common law or by lat. 32 H. g. in Bac. 
Abr. Leaſes (C.) — Com. Dig. Baron and Feme (G. 3.J—=1 Mead 6£8,—Note 2 to 13th edit. Co. Lit. 44. a. 
and Vin. Abr, Baron and Ferye (E. a. 10.) th t 
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OF a LEASE: Chap. 14. 


that have been commonly let to farm by the ſpace of twenty years 
before. 8. That there be reſerved upon them the ancient and 
accuſtomed rent ppyable to the leſſor and his ſucceſſors during the 
time (1). 9. Thai they be not made without impeachment of 
waſte. 10. That there be livery of ſeiſin upon them, Tc, where 
it is requiſite. 11. If the leaſe be made according to the excep- Co. 11, 6, 
tion of the ſtatute of 1 E/iz and 13 El ix. and not warranted by 5: 3. 
the ſtatute of 32 H. 8. as in the caſe of a concurrent leaſe, and it 
be inade by a Biſhop, or any ſole corporation, it muſt be confirm- 
ed by the Deans and Chapters, or others, that have intereſt. And 
if a Parſon, or Vicar, make a leaſe, it is not good but during the 
Parſon or Vicars reſidence according to the ſtatute of 13 Flix. 
chap. 20. and in this cate there needs no confirmation at all (2). 
12. Some of the leaſes that are made by the colledges and houſes 
of the univerſity, &c. muſt have ſome rent-corn reſerved upon Stat. 18 pl, 
them. But Biſhops, Deans, Parſons, and ſuch like ſpiritual per- cap. 20. 
ſons cannot grant the next advowſons of churches, neither can Co. 5. 15, 
they grant rents out of their ſpiritual livings, but the ſame charges 2 1 
will be void after theit death. And if a Biſhop ſuffer an annuity Dier 370, 
to be recovered againſt him by a pretence of title of preſcription, And meſt of 
on a judgment after a verdi& or confeflion ; or a Parſon in ſuch a tbeſe poinu 
Caſe pray in aid of the pation, and ſo ſuffer an anpuity to be reco- ag: ng 
vered ; this will not bind the ſucceſſor. And yet a Biſhop, or any Jores and 
ſuch ſpiritual perſon, may grant ancient offices of truſt, of neceſ- Juſt, Whit- 
fity, or conveniency, as the offices of chancellor, regiſter, ſtew- lock at Lent 
ard, bailiff, or the |.ke, with the ancient fees incident thereunto, ones; 
for the life or lives of the grantees ; and ſuch grants are good. 
albeit they be made by the Biſhops of the new erected biſhopricks, 
and that there be not in them the conditions and properties re- 
quired in the leaſes before mentioned, ſo as they be confirmed by 
the Dean and Chapter, But they may not grant any new office, nor 
yet add any new fee to the old offices. And therefore if a Biſhop 
grant an annuity pro conſilio impenſo & impendends where none 
was before; this will not bind the ſucceſſor And yet if there be 
an old fee, and there is a new fee added to it; in this caſe it ſeems 
it is good for the old fee, albeit it be void for the new fee. Nei- 
ther may they grant their offices othetwile than they have been 
os. And therefore where the ancient grants of the office 
ave been to one, it cannot be now granted to two. And where 
the ancient grants have been to two jointly, they may not be now 
granted in remainder one after another. Neither may the grants of 
P. 283. thete offices be longer than for * the life or lives of the grantees. 
And ia caſe where the grant is void, the confirmation of the Dean Co. ſuper 
and Chapter will not make it good (3). Lit. WED 
But here note, that albeit in all theſe caſes of leaſes and grants, e 13. 
not warranted by the ſtatutes aforeſaid, the ſtatutcs ſay the leales 58. 5. 5, 


„ 


(1) Lea'e by biſhop, and more than the old rent reſerved, held god by North C. J. Wyndham and 
Atkyns—but the cale was a:gued when Farghan was C. J. and he and Ellis were of a different opinion. 
Sce the caſe of Threadneedle v. Lynham, 2 Mad. 87. 

(2) By the ſtat. 22 Car, 2. c. 11. $ 75.—lntitled © an additional act for rebuilding the city of Lend, 
c.“ Farſens and Vicars in London were impewered to lea e their giebe for forty years with the conſen 


of the patron and ordinary —See fully as to leaſes by Par ſons and Vicars, in Bac, Abr. Leaſes (F). 


(3) As to the grant of offices, ſee before in page 238. and the books referred to in note 2; thereto. 
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Chap. 14. Of a LEA S E. 28: 
ſhall be void; yet this is to be underſtood as againſt the ſaccefſors, 
and not againſt the leffors themſelves ; for the leaſes are good ſo 
long as the leſſors live, or at leaft fo long as they continue in the 
place. And therefore if tuch a leaſe be made by a Dean and 
Chapter, or other corporation aggregate; it is good as againſt 
the Dean or other head of the corporation, ſo long as he doth 
continue in his place (1). And if a Hiſhop make any leaſe or other 
grant, nor warranted by the ſtatute of E/iz. or a Dean and Chap- 
ter, Maſter and Fellows of a College, or the like, make leaſes not 
warranted by the ſtatute of 13 Elis. cap. 10 thele leaſes ate good 
againſt thewſelves, albeit they are void againſt their ſucceſſois. 
So as if a private Ad of Parliament doth entail land upon a man, 
and appoint him what eſtates he ſhall wake, and that if he make 
any other eſtates they thill be void; in this caſe, they ſhall not be 
void as to the tenant in tail hiniſelf that doth make them. 
Ste 13 El. Leaſes of bencfices with cure are no longer good than the Par- 
cap. 20. fon is reſident, | 
Leaſes made by Colleges muſt have referved upon them the third 
part of the rent in corn. See the ſtatute of 18 F/. cap. 20. (2) 
Co. fuper If one make a leaſe to another, during the will and pleaſute of g. what 
Lit. 55. 56. him that letierh, or him that taketh, or both (for ſo in effect is ſhall be ſaid 


230: every leaſe at will;) this is a good leaſe at will (3). So if one 2 good leaſe 


14 H. 8,12. make a feoffinent in fee, or leaſe for life, &c. and doth not make at will: or 


livery of ſeiſin and ſo perfect the eftate ; the feoffee or leſſee hath — 
only an eſtate at will. But if a bargain and ſale be made of land, 
and the ſame is void ; or a corporation grant land, and the grant 
is void ; by this there is no leate at will made (4). 
Co. fuper Leaſes for lives, or years, are of three natures ; ſome be good 9. Where # 
Lit. 45- in law, ſome be voidable by entry, and ſome void without entry. leaſe for lite 
* 5. And of ſuch as be good in law, ſome be good at the common or Near fall 
8 law, as leaſcs made by tenant in fee-ſimple notwithſtanding they a by ſe 
be tor longer time than three lives or twenty-one years; ſome by death " the 
Act of Pafliament, as leaſes made by tenant in tail; leaſes made leſſor or by 
by a Biſhop ſeiſed in fee in the right of his church, alone, with- other means: 
out the Chapter: leaſes made by a man ſeized in fee-fimple or 97.99% _ 
fee tail of land in the right of his wife, together with his wife, entry, Sc. 
for twenty-ore years, or three lives according to the ſtatutes. and how. 
And of ſuch leaſes as be void alſo, ſome are void at the common 
law ; and that ſometimes in preſenti, as in the cafes before of 
leaſes for vears that have no certainty in them, or leaſes for lives 
made without livery of “ ſeiſin, and the like. And ſome are void * P. 284. 


— 


) See the caſe of Lid v. Gregory, Cre. Car. 502. and the obſervation thereon in note4 to 13th edit. 
Co. Lit. 48. a. 

(2) See the obſervations made on the reſtrictive ſtatutes of 1 Elis. c. 19. 13 Eliz. c. 10. 14 Elis. c. 
11and 14. 16 Eliz c. 11, and 43 EZ. c. 29. in 2 Bl. Cn 321.,—and further as to the doftiine of 
leaſes for lives or years by eccleſiaſtical perſons, in Vin. Abr. Eſtate (R. a 6.) Confirmation (E.) Bac. 


Ar. Leaſes (E) Cem. Dig. Eſtates (G. 5). 


(3) If land be leaſed to A. for a year, and fo from year to year as long as both parties ſhall agree; 
this 1s a lea for two years certain; and if the leſſee bold on after two years, he is not leſſee at will (as 
the old opinion was) but for a year certain, for his holding on is an agreement to the original contract: 
dan if the original contract were only for a year, or if i were at 8/. per annum rent without mentioning 
zy time certain, it would be a tenancy at will after the expiration of the year, unleſs there were ſome 
er \dence by a regular payment of rent annually or half yearly, that the intent of the parties was that he 
ſh ul be tenant for a year. Buller's Intr to law of ni print. 2 edit. 84. 

(4) Sec further as to the Cotrine of eſtates at will, 2 Bl. Com. 145.—/in. Abr. Eſtate (S. b.) to (C. 
0 5. Cn Dig. Eſtates (H). - 
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' Of « LEASE. 


in futuro, as if a tenant in tail make a leaſe for years warranted, 


or not warranted, by the ſtatute, and after die without iſſue; this 


leaſe is void as to him in reverſion or remainder : Ceſſant g ſtatu 
primitivo ceſſat derivativus. So if a Prebend, Parton, or Vicar 
make a leaſe for years not warranted by the ſtatutes; this is void 
by the death of the leſſor, and the ſucceſſor need not make any en- 
try or claim to avoid it (1). So if a tenant for life make a leaſe 
for years, and after die; in this caſe the leaſe for years is void. 


Acceptance. Anq therefore in all theſe, and ſuch like caſes, no acceptance of 


Acceptance. after their death, and that by the common law. And in theſe, and 


Chap, 14 


rent after will affirm ſuch leaſes. But otherwiſe it is in caſes of 1 
leaſes for years made by Biſhops, albeit they be confirmed by Dean Co. 3. 10 
and Chapter; and of leaſes made by Deans and Chapters, or te- 5 
nants in tail; as to their ſucceſſors and iſſues, when the leaſes are Stud 71 
not warranted by the ſtatutes: and otherwiſe it is alſo in the caſe pe k Se 
of leaſes for life, made by theſe or any of the former leſſors; for 44. 45 Fi 
in all caſes of leaſe for life it muſt be avoided by entry, tc. and 3 
therefore ſuch leaſes are not void but voidable, wiz the leaſes of "a Sys 


Biſhops and Deans after their death by their ſucceffors, and that 
by the ftatute law; and the leaſes of tenants in tail by their iſſues 


/ Bo. 
he 1414 #* 


ſuch like caſes, the acceptance of the rent by the iſſue or ſucceſſor 
will make good the leaſe, at leaſt for their tine. 
If a leaſe be made for years on condition that upon ſuch a con- Co, 3. 6. 
tingent it ſhall be void; in this caſe, as ſoon as the thing doth hap- 
pen, the leaſe is void ipſo fade without any re-entry, Se. But if 
a leaſe for life be made on ſuch a condition; in this caſe, the leſſor 
muſt enter, Ac. before the leaſe will be void. 


8 


— 


(1) As to void or voidable leaſes by eccleſiaſtical perſons, ſee Bac. Abr. Leaſcs (H). 
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cap 1. Of a FEOFFMENT, &c. 283 
f E M A E-Xv:: 


Of a Feoffment, Gift, Grant, and Leaſe. 


Feoffment, gift, grant, or leaſe in writing, may become void 1. Where 
by raſure, interlining, and the like, as hath been ſhewed es by what 
»1- **©""before in deed, ſupra (1). And a feoffinent, gift, grant, or leaſe, Fro roche 
Co. 3 16. and the eſtate thereby made, may become void by farfeiture, or gift, grant, 
27, 8. 119. upon a breach of a condition, or by a limitation. For which ſee or leale, and 
—_ ” condition (2) and uſes. Alſo they may become void by dilagree- 2 8 
pe Sed. ment or refuſal: and this may be either by the diſagreement of the made 3 
42. 45 Fitz, party himſelf to whom it is made, or by the diſagreement of an- good at firſt, 
Done 4. 5. other: of the party himſelf ; for no eſtate can be made to a man of becometh 
Bro. Done any thing in fee ſimple, for “ life, or otherwiſe, againſt his will: void by mate 
29.35. 59. and therefore, by his diſagreement or reſuſal of it, the eſtate 1 
un. £4 felf, and the deed whereby it is conveyed, may become void : by may be a- 
the diſagreement of another; as the huſband, in caſe of a feoff- voided : or 
ment c. made to his wife, may by diſagreement avoid it. And rot: and 
for the firſt of theſe the law is thus, that all ſuch aQs as give how. 
eſtates directly or by way of uſe are good at firſt ; and the thing * P. 285. 
granted, when the deed of grant is delivered to his uſe, ſhall veit 
in the grantee, before he hath notice of the grant, or agree to ac- 
cept of the thing granted; ſo that if lands be limited to a man by | 
way of uſe, or granted immediately by feoffment, gift, grant, or 38 
leaſe, or goods or chattles be given or granted to a man; in theſe ,- , of F "21" 
— caſes, the things granted ſhall be ſaid to be in the grantee, and the 4.1 <4. 
grant good, before notice and agreement, until diſagreement. And 
before agreement the grantee may waive it, and ſo avoid the eſtate, 
and the deed alſo whereby the eſtate is made. And if it be but a 
leaſe for years that is made; he may waive and avoid that by word 2188 
of mouth in the country, as well as a gift of goods, or an obliga- 3 9 
3 tion delivered to his uſe. But if it be an eſtate of freehold that is *<. / - 5 18 es 4 i 
„Ale, made by feoffment Ec. it ſeems he cannot waive and avoid that” 9" <-” 0 | 
| but in a Court of Record. | | 22 2 
©. fuer When the cauſe of a grant faileth and the thing granted is exes 7, Ewa | 
Lit. 203. Cutory, the grant is become void. As if one grant an annuity for 4.7 . 4, , 
Pow. 134. an acre of land, for tithes, or for counſel ; in this caſe pro is con- be, e «A 
gs + ditional, and therefore if the land be evicted by an elder title, or 4 6. 2 55 = N 
„. 4.0, the grantee diſturbed in the tithes, or he refuſe to give counſel, 2 .. 
the annuity is determined. But if a feoffment, or leaſe for Efe, 2% , 4: 4-<;, li 
or years, be made of an acre of land pro una acra Fc. as in the . A. 13, 
caſe before; albeit the acre be evicted, &c. yet the grant in this t 47-4 A 9 
caſe of the acre of land is good. And if one grant an annuity for wo 8 
CC ve ee 
"of bh. | 


4 
counſel; if the grantee will not give counſel, the grant is not o * = nl 2 | 
force. So if one grant to make new pales in a place for the old = 244 . 
pales ; if in this caſe he cannot have the old pales, it ſeems the 2 
grant ſhall not bind him to make new pales. So if one grant a rent * _ He 
r for a way ; ſtop the way, and the rent ſhall be ſtopped. 2. 22 ge 
222 
2 — = 2 Ger <2 88 2 7 2096 
(1) See before in page 66. * AF: ow . 2 EE 2 G, |; 
(2) Sce betore in page 151, e # 6: a SA | 
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CF. 287. 


Of a FEOFFMENT, Se. Chap. 15 

If one that hath a leaſe for life or years, of the manor to which co. ;., 
an advowſon is appendant, grant the next avoidance that ſhall hap- 145. 
pen during the leaſe, or grant a rent out of the manor, and then 
ſurrender the manor ſo that his eſtate is gone; in this caſe not- 
withſtanding, the grant of the next avoidance, and of the rent, 
doth continue good; and the grantee ſhall enjoy it according to 
the grant, as long as the eſtate that is ſurrendred ſhould have had 
continuance. 5 | | 4 

If the heir of the King's tenant enter and make a leaſe before 
livery ſued, and after an intruſion is found againſt him; by this it 
ſeems the leaſe is avoided, So if tenant in tail make a leaſe war- 
ranted by the ſtatute, and after dieth without iſſue; by this the 
leaſe is determined (1). | 

If a tenant in tail make a feoffment to his heir within age, and Co. ſuper 
he, after he is of full age, make a leaſe for years of the land, and Lit. 30 
after the tenant in tail dieth, and the heir 1s remitted ; the leaſe 
in this caſe is not avoided, | | 

If an annuity be granted to one until he be advanced to a be- Plow. 2; 
nefice by the grantor, and the grantor die, and the heir or exe- 15 H. 7.1, 
cutor of the grantor tender a benefice ; it ſeems this will not de- 
termine the grant. | | 

It A. be leſſee for years of an advowſon, and grant the next Co. 8. 14;. 
avoidance to B. if it ſhall happen to become void during the 7: 39. 
term, and A. doth ſurrender the term to C. who hath the inhe- 
ritance, and the church become void before the end of the term; 
in this caſe, the grant is good to B. and he ſhall have the next 
avoidance, for a man cannot derogate from his own grant. So if 
A. be leſſee for years, and he grant a rent-charge to a ſtranger, 
and after ſurrender his term to the leſſor ; in this caſe, albeit the 
term be extinct, yet the rent doth continue, and the ttranger ſhall 
have it during the term. So if 4, have a rent-charge out of the 
land of B. and acknowledge a ſtatute to C. and then releaſe the 
rent to B. in this caſe, albeit the rent be gone as to 4. and B. 
yet it is in eſſe as to the conuſee, and he may extend it. 

If a man be ſeiſed of a great wood, and grant to J. S. fix hun- Co. g. 24 
dred coards of wood out of the ſame wood, to be taken by the 
aſſignment of A. in this caſe, if 4. will not upon requeſt aſſign 
where the wood ſhall be taken, yet the deed will not loſe its effect, 
but J. S. may take it without aſſignment, 

If 4. be leſſee for life on condition to have fee, and he make a Co. 5. 14. 
leaſe to B. for years and after he perform the condition, and ſo 
his eſtate for life is turned into a fee ſimple; in this caſe, the leaſe 
for years is good (till notwithſtanding : but otherwiſe it is in caſe of 
the King. : 

If ” y tenant in tail enfeoff B. on condition to the uſe of A. in Co. 1. 147. 
fee, and A. had granted a rent charge or acknowledged a ſtatute, _ 
which by the ſtatute of 1 R. 3. cap. 5. was extended, and after 
A. had performed the condition ; in this caſe, albeit the eſtate had 
been charged, yet the intereſt of the grantee or conuſee had con- 
tinued. Sg | 

If A. be tenant for life, the remainder to B. in tail, the re- 
mainder to A. in fee, and 4. Goth grant a rent-charge or ac- Mic. 36. 


s Ed. 4. 2. 
Pethoule & 


knowledge a ftatute and die; in tuis caſe and hereby, the 3) El. Co.) 


— 


— 


4 


{1) See accordingly before in page 278. 
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ant is not become void; but if B. die without iſſue, the heir of 
A. ſhall be charged. 5 | 
DavisRep.1. If a corody be granted for a ſervice to be done, the omiſſion of 
the ſervice doth determine the corody. _ 
120 F. 4ult. If one grant lands with his daughter in frank-marriage, or goods 
Diet 13.126. with his daughter in marriage, and after the marriage is diſſolved, 


and * they aredivorced ; in this caſe the grant is now become of * P, 287, 
g no force : Ceſſante cauſa ceſſat elfectus. i f 
Bro, Grant, © If one man grant to another an office of charge only, to- which 2. Where « 
193- there is no benefit or fee incident; in this caſe, he may avoid and man may 
determine his own grant at his pleaſure, without any cauſe given _—_— g 
But if there be any fee or profit incident to the office, then he _ at. ond 
h not avoid the grant of it, or put out the officer, without ſome cauſe when. 
4 of forfeiture : and if he do the grantee may have an aſſiſe. And 
| yet in this caſe alſo he may put him out of the office, albeit he may 
not deprive him of the fee or profit incident thereunto, 
Pro, Grant. If one grant a ward to another to marry, or for his ſervice ; it 
5s | ſeems he may not afterwards avoid this grant. But if one grant 
: him to another for inſtruction or education, contra. 
Bro. Grant, If one make a leaſe for years of his land rendring rent, and af- 
128. ter grant the rent to I. S. and the termor attorn, and after the 
as leſſor accept of a ſurrender of the eſtate of the termor; yet this 
doth not avoid the grant of the rent, but the ſame ſhall continue 
ſtill, ; 
Lit. Sect. If a diſſeiſor grant a rent, common, or other profit apprender 
477. out of the land, and after the diſſeiſee doth enter and infeoff him of 
the land; in this cafe, the rent is avoided, and the common is 
gone. But if the diſſeiſee releaſe to the diſſeiſor; in this caſe, he 

all not avoid his own grant. _ 2 

An infant, and other diſabled perſons, _ impeach and avoid 
their own grants in divers caſes, which ſee before in grant (i). 

A deed of feoffment Cc. in ſome caſes is holpen, and a fault 3. Where 
therein cured, by the making of livery of ſeiſin. For which ſee and by what 
feoffment and leaſe. But an attornment will not help the grant of nen fee 

4 a reverſion, Ec. for it is a 1aaxim in law, that attornment cannot — . 
make a void grant good. or leaſe, or 
Co. 1. ca. If a tenant in tail make a leaſe for life, or years, of land, and the eſtate 
pel's caſe, this leaſe is voidable, and after the tenant in tail doth ſuffer a com- _— 
has 373 mon recovery of the land, to whomſoever it be ; by this the leaſe ls 2 . 
. „ is affirmed and made good during the term, as well againſt the iſ- voidable at 


a> 


in ſues and heirs by the entail, as againſt him in reverſion or remain- the firſt, 
der: and ſo it is of a charge of a rent upon the land. And if te- may become 
nant in tail make a leaſe of the land or charge it, and after levy a — 
fine of the land to a ſtranger, by this the leaſe or charge is become fads Ain 

© bel in Sood againſt the iſſue in tail alſo (2). | not. 

the ache. If a tenart in tail make a leaſe for forty years rendring rent, 

cuer Hil, and die, and his ifſue doth leaſe to another by, indenture for 

16 Jac. twenty-one years rendring rent, to begin after the expiration, 


— 


(1) See before in pages 7. 54. 231. 232. and the notes and references thereto. 

2) See accordingly the caſe of Beck, on demiſe of Hawkins v. Welſh, in 1 Wilſ. Rep. pt. 1. p. 276. 
"hire the court retolved, that if tenant in tail makes a leaſe or mortgage for years, or charges the land 
with any other incumbrances, and afterwards ſuffers a common recovery, that th-1! let in all the incum- 
"ances and the reaſon is, that whatever act binds the tenant in tat} himſelf, ſtall bind the recoverors, 
or the perſon or perions to whoſe ule the recovery is {uttered for he Who recovereth cannot ſay that he 
Sal whom he recovered had but an eſtate in tail. 

ſorfeitute, 


4 
4 
AF 
1 
2 
14 
"£4.40 
6.4 
1 


1 
* 
| | 
$1. 
1 
1 
1 1 | 25 


——— 


5 E & 


3 n 5 as n 


o — 
B 


r ty 
> 7 o by: * 


8 * 8 * 3 n F * LE 
nA : c A - 2 
= Ay — >. > es. — . - Aveo ded es . a 
<<. K . ROY 1 0 : 0 7 2 D 
r 8 > © 
< . . 
- ö 3 


— 
= 
0 * 


9 24 _— 3 8 2 — n 
- 8 . Nr "nds n 8 ' ied; *- & 
— VI ar — WY Fa ** 23-4 247% _— - Ea 0 8 * 
I — n — 2 24 " * * 7 2 * — a * 
2 — n 4 — 2 — 5 ou = 2 A - 


— AE 


L220 
2 
— 22 


286 Of FE OFF MEN T, Se. Chap. 1g 


forfeiture, or ſurrender of the firſt leaſe ; it is ſaid this doth affirm 
the firſt leaſe. Sed guere. fs 

Acceptance of rent reſerved on a leaſe for life or years, which 
is voidable only and not void, may make the leaſe good (1). : 

* P, 288. A feoffuient, gift, Qc. that is made by dureſs or menace, and Bro. Defec. 
therefore voidable, may by another deed of defeaſance, afterwards ſance ij. 
made between the ſame parties, become good. | 

Alſo grants, leaſes, and the eſtates thereby made that are not 
= may be made good and perfected by releaſe or confirmation, 
or which fee releaſe and confirmation. 

4. Where A feoffment may be good againſt ſome perſons, and void againſt Co. ſuper 

and when a others, but cannot ceaſe and revive and be good and void at ſeve- Lt. 46.7.8, 

feoffment, ral times; as a leaſe for years, or a grant of rent, Cc. may in 

gift, grant, many caſes ; for a grant may be ſuſpended, and a leaſe for years 

or leaſe may . . & 

be good for may Ceaſe and revive again: as if tenant in tail make a leaſe for 

one time, Years, rendring twenty ſhillings rent, and after taketh a wife and 

and void for dieth without iſſue, and he in reverſion or remainder endoweth his 

. pee m wife (as he may ;) in this caſe, the leaſe, as 3 the woman, 

df 3 is revived, albeit it be void as to him in reverſion or remainder, 

but void a- So if tenant in tail make a leaſe for years and die without iſſue, 
gainſt ano- his wife enceint with a fon, and he in reverſion enter, and after 
ther; and the ſon (being heir to the entail) is born; in this caſe, the leaſe 

3 a Which was before avoided by him in reverſion, if it be ſuch a leaſe 

. +l part: as is warranted by the ſtatute, is good againſt the iſſue in tail, and 

or not. therefore is revived again. So if the King make a gift in tail to . 
to hold by Knights ſervice, and W. doth make a leaſe to 4. for 
thirty years pra . rent, and then V. dieth, his fon and heir of 
full age ; in this caſe, as to the King, this leaſe is void, but after 
livery ſued out, the leſſee may enter again; and if the iflue accept 
the rent, the leaſe is affirmed. So if tenant in tail make a leaſe 
not warranted by the ſtatute and die, and his heir is in ward; in 

this caſe, the guardian in the behalf of the heir may avoid the lea ſe 
during the wardſhip : but afterwards the heir may affirm it again, 
if he accepts of the rent. So if tenant in fee ſimple take a wife, 
and then make a leaſe for years and dieth, and the wife is endowed, 
the ſhall avoid the leaſe for her eſtate, but after her death the 
leaſe will be in force again. But if the patron grant the next avoid- 
ance, and after the Parſon, Patron and Ordinary, before the ſta- 
tutes, had made a leaſe of the glebe for years, and after the Parſon 
had died, and the grantee of the next avoidance had preſented a 
Clerk to the church, who had been admitted, inſtituted, and in- 
ducted, and had died within the term, and the Patron had preſent- 
ed a new Clerk to the church, who had been admitted, inſtituted, 
and inducted: in this caſe the leaſe had not revived again. No 
more than if a feme covert levy a fine alone, and the huſband doth 
enter and avoid the fine, the eſtate ſhall revive againſt the wife aſ- 
ter his death; for it is avoided as to her alſo as well as to the huſ- 
band by his entry. See more in Deed ſupra cap. 4. numb. 7. 
Where a feoffment, giſt, grant or leaſe is voidable, in ſome 
* P 289. “ caſes it may be avoided by the party himſelf that made it, 


— 


(1) See accordingly Rickman v. Garth, Cro. Jac. 173. Pennant's caſe, 7 Co. 65. —and further as to il. 


ficmance by acceptance of rent in Cem, Dig. Condition (P.) Ne. Abr. Tit, Acceptance (A). 


and 


Chap. 


Co. ſuper 
Lit. 45 
Co. 7. 8. 
Pier 337. 
239» 


Co. ſuper 
Lit. 77 8. 


6%) See 


5. 


al 
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and not by others, albeit they be privies, as heirs, executors, or 5- Who ma 
adminiſtrators ; and in ſome caſes it is voidable by others, and not avoid a feoff- 


Co. ſuper 
Lit. 45. 
Co. 7. 8. 
Pier 337» 
239» 


by the party himſelf; and in ſome caſes it is voidable by the party RE. eilt, 


himſelf and by others. And in ſome caſes it is voidable only at ſeaſe, that 
ſome times; and in ſome caſes it is voidable at all times: as for is voidable : 
examples, an infant, if he grant by fine, mult avoid it during his or not: and 
minority if he live to be of full age, otherwiſe he himſelf or any bow. 
other ſhall never avoid it (1). But if he grant by deed, this may [afaat. 

be avoided at any time by himſelf, his heirs, executors, or admi- 
niſtrators, or his guardian in his right, as the caſe is, But a lord 

by eſcheat cannot avoid a voidable eſtate made by his tenant being 

an infant. And if a woman covert do any ſuch act by deed; it Woman co- 
may be avoided by her huſband during the coverture, or herſelf af- ert. 

ter the coverture, or her heirs, c. that are privies after her 

death. And if a man ron ſane memorie do any ſuch act, it may Mes /ane 
not be avoided by himſelf that is the party denying it, but it may memorie. 
be avoided by his heirs, Efc. that are privies. And if tenant in tail Tenant in 
make a voidable leaſe not warranted by the ſtatute, he may not tail. 

avoid it himſelf, but his iſſue may. And if he be ward by reaſon 

of a tenure in capite or knight ſervice, the guardian of the iſſue, 

during his time, may avoid it. And if a corporation ſpiritual, ſole Corpora- 
or aggregate, make leaſes not warranted by the ſtatutes, they may tions. 

not avoid it themſelves, but their ſucceſſors after their death, 
tranſlation, or other remotion, may avoid it ; or if a Biſhop make 

ſuch a voidable leaſe, the King, when the Biſhoprick doth come 

into his hands, may avoid it. 

And now we pals to another ſort of aſſurances, that are for ſome 

ſpecial purpoſes, ard in ſome ſpecial caſes only ; wherein we ſhall 

firſt begin with an Exchange. 


(i) See before in the chapter on figes, p. 7. and note 1 thereto. 


. 
k * 
= — — = — 1 
= : 3 5 — rr . 8 > 43 ** 77-20%. TAPS IIs — — —— _ — 
2 27 = - - 9 2 x" n E a 2 e — 1 2 8 r — 2 . — — * — 4 X Ml n 7 . 
PPUPU Uw d nn rntney ng oe eee ren — —— — 2 yl ee A — 5 - 1 4 « — 4 AZ . — < 
— — —— - Ks a . . F 7 — hy , . 8 * - — — * — —— — — — ; . 
— — — — 2 n 1 -— 4 kt: . WR VOY 9 2 8 e — - l = = I. 5 
2 — "og — r 2 — 22 — 2 +. 4 - * == = - * 1 7 2 — "I 
1 . 0 8 n * 1 * « = = 
- ? la F w— OD — * * — — —— — _ — = 
b 2 2 ” 5 2 — = * * "oo 8 6 My ads x ae — > 7 : G 
Aden pr —— < <I> - wa , — 39 l 


CHAP. 


3 
Ee” 


8 by - — p 
Fee IE * - — 
r _———_——— 
ph HOT) 
, ; 1 


7 Sg 
he 


—— * AY. -S - 


| * err 4 — 
— — r 

— N 

** „„ 


— 
2 > lA 
— 7 
* - — i — 
Sb 4 W 4 
args: > | 
\ n of 8 2 


8 


— 


1 
= Do ——— 


— 
— 


"7 
— 


1 


9 . 3 2 . 
9 tf "= 


2 —— — IN 

2 r — *. — K — 

INT WOE, E foe. 5d ett = — OY CO 4 
2 2 * _ MS PI E 


& 3. * 
- DES = Fo et 


7 
1 


oo 


> 


$54 _—_— 


* 


— N Be” 
2 rr = 


— 


— 


WG 
x Home oy PEI 35 5 Wor . . * 
* 
oF 
* 


N = ES . MS dw} 
4 x 2 = = * 
* NR * A Va 4 
— L 
w wy" 1 SE 2 fs : 1 - 2 * - 


w -. 
sue. e K — n Wn nn oY Rn oe RB Nr 
ö ob 715 9 3 3 5 * N * 
, * 8 7 oof e NI - Sv * 
„ . * — hon — 


Fan EXCHANGE. 
C HA P. XVI. 


Of an Exchange. 


3. Exchange A* Exchange is the mutual grant of equal intereſts, the one in Terms at 
or elchange. exchange for the other. Or it is, where a man is ſeiſed or the las t. 
Nyid. poſſeſſed of land in fee-fimple, fee-tail, for life, or years, or is Exchange 
poſſeſſed of goods, and another is ſeiſed or poſſeſſed of 

aus or poſſeſſed of other goods in the like manner, and they do ex- 


5 Johns 2. dal, change their lands or goods the one for the other. And in this 
+44 


there is a double grant; for each of them doth grant that which 
is his to the other. | 
This manner of conveyance (which heretofore was very fre- Co. ſuper 
quent) (1) is ſometimes made by word without any writing; (2) Vit. 50. 
and ſometimes it is made by deed or in writing ; and which way 1 * 
ſoe ver it be made, it muſt be made by this word exchange; which ?” 
* P. 290. is a word ſo * appropriated to this thing, as the word frank-mar- 
riage is to a gift in frank-marriage ; neither of which can be made 
or deſcribed by any circumlocution (3). 
2.The effect The fruit and effect of an exchange is, that it doth give the in- Co. 4. 111, 
and fruit of tereſt, and alter the property, of the things exchanged, to either 15 E. 4. 3. 
It. party, according to the agreement. And if the. exchange be of 5 Frag 
lands or tenements of any eſtate of inheritance or freehold, whether He in 
it be by word or deed, it hath a condition and a warranty in law toto. Fit. 
| incident and annexed to it, as a thing made by the word exchange, Eſchange u 
Condition. and zacite implied in every grant of exchange; a condition, to give toto. 
a re-entry upon all the land given in exchange, if he be put out of 
Warranty. all or part of the land taken in exchange; and a warranty, to ena- 
ble him to vouch, and to recover over in value fo much of his own 
land again given in exchange, as ſhall be recovered from him of the 
land taken in ehxcange, if he be ſued for it: fo that upon every ex- 
change, either party, if he be put out of or loſe by action the land 
he taketh in exchange, hath a double remedy againſt the other; and 


Aſſgnee. Yet this remedy doth go only in the privity, and ſhall not go to an aſ- 


ſignee (4). As if A. exchange land with B. and B. be put out of all or 
part of the land upon a title paramount by a recovery in a real action 
or otherwiſe, in this caſe, B. may either enter upon his own land again 
which he gave in exchange, or elſe if it be in an action brought, he 


— — ——— > — 


(1) This appears from the numerous precedents, inſerted in Madox's Form. Angl. under the tile 
exchange, from page 154 to 173. but though exchanges are not now lo frequent, yet precedents of them 
are properly inſerted in the latter authors in the branch of conveyancing.—lee 1 Horſman 362. 3 Med 


243. 
(2) Before the ſtatute 29 Car. 2. c. 3. for preventing frauds and perjuries,—but now by force of that ſtat, 


a writing is made neceſſary if the exchange is of treeholds, or of terms for years, 


(3) See accordingly 2 Bl. Com. 323.— 1 Weed 136.—13, Will. Rep. 491. —Five things are neceſſary to 
the perfection of an exchange, iſt. That the e//ates given be equal. Secondly, That this evord [exconr 
bium exchange) be uſed, which is to individually requiſite as it cannot be ſupplied by any other word, ot 
deſcribed by any circumlecution. Thirdly, That there be an execution by entry or claim in the life of 
the parties. Fourthly, That if it be of things that lie in grant, it muſt be by deed. Fiſthly, lf the lancy 
be in leveral counties, there ought to be a deed indented, or if the thing lies in grant, albeit they be n 
one county, Co. Lit. 51. b. Vin. Abr. Eſchange (A. 2). 

(4) Exchange importeth in the law a condition of re-entry, and a warranty voucher, and recompence 
of the other land that was given in exchange. An aflignee cannot re-enter, nor vouch, but rebmg; © 
changer may re-enter upon an atiignee. Ney's Max. 61. 


Mr, 


other lands ce 17 


See Grant 
numb. 4. 


See Grant 
numb. 4. 
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may vouch A. upon the warranty in law, and ſhall recover as much 
in value againſt him of the land he gave, as he hath loſt of the 
land he took in exchange. But i? B. alien his land taken in ex- 
change to C. and C. be put out of all or part of the land upon a title 
paramount ; C. in this caſe, can neither enter upon the land given 
to A. in exhange upon the condition in law, nor vouch A. to war- 
ranty and recover over in value upon the warranty in law. And 
yet A. in this caſe ſhall have the like remedy againſt C. the alienee, 
upon the condition and warranty both, as he had againſt B. But 
if A. himſclf implead C. for the land he gave to B. in exchange, C. 
may make uſe of this warranty in law by way of rebutter againſt A. Rebutter. 
And in all theſe caſes where one of the parties is put out of all or 


part of the land, or out of part of the eſtate, by entry, and the U. . 12 
other party enter upon the others land upon the condition in law, . eue ki, 1 


he may enter upon the whole land, and avoid the whole exchange: 
but if he be impleaded for a part only, or for the whole, and a part 
only be recovered from him; in this caſe, he ſhall recover ſo much 
in value of the other land only as he hath loſt, and no more: as if 
an exchange be of three acres for three actes, and after one of the 
parties is put out of one of the acres by the entry of a ſtranger ; 
in this caſe, he may enter upon the whole three acres he had given 
in exchange and ſo avoid the whole exchange if he will. And if 4. 
and B. be joint-tenants of three acres for life, and the fee-fimple to 
the heirs of A. and A. exchange this land with C. for three acres in 
fee, and then die, and B. enter and ® avoid the exchange for his“ P. 291. 


| life (as he may ;) in this caſe, C. may avoid the whole exchange, 


and enter upon his own three acres again. So if he in reverſion 
diſſeiſe his tenant for life, and then exchange the land, and after 
the tenant for life enter; in this caſe, rke other party may defeat 
the whole exchange. But in this caſe of an exchange of three 
acres for three acres, if one of the acres: were gained by diſſeiſin, 
and the diſſeiſee bring an action and doth recover it againſt the diſ- 
ſeiſor; in this caſe, if he vouch over the other party to the ex- 
change, he ſhall recover ſo much in value only of the three acres 


he gave in exhange as the acre he hath loſt aud no more (1). 3. 2 an 
Jo the perfection of an exchange, and to make things to paſs by 3 


this kind of conveyance, theſe things are requiſite. 1. That the made: and 
perſons or parties thereunto be able to give and take, and not diſ- what ſhall 
abled by any ſpecial impediment. And for this it muſt be known, be faid 2 
that ſuch perſons as may be grantors and grantees may make ex- _ 3 
changes, and ſuch perſons as are diſabled to grant are diſabled to got.. 
make exchanges. | 1. In reſpect 
An exchange made between the King and a ſubject is good, al- of the parties 
beit the King hold his land in one capacity and the ſubject in an- thereunts, 


an their 
other. eſtates. 


i) See accordingly verbatim in 1 Feed 737. 


dee note 3 to 33th edit. Co, Lit. 51. b. and Com, Dig. Enfant (B. 3). 8 0 
. . 72 Ne. 4 Ay . a * OM 62 £94 9, | life, 


r 


40 4 
voidable only; for the infant at his full age may affirm or avoid it — 1 
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290 . Of an E X.C HANGE. Chap, 6 


life, and his iſſue at his full age may aflicm or avoid it at his elec- 


tion. 5 | 
Non ſane An exchange made between a man von fane memoriæ and ano- Bro. F.. 258. 
eite, thr, is not void but voidable ; for it is good againſt him, but his change g, 
bei may avoid or affirm it at his election. | | 
_ A man that doth hold land in fee-ſimple, fee-tail, or for life in Bro. idem. 
. the right of his wite, may exchange this land, and the exchange Perk. ſea, 
will be good as long as he and his wife do live. And he with his 279. 
wite may exchange it for longer time and the exchange is good 
againſt him; but his wife after his death may affirm or avoid it if Perk. 
ſhe will. | 244. 
Parſon. One Parſon or Vicar may exchange his church or benefice with Perk. fea idem. 
another, and this exchange is good. | 288, 3 5 4 
The diſſeiſor and diſſeiſee may join together and exchange the Perk. ſee. 7 
land whereof the diſſeiſin was made, with a ſtranger tor other 2. 213. Perk. 
| land: but if it be made out of the land, and before the entry of 262, 
q the diſſeiſee, it ſhall not bind the diſſeiſee, for he may avoid it. 
l And a diſſeiſor cannot exchange the land he hath gotten by diſſeiſin 
il with the diſſeiſee for other land; for this exchange is void, unleſs 
4 it be by indenture, or fine, that it may work by way of eſtoppel, 

3 a&rrender, The leſſor and leſſee may join together and exchange the land Perk. fes Perk. 8 
"i leaſed for other land, and this is good: for it ſhall be ſaid to be 279. e. Fi 
i the (ſurrender of the lefſce to the leſſor, and the exchange of the Eichang 
19 leſſor ; and therefore the leſſee (as it ſeems) ſhall have nothing to 16, 
"7" * P. 292. do with the land taken in exchange. Sed guære of that. ＋ erb. ! 

174 Joint-te- Joint-tenants for life, the fee to one of them, may exchange Perk, (ec, N 
77% nants. their land with a ſtranger for other land, to hold in the ſime na- 277. 281. 5 825 
14 Tenants in tyre, and the exchange is good But joint-tenants, tenants in com- ; 
1 co nm a. 

* mon, and coparceners cannot exchange the lands they do ſo hold 

A one with another, before they have made partition. | idem 8 
1 If A. and B. be joint - tenants for life, the fee to A. and A. ex- Perk. ſed 271, 

| x change the whole land with another for other land, this is good 77. 

1 only for his moiety as ſome have ſaid: But it ſeems notwithſtand- * Perk. 8 
% 1 ing it is good for the whole until it be avoided by the other joint- te 

. tenant (1). 6 

1% 2. In reſpet The ſecond thing required in a good exchange is, that the things Perk. ſea. Perk, 8. 
1 ot the mai» exchanged be ſuch as wh-reof an exchange may be made. And 263: 261. 267. 
18 rer whereof 8 b 262. 2*6- : 
* it is made, for this it muſt be known, that an exchange may be made of 2g. 
1 or the na- things of the ſame nature, as of a temporal thing tor a temporal It. fe 4. 
2:8 ture of the thing, a ſpiritual thing for a ſpiritual, as a houſe for a houſe, land Co. tupe: i Perk. Sc 
* thing ex- for land, a manor for a manor, a church for a church, rent for Lit. 5.85 268, 269 
43 e rent, common for common. a horſe for a horſe, one piece of plate 
1 things and for another, or the like : orit may be made of things of a divers na- 
__ eſtates an ture, as of a temporal thing for a ſpiritual, of a houſe for land or 
1 exchange rent, a chamber in a houle for common, or for a reverſion, ſeig- « Perk. 
a hit "py be niory, or advowſon, of land or rent for a right of land or releaſe of deck. 257 
| 8 _— right. of an advowſon for land, of a rent for a way, of a horſe for 
5 1 5 a piece of plate, of a gown for a horſe. or the like. And ex- 
; = changes made of theſe things, albeit the things exchanged do lie 
\ i in divers counties, ate good. Alſo a ſeiguiory by homage and |Perk. Se, 
6 * 1. | 284, 265, 
. (1) See ſurther when an exchange ſhall be good, Cen. Dig. Exchange (A). 
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Chap. 16. Of an EXCHANGE. 


fealty or the like, which is not valuable, may be exchanged for 
land, rent, or any other ſuch like thing. So may a ſeigniory by 
divine ſervice. But a ſeigniory in frankalmoigne cannot be ex- 
changed with any but the tenant of the land that doth hold by the 
tenure. And houſes, manors, lands, rents, commons, ſeigniories, 
teverſions, and the like, may be exchanged in fee- ſimple, fee- tail, 
for life, or years. So that an exchange may be of an inheritance 
for an inheritance, of a frank-tenement for. a frank tenement, and 
of chattels real for chattels real. 

If one grant white acre in exchange for black acre lying within 
the ſame county, or in two counties, this is a good exchange. So 
if | grant a rent-charge iſſuing out of my land in exchange to J. S. 
for an acre of his land, c. this is a good exchange. So if I have 
a rent iſſuing out of the land of J. S. and I grant this to J. K. in ex- 
change for land or other rent; this exchange is good, when the 
tenant hath attorned to the grant of the rent. So if one have a 
rent out of my land in fee, and | have the land in fee, and I grant 
the land in exchange for the rent, it ſeems this 1s a good exchange. 
But if one grant me a manor or land, and I in exchange for the 
ſame manor or land, grant unto him a rent de novo iſſuing out of 
the ſame land or manor, this cannot take effect as an exchange. So 
if one releaſe his eſtovers that he hath in ſuch a wood, and deliver 


the releaſe in exchange for land given “ to him in exchange for the g 


ſame releaſe ; this is a good exchange. 4 If there be a diſſeiſor and 
diſſeiſee, and the diſſciſee releaſe his right to the diſſeiſor in ex- 
change for other land; this is a good exchange. © So if the diſſei- 


| for of an acre of land enfeoff a flranger of the ſame acre of land, 


and the feoffee give to the diſſeiſee an acre of land in fee, in ex- 
change for a releaſe of all his right in the acre of land of which he 
was diſſeiſed ; this is a good exchange. f But if the diſſeiſee grant 
his right to a ſtranger that hath nothing in the land in exchange for 


an acre of land; this exchange is not good, neither ſhall the ſtran- 


ger take any thing by this grant. 5 If there be Lord and tenant 
by fealty and 124. rent, and the Lord exchange the ſeigniory with 
the tenant for the tenancy, or e conver ſo, by deed indented ; this 
is held by ſome to be a good exchange. © If I have a rent iſſuing 
out of the land of J. S. and I grant or releaſe the ſame rent to J. S. 
in exchange for other land; this is a good exchange. So if I re- 
leaſe the ſame rent unto him in exchange for a way over his ground z 
this is a good exchange i If I be ſeif:d of lands to which J. S. 
hath a right of action, and I give to him other land for a releaſe 
of his right; this is a good exchange. And the fame law is of an 
exchange of land, and an advowſon, by deed indented, for a te- 


leaſe of right in another advowſon to an uſurper, when bis incum- 


bent hath been in poſſeſſion of the church ſix months. * if two 
Parſons of a church make an exchange of their benefices by words 
of exchange, and each of them reſign his benefice into the hands of 
the Biſhop to the ſame intent, and the patrons preſent accordingly, 
and the preſentations are per viam permutationis ; this is a good 
exchange. If three acres of land with an advowſon appendant, 
be given in exchange by T. X. to I. S fora chamber to be aſſigned 


by the ſaid J. S. at the election of T. K and he aſſign two cham- 


bers, and T. K. chooſe and enter upon one, and J. S. enter 
; U 2 upon 
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Of an EXCHANGE. 


upon the land; this exchange is good notwithſtanding the incer- 
tainty. So if J. S. give his manor of A to T. K. in exchange for 


Chap. 16. 


his manor of B. or for his manor of C. and he enter upon one of 


theſe m:nors, and T. K. enter upon the manor of A. this exchange 
is good. Out of all which theſe things by the way may be obſerved. 
1. that the things exchanged need not to be in e at the time of 
exchange made; for a man may grant a rent e novo out of his 
land in exchange for a manor. And yer if I grant to another the 
manor of A. tor the manor of B. which he is to have after his fa- 
ther's death by deſcent, it ſeems this exchange is void. 2. There 
needs no tranſmutation of poſſeſſion; for a releaſe of rent, eſtovers, 
or right of land for land is good, 3. The things exchanged need 
not to be of one nature, ſo as they concern lands or tenements ; for 
land may be exchanged for rent, common, or any other inheri— 
tance which doth concern lands or tenements; or ſpiritual for 
temporal things, as * tithes, a tenure by divine ſervice, for land, 
or a temporal ſeigniory. But annuities, and ſuch like things, 
which charge the per ſon only, and do not concern lands or tene- 
ments, or goods and chattels, cannot be exchanged for land (1). 


Co. ſuper 
Lit. g0. 
Perk. Sec. 
265. 


4. In reſpect The third thing required in a good exchange is, that it be made Perk. Sec. 


of the man- in that manner and order that law doth require: wherein theſe —_ 
ner of the things are to be known. 1. That if all or part of the things where- 1 


mating of 


the ex- 
change; 
Where it 


ſhall be good 


without 


deed or not. 


of the exchange is made do lie in ſeveral counties; or if all, or 


and not in livery, albeit it be in the ſame county; in theſe caſes, Perk. Sect. 


the exchange muſt be made by deed indented in writing. But 
where the exchange is of lands, and of lands lying in the fame 
county, albeit it be of any eſtate of inheritance or freehold, yet it 
may be by word of mouth without writing (2). And fo alſo may 
it be when the things exchanged do lie in divers counties, when 
the exchange is made only for a term of years. And therefore if 
an exchange be made between J. S. and T. K of lands lying in one 
and the ſaine county in fee, or for life, it may be by word of 


2.437, 248, 
249, 250. 
46. 


mouth: but if all or part of the lands of J. S. he in one county. 


and all or patt of the lands of 7. K. do lie in another county, the 
exchange muſt be made by deed indented. If an exchange be 
made of rent for land, and the land out of which the rent is iſſu- 
ing, and the land given in exchange for it, do both lie in one coun- 
ty; this exchange cannot be good without deed. So if an exchange 
be made of the reverſion of an acre of land for three ſhillings of rent 
ſuing out of another acre of land, and both acres are in one coun- 
ty ; this exchange inuſt be made by deed indented, or it will not be 
good. So it an exchange be made of an acre of land, and a rent 
out of another acre, for another acre of land and common for three 
beaſts, and all is in one and the ſame county, this exchange muſt be 
by deed indented, or it will not be good. But if I be ſeiſed of a 
manor to which I have common appendant or appurtenant, and 
7 K. is ſeiſed of another manor to which he hath a villain regar- 


— 


o. ſuper _ 
it. "$14 88. 
. 0 99 Lit. Sect.62, 
ang Part of the things, whereof the exchange is, be ſuch as lie in grant Co. g. 14. 


(1) Accordingly Werd 7 40.—Lilly's Conv, 138,—and ſee further of what things an exchange m. 
be, in 173 
(i) Sce betoie page 288 note 2, 15 to the ſtat, 29 Cary. 2. c. 3. for prevention of frauds 


Abt, Eſchange (D.) 


and perjuries. 
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dant, and both the manors are in one county, an exchange may 
be made of theſe manors by ward of mouth without writing, and 
the common and villain will paſs as incidents well enough. And 
yet if J. S. hath an office whereunto land doth belong, and T. X. 
hath rent iſſuing out of the land of a ſtranger, and all the land is 
in one county, and the office is to be uſed and occupied in the 
ſame county ; if theſe —_ be exchanged, it muſt be by deed in- 
Co. faper dented. 2. The word [elchange] or [exchange] muſt be had and 
Lit. 50. 51. uſed between the parties in the making of the exchange. As, I 
Perk. Set. grant to you white acre, to have and to hold to you and your 
252) 254. heirs in — for black acre ; and in conſideration hereof you 
beg a grant to me and my heirs black acre in exchange for * white acre: P. 295. 
lange 12, for this word is ſo individually requiſite, as it cannot be ſupplied by 
any other word ; neither will any averment, that it was in ex- 
change, help in this cafe (1). And therefore if 4. by deed indent- Livery of 
ed give to B. an acre of land in fee-fimple, or for liie, and by the ſeiſin. 
iame deed B. doth give to A. another acre of land in the fame 
manner, this cannot enure as an exchange ; and therefore if there 
was no livery of ſeiſin, fo as it may take effect by way of grant, it 
. is utterly void. But by this means lands may be granted from one 
to another, for there needs no livery of ſeiſin. So if an exchange 
he made by words between two, of lands in one county, and be- 


þ 

- fore their entry indentures are made between them of the ſame 
; lands without words of exchange, and no livery of ſeiſin is made; 
. this ſhall not paſs by way of exchange (2). And yet it hath been 
y held by ſome that Permutatio, or ſome other word of like effect, 


„Seck, may ſupply this word exchange (3). 3. If any rent, reverſion, 
3. ſeigniory, or the like be granted by either party, that then the te- 
5. nant do attorn to the grant, for attornment is requiſite in this caſe. 
And yet in the caſe of the grant of land in poſſeſſion in exchange, Attornment, 
no livery of ſeiſin is ncediul Neither is it needful that either pariy 
to the exchange come to the thing given to him in exchange by the x,jvery of 
ſame means and manner of afſurance : for if leſſee for lite of one ſeifin, 
acre give another acre to his leſſor in tail in exchange for a releaſe 
from him of that acre, tv have and to hold in tail in like manner, 
this is a good exchange. 
Perk, Sed. An exchange may be made to take effect in futuro, as well as in 
5% preſenti; for if an exchange be made between me and 7. K. that 
after the feaſt of Eaſter T. K. ſhall have my manor of Dale in ex- 
change for his manor of Sale, this is a good exchange. 
10 H 6. 2. Jt an exchange be made in writing of land, and it doth limit 
Perk, Seck. and expreſs no eſtate that either party ſhall have in the thing ex- 
he changed, yet this is a good exchange. But if an eſtate for life be 
limited expreſsly to one, and no expreſs eſtate is limited to the 
other; this is not a good exchange, as ſhall be ſhewed in the next 


place. 


th 


(1) Sec before in page 288, and rote 3 thereto,—ln exchinges of land the word exchange is neceſſary | 
1 the conveyance, becauſe it imports a ſpecial warranty, in reſpect of the mutual conſiieration of the 
nds exchanged: "tis likewiſe neceſſary that the eſtates of both parties be equal in title, as if one hath 
aneſtaie in fee, the other muſt have the like eſtate : but 'tis not necefary that their e es ſhuuld be 
jet. tzual in value. 3 Salk. 158. I : 

2) An exchange in the ſtrict legal ſenſe of the word cannot be between three; the principles of it not 
being applicable to more than two diſtin@ contracting parties, for want of the mutuality and reciprocity, 
cen which it's operation fo entirely depends.—Sce note 1. to Co. Lit. 50. b. 13th edit. and 2 V. Rep. 


| 74. 3. P. 486. | 
(3) ln an exchange of eccleſiaſtical preferment, See ante 291. Cc. peſt 295. and note 3 thereto. 
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Chap. 16. 
4. In reſpect The fourth thing required in a good exchange is equality of ef- Pitz. Ex- 
of the quality tate, vis. that either F have the like kind of eſtate of the thing change ig. 


294 Of an EXCHANGE. 


or equalit . d , 
cj, 16 exchanged; fo that if one have an eſtate in fee-ſimple, the other Lit. Sea. 


or intereſts have ſo likewiſe, and ſo for other eſtates. For if the one grant oo» 16 
exchanged. that the other ſhall have his land in fee- ſimple for the land which Lit. i 
he hath of the other in fee-tail ; or that the one ſhall have in the Perk, Sea, 
one land fee-tail, and the other in the other land but for term of 276. 
life ; or that the one ſhall have in the one land fee-tail general, 
and the other in the other land fee-tail ſpecial ; or that the one 
: ſhall have in the one land for life, and the other in the other 
P. 296, » land but for years; theſe exchanges are void and cannot take 
effect as exchang-s. ® And therefore if the Lord releaſe to his u] Perk, 
tenant his ſervices in tail in exchange for other lands given to the Scdt. 283. 
Lord in exchange in tail alfo ; this exchange is void; for by this 
releaſe made by the Lord the ſervices are gone for ever. * So if "] Perk, 
tenant for his own life exchange with him that is tenant for life of Sed. 275. 
another ; this is not a good exchange, (And by the ſame reaſon 5 19 88 ey 
it ſhould ſeem, if leſſee for twenty years of his land, exchange 
with another for other land for forty years, that this ſhould not be 
a good exchange) But if leſſee for life be of an acre of land, o] Perk. 
and he give another acre of land to his lefſor in fee-tail in exchange Sect. 276. 
for a releaſe of all his right in the acre that he holdeth for term of 
his lite, to hold to him and the heirs of his body engendred ; this 
is a good exchange. P Or if tenant for his own life exchange with r] Co. 11, 
him that is tenant in tail after poſſibility of iſſue extinct; this ex- $0. 
change is good. 4 And yet if an eſtate for life be expreſſed to q] Perk, 
the one party upon the exchange, and no eftate is expreſſed to the Se. 275. 
other party; it is ſaid that this exchange is not good; and yet 19 H. 6. 2). 
_— no eſtate is expreſſed, the party ſhall have an eſtate for his 
own life. ; 
Huſband But in theſe caſes it is not neceſſary that the parties to the ex- Co. ſuper 
endwite. Change be ſeiſed of an equal eſtate at the time of the exchange Lit. 51. 
Tenantin made; for if tenant in tail or huſband in right of his wife exchange Peik. Sea. 
tail. their land in fee- ſimple with another for lands he hath in fee- ſim- I id Sea . 
le; this is a good exchange, until it be avoided by the ifſue or Perk. Sea, 
ple; this is a good exchange, avoided by or Perk. Sect, 
the wife. Neither is it neceſſary that both eſtates be in poſſeſſi- 280, 281. 
on; for one may grant an acre in poſſeſſion in exchange for an acre 1] Idem. 
in reverſion, and this exchange is good. Neither is it neceſfary +] Idem. 
that there be an equality in the value or quantity of the lands ex- 
changed : for if the land of one of the parties be worth one hun- 
dred pounds and the land of the other but ten pounds; or if the 
land of one of the parties be one hundred acres and the land of 
the other but ten acres ; it the eſtates given be equal, the exchange 
is good. * Neither is equality in the quality or manner of the :] idem. 
eſtate requiſite, For if two joint-tenants be in fee of an acre of 
land, and they grant that acre to another in exchange for other 
lands, to have and to hold a moiety to one of them and his heirs, 
and a moiety to the other and his heirs, which is an eſtate in com- 
mon; or it two men give lands in exchange to A. and his heirs, 
for lands from A. to them two and their heirs, albeit the one 
party hath a joint eſtate and the other a ſole eſtate, yet the 
exchange is good, The like law is if the land of one of the 
parties be of a defeaſivle title, and the land of the other of 
| | an 
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an undefeaſible title; this exchange is good till it be avoid- 
ed (1). a | 
Co. ſuper « The fifth and laſt thing required in a good exchange is, that P. 2g», 
Lit. 50. 51. there be an execution and perfection of the exchange by entry or g. in reſpec 
Co. 1. 98. claim in the life-time of the parties, vis. that both the parties to ® the exe- 
ect Seck, the ſame exchange do enter into the things taken in exchange, if Cullen . 
184. 286. they be ſuch things as they may enter into; for until the exchange 
292. 289. be executed by entry, or the like, the parties thereunto have no 
treehold in deed- or in law in the things exchanged, albeit the 
{ame things do lie in one county and if either of the parties die 
before he enter into the lands by him taken in exchange ; hereby 
the whole exchange is become void, if his heir will; but if one 
of the parties enter, he ſhall not firſt begin to avoid the ex- 
change (2). But if the parties enter at any time during their 
ves it is ſufficient, unleſs the poſſeſſion be before deveſted by an 
_ elder title, as by entry for a condition broken, entry by a diſſeiſſee, 
or his heir, or the like, and not reveſted agzin betore the entry, 
As if an exchange be had between two of land, and before their 
entry by force of the exchange they are, or one of them is, diſ- 
ſeiſed of the land exchanged, and the diſſeiſor die ſeiſed thereof, 
and then they enter according to the exchange, and put out the 
heir of the diſſeiſor, this ſhall not be ſaid to be an execution of the 
exchange; bur if the diſſeiſee have recovered the ſame land 
againſt the heir of the diſſeiſor by writ of entry, and have exe- 
cution, then he may execute the exchange by entry. And in caſe 
where a reverſion, rent, or ſeigniory, is granted in exchange, it 
mult be per fected and executed by the attornment of the tenant in 
the life-time of the parties, otherwiſe the exchange is not good z 
peng. Sect, but In this caſe, after attornment is made, it ſeems the exchange 
256. is perfect without any entry or claim. 
If two Parſons exchange their churches, and reſign them into 
Perk. Set. the Biſhop's hands, this is not a perfect exchange until they be in- 4 When a 
288.256. ducted; and therefore if either of them die before they be both deed ſhall 
BE Fa 1. inducted, the exchange is void (2). _ eſfeQ 
> i Sea, Where a deed ſhall rake effect as an exchange, there muſt be ie 67 
272. all the conditions before mentioned in the cate, And yet note, na, 


1 


(1) See accordingly in 1 Hood .- LI Pract. Conv. 139. and more amply of what eſtates ex- 
ch1nges may be made, and what eſtate the parties to the exchange ought to have, in Yin. Abr. Es- 
change (F.) (G.)—Com. Dig. Eſtates (A. 2) 

{2) If the exchangers do not enter in their lives, the exchange is void, for it muſt be executed in the 
anne parties that made the exchange, Br. Abr. Eſchange pl. 6. See further at what time an exchange 
0u2ht to be executed, in Ii. Abr. Eſchange (K.) 

(3} If two Parſons permute their churches, it ſhall be executed by preſentation of their patrons, and 
tucr admiſſion, inſtitution, and induction; and until induction the execution is not complete. In the 
Ligl.fh tranſlation of Perk. Sed. 257. (cited in the margin above) it is ſaid ** if two Parſons exchange 
their benefices, by the v.ord Permutatio, and either of them reſign his benefice into the hand of the 
** BPihop to the fame purpole : and the patrons preſent thera accordingly, and the prelentments make 
mention er viam prmutationts, this is a good exchange if either of them be inducted living the other, 
c. la Perk. Sed. 283. It is ſaid “ if two Parſons exchange their benefices, and reſign them 
* ato the hands of the ordinary to the ſame purpoſe ; and the pairons make preſentments accordingly, 
* and one of the Parſons is admitted, inſtituted, and inducted ; and the other Parſon is admitted and 
* intitured, but dieth before induction; the other Parten ſhall not keep the benefice in which he is in- 
ducted for the exchange is not pertected, becauſe it is not executed. Theſe two ſections of that 
excellent bo-k on the laws of England by Mr. Perkins are inſerted in Vin, Abr. Eſchange (L.) in ſuch 
manner, as to imprets the readers mind with aa idea, that thote ſections are contradictory to each other. 
Vr. Viners notion ſeems to have arilen trom the word either (in the Engliſh tranſlation of the 287 
ict, of Perkins) being uſed in two places: but if the word each is ſubſtituted tor the word ether, as in 
£70priety it ovght to te {the word in Perkins being cheſcun] it is preſumed the ſeeming contradiction w 
rl obviated, and ihe text above ſupported. See further cn this point in G:b/. Cod, 868. 2 C 74. 
lo. 152. -i Init. 283 —2 Burn's ec. Law, Tit, Exchange. , 
tat 
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that where one thing is granted for another in the nature of an ex- 
change, and for ſome ot the cauſes aforeſaid, the things cannot 
paſs by way of exchange, there they may paſs notwitliſtanding by 
way of grant; and the deed may take effect to other purpoſes, al- 
beit it may not enure and take effect as an exchange. And there- 
fore if two be ſeiſed of ſeveral acres of land, and the one of them 
by deed doth give his acre to the other, and the other his acre to 
him without any word of exchange, and each of them doth make 
livery of ſeiſin to the other; in this caſe, albeit the acres will not 
paſs by way of exchange, yet will they paſs by way of grant. And 
in this caſe if no livery of ſeiſin be made, either of them ſhall 
hold the lands granted at will only. And in tike manner it is, if 
P. 298, two * agree to exchange land, and after each of them levy a fine, 
or make a feoffment ot the land, to the other; by this the land 
will paſs each to the other, but not by way of exchange. So if 4. 
and B. his wife, and C. and D. his wife, agree to exchange lands, 
and A. and B. enter into the land they are to have in exchange, 
and then they do make a feoffment of their own land unto C. and 
his father, and not to C. and D. his wife ; this ſhall not enure as 
an exchange, and therefore C. and D. may enter upon their own 
land again; but the feoffment is good. And if one aſſign a woman 
her dower in exchange for land; this ſhall not take effect as an 
exchange, but it ſhall enure to be a good aſſignment of dower. 
g. How an If two do exchange land by deed, and limit no eftates, this ſhall 19 H. 6. 25. 
exchange he taken for eſtates for life, and the exchange is good; but if an ) Perk. Sed. 
. be con- expteſs eſtate be limited to one, and no exprels eſtate to the other, 275: 
uad and 7 . LY . 
re of it is ſaid this is not good, and that conſtruction of law will not 
help it. | | 
If an exchange be made between two men of two acres of land Perk. Sea. 
by deed, aid in the Habendum it is ſet down that each of them *5'+ 
ſhall have the acres given in exchange, with divers other acres not 
expreſſed in the premiſſes, this addition ſhall be taken as ſurpluſage, 
and the exchange ſhail be good for the two acres. See more in ex- 
poſition of deeds. 
6. Where an If after an exchange is made, before or aſter the patties enter, Perk. Sed. 
exchange all, or part of the land given to either party be recovered from 26. 
ſhall be de- him upon an e'der title, as by an entry upon a condition broken 4, 
termined, or li 4 4 oh r un diffeiſin; in thele caſes i l 8. 
the nature of alienation in mortmain, or upon a diſſeiſin; in theſe caſes if that 299. 
it changed party enter again upon his own land which he gave in exchange (as Bro. Ex- 
by matter ex he may) hereby the whole exchange is determined (1). But if after change 1%. 
Pefi facts: the exchange is petſect, one of the parties do enter upon the 
m— rin land he doth give in exchange, this doth not make void the ex- 
ng change; neither may the other party hereapon enter upon the 
land he doth give in exchange; but he may have an aſſiſe, or an 
action of treſpaſs againſt the other. And yet if an exchange be 
of a common for a way, or a rent, or the like, if the one party Perk, Scat. 
deny the common, it hath been ſaid the other party may deny the 12 5 
way Or the rent. Sed quare. rde ö. 
If an exchange be made between two of a manor, where- perk. ca, 
of the one halt is in tail, and the other half is in fee- 29). 


— 


(1) And if parcel of the eſtate is deſerted, the exchange is as totally and utterly deſeated, as if parce! 
of the land given in excharge were defeated, per cur. Cre. Eliz. cor, See further what act or thing 
will defeat an exchange, in Vn. Abr. Eſchange (N.) —It is not clear in the law of exchanges, it there 
is an alienation by one of tie parties, and there is an eviction, whether the heir at law or the aliene? 
ſrould cnier,—per Ld. Hardwick in Cent v. C. ventiy, 2 Ak 369. | 
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ſimple, and the tenant in tail that made the exchange die, and his iſſue 
diſagree to it, ſo that the exchange of the entailed land is become 


eck. yoid ; this doth determine the whole exchange: for when an 


exchange becometh void in part, it becometh void in all; and 
until it be avoided, it is good for all. As if one be ſeiſed of 
white acre, and he exchange white acre and black acre (which is 
none of his) with another for two other acres ; this ſhall conti- 
nue for a good exchange, and not be avoided, until he that hath 
right to black acre doth evi him that hath it in exchange. 

lf an exchange be made by tenant in tail, and his iſſue after 
his death waive the poſſeſſion of all or part of the land taken in 
exchange, and dilagree to the exchange, hereby the whole ex- 
change is determined. So if the wife after the huſband's death, 
the infant at his full age, or the heir of him that is non ſang me- 
mor id, diſagree to the exchange of the huſband, the infant, or him 
that is non ſanæ memori@ ; hereby the whole exchange is detet- 
mined, and no ſubſequent agreement can make it good again. 

If two do make an exchange by word of mouth, and after, 
before either of them enter, they make indentures of the lands 
exchanged, and grant the fame from one to another; it ſeems 
hereby the nature of the exchange 1s. altered, and the exchange 
determined. 

The parties themſelves, and all privies and ftranzers for the 
moſt part, may take advantage of ſuch exchanges as are void for 
the defects before named: but when the exchange is only void- 
able, contra. And therefore when an exchange 13 made by an 
infant ; the infant himſelf at his full age, or his heir, and none 
other, may avoid it. And when an exchange is made by a tenant 
in tail, the iſſue in tail after the death of his anceſtor, and none 
other, may avoid it. And when an exchange is made by the 
huſband, or huſband and wife, of the wite's land, the wife after 
the huſband's death, or heir of the wife after her death, and none 
other, may avoid it. And when an exchange is made by a man 
non ſane memorie, his heir after his death, and none other, may 
avoid it. But in all theſe caſes of infant, tenant in tail, woman 
covert, and a man non ſane memorie, and where lands are reco- 
vered by an elder title, the other parity may not enter and avoid 
the exchange, until the infant, iiTue in tail, woman, or heir of 
him that is non ſanæ memeri#, or him that doth loſe the land by 
an elder title, doth firſt enter. 

If an infant exchange lands, and after at his full age occupy the 
lands taken in exchange for his own lands ; hereby the exchange 
So if tenant in tail exchange his intailed lands 
with another, and after his death the iſſue occupy the lands taken 
in exchange by his anceſtor ; hereby the exchange is made good 
for the life of the iſſue in tail. So if the huſband and wife ex- 
change the lands of the wife for other land, and ſhe, after her 
huſband's death, agree to it, and enter into and agree to the lands 
taken in exchange; hereby the exchange is made good: but if the 
huſband alone make an exchange of his wite's land, and ſhe after his 
death, agree to this, and enter into the land; it ſeems this will 
not make the exchange good. And if a man, ſeiſed of land in 
right of his wife in fee, thereof infeoff a ftranger, and take an 
eltate back again to him and his wile, and a third perſon, in fee, 

and 
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Of an EXCHANGE. 


and they three join in exchange of the ſame land in fee for other 


lands to a ſtranger in fee, and the exchange is executed, and the 
huſband dieth, and ſhe doth occupy * the land taken in exchange 
with the other third perſon ; hereby the exchange is made good. 
If a man non ſane memorie make an exchange, and his heir, after 
his death, enter into the land taken by his anceſtor, in exchange, 
and agree to the exchange ; hereby the exchange is made good, 
And in all theſe caſes when the exchange is once by agreement 
made good, it can never by any ſubſequent diſagreement be after- 
wards made void. | 

And now from hence we come to a ſurrender ; a ſpecial way 
or means for the giving or transferring of ſomething to another, 
that hath already ſome intereſt in the ſame thing. 
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Of a Surrender. 


Surrender properly taken, is the yielding or delivering up of .. Surren- 


ſuper 
3 lands or tenements, and the eſtate a man hath therein, unto der, d. 
another that hath a higher and greater eſtate in the ſame lands or Surrenderor. 
tenements. But it is 1 improperly applied to other things. Surren— 
He that doth ſurrender is called the ſurrenderor, and he to whom deree. 
it is made is called the ſurrendetee. 
Co tuper And there be three kinds of ſurrender, wisz. 1. A ſurrender pro- 


Lit. 337. peily taken at the common law 2. A ſurrender by cuſtom of 2, Qyots- 
338.4 lands holden by cuſtom, or of cuſtomary eſtates, whereof we)“. 
Co. 6: 69. ſpeak not here (1). 3. A furrender improperly taken, as of a 
Plow. 106. 3 pe . 
,- Weſt, deed, or grant of a rent-charge, of a patent, and of land in fee- 
$1mb. 1. fimple to the King. The ſurrender properly taken is of two forts : 
pait- lid. 2. 1. Expreſs or in deed, which is when it is done by apt words, and 
. 400. the expreſs agreement of the parties. 2. In law or implied, 
which is when it is wrought by conſequence and operation of 
law ; or when the law doth interpret or enure ſomething done to 
another intent, to make a ſurrender of it, And in the firſt caſe, 
it is ſometimes by word only, and ſometimes by writing (2). 
And when it is by writing, it is ſaid to be an inſtrument teſtifying 
by apt words, that the particular tenant of the lands or tene- 
ments for life or years, doth conſent and agree, that he which hath 
the next and immediate remainder or reverſion thereof, ſhall alſo 
have the particulareſtate of the ſame in poſſeſſion, and that he 
yieldeth the fame unto him. | 
Co. ſuper The fruit and effect of a ſurrender is, that it doth paſs the 3. The eff 
11 338. eſtate of the ſurrenderor to the ſurrenderee, and that hereupon the of it. 
1 F eſtate of the ſurrenderor is drowned, and extinct in the eſtate of 
2 5 the ſurrenderee ; and yet not ſo, but that to ſome purpoſes it ſhall 
Perk. Set, be ® ſaid to have continuance ſtill, And therefore if tenant for“ P. 301. 
591. life grant a rent-charge, and after doth ſurrender his land; in 
this caſe, the rent- charge ſhall continue notwithſtanding the ſur- 
render. So if leſſee for life make a leaſe for years rendring rent, 
and the leſſee for life ſurrender his eſtate; in this caſe, albeit the Ertinguiſh- 
primitive eſtate for life be yielded up, yet the derivative eſtate meat, 


1 A ſurrender of copyhold lands (where by a ſubſequent admittance the grant is to receive its per- 
feddion and confirma tion, ) is, according to my Lord Cle, rather à manifeſting of the grantor's inte tion, 
Unna paſſing away of any intereſt in the poſſeſſion; for till admittance the lord taketh notice of t'.& 
Fautor as tenant, and he ſhall receive the profits of the land to his own ue. and ſhall diſcharge all fervices 
cue to the Lord : but yet the intereit is in him only ſecundum quid, and not abſolutely ; for he cannot 
paſs away the land to another, or male it ſubject to any other incumbrance than it was ſubject to at the 
me of the ſurrender; neither in the grartee is any manner of intereſt inveſted before adruitt.nce ; for if 
de enter, he is a treſpaſſer, and puniſhable in treipais ; and if he ſurrender to the vie or another, the 
'wrender is meerly void. and by no matter ex g facta can be confirmed Co. Comp. Cop. 87. See fur- 
er with reſpect- to a ſurrender of copyhold lande, 2s part of the general doctrine of copyhold. in Cz. 
ir 39, Gib. Ten, 157, 2 Bl. C.m. 147. Wright's ſen. 215. and the title cefyheld in the ieverz! 
2071"pments, Ec. 

(3) By the ſtatute 29 Ch. 2. c. 3. & 3. no leaſes, &c. either of freehold, or term of years, or any un- 
cerca nteeit, not being copyhoid or cuſtomary intereſt,, ſhall be ſurresdered, unleſs it be by deed or 
ren Writing, ſigned by the party ſurrendering the ſame or their agents thereunto lawtully authorized 
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poo Of a SURRENDER. Clap. ij 
for years ſhall continue notwithſtanding ; but the ſurrenderee ſhall 
Covenant. not have the rent reſerved upon the leaſe for years. So if leſſee 


. : g Co. ſuper 

for life, or years, break a covenant with his leſſor, and after fur- Lit. 338. 

render his ettate to him, his breach of covenant is not hereby Co. 6. 69. 

ſalved; for the leſſor may have an action of covenant ſtill not- 35 5 2 
. 


Dier 280. 
Dier 93.11 


withſtanding the ſurrender, And if one ſeiſed of land, grant a co.. 145 
rent out of it in fee, and this rent is extended on a ſtatute, or 1.3. 
granted for leſs time to another, and then the grantee doth ſur- Ero. fur. . 
Tender the deed of the grant of the rent to the tenant of the 


Der 46. 


land; in this cate, the rent ſhall continue as to him that hath exe- £40 

cution, and to the grantee for the leſs time. And if one make a 

leaſe for years rendring rent, and the leſſee ſurrender his eſtate 

to the leſſor ; hereby the rent is extinct : but if the leſſor grant 6 

the rent to a ſtranger before the ſurrender, contrd. And if one - 67. 4 

leaſe for years, and the leſſee let parcel of his term to his leſſor Perk. Se 

» . 4 erx. dt 

rendiing rent, and after the lefſee ſurrender his whole eſtate ; in 633, 

this cate, it ſeems the rent is determined (1), Bro. Sur- 
4. What ſhall If leſſee for life, or years, take a new leaſe of him in reverſion, 14 H. 8.1. fender I 


Tria. 5 Jad 


be ſeid = Jo the ſume thing in particular contained in the former leaſe for Plow. 1g.. 


urrender in 53 | OW, 1 
rene life or yeats; this is a ſurrender in law of the firſt leaſe, As Dier 26. 


and by what if leſſee for his own lite, or another's life, in poſſeſſion or rever- d Co. 6. 69. 

mean-anel- ſion, take a new leaſe for years; or a leſſee for forty years takes Aludged. 

tate thal! be 4 new leaſe for fifty years; the firſt leaſe in both theſe caſes is | 

— ſurrendted. And this rule holdeth, albeit the ſecond leaſe be for Perk, Sea 

4 a lets time than the firit, as it leſſee for life accept a leaſe for 517. 

By accept- years, or leſſee for twenty years accept a leaſe for two years.“ 

ance and And albeit the ſecond leaſe be voidable, as being made upon con- Fr: fer 

taking of 2 dition, as if leſſee for twenty years take a new leaſe for twenty pow : 

new ettate, 0. [1 & 

> Trin. g Jac 

de To. 
both theſe leaſes are become void: as where the leſſor doth Gunber— 
grant the reverſion to the leſſee upon condition, and after, the Dier 142. ares ca e. 
condition is broken. Or if the ſecond leaſe be made by tenant 35 Ds 
N in tail, or the like: as if a man make a leaſe for ycars of land, „ 


ue, and then make a feoffment to another of the land, and then 


Per Curian 
b. R.? Jac 


4 : Ac . ſs void, then it is otherwife. And therefore if the leſſor do, by Dier in., 
g words of covenant only, promiſe to his leſſee that he ſhall have png See Perk. j. 
2 new leate, and do ncyer actually make it; this is no ſurrender "5 : b chap. © 
% 48 . 2 1 . - = ' © . O. 5 575 1 f 
. 392. in law. And this rule as it ſeems “ holdeth alſo, albeit the ſe- 8s. Surrender i 
cond leaſe be to the leſſee and a ſtranger, or to the leſſee and his Kelw. 59. „ 


wife; and albeit the ſecond leaſe be by word oniy, and the firſt leaſe Dier 149. 
be by deed, it fo be the thing granted by the leaſe be ſuch a thing 141. 

as may paſs by word without writing ; and albeit the ſecond 

ieaſe be in another right, as if the huſband have a leaſe for Dier 179. 
years in the right of his wife, and then take a new leaſe to him- 


oto. Fit? 
Surrender 
n Kto. 
20 ſuper 
& 


l , — 
be +4 
— 3399 


——— — 

() A ſu render immediately deveſts the eſtate out of the ſurrendetor, and veits it in the ſurrende-te; F (t) The 
tor it is 2 conveyance at common law, to the peil fection of which no other act is requiſne, but the bare 7 TIO 
grant; and though it be true, that every grant is a contract, and there muſt be dba contra actum, * OY £Q10 
mutual conſent; yet that conſen! is implied: a gift imports a benefit, and an aſſumpfit to take 2 er ng __ 
may be well preſumed ; and the eis the tame rea on wity 2 furreader ſpould veſt the eſtate before 2 3 wi 
or agreement, as why a grant of goods ſhould vett a property, or fealing of à bond to another in his YO ned 
ace, ſhouid be the obligec's bond immediately without notice. -er Cr. 2 Sax. 618. See the cc 5 
+ - v0 1 9 a 


there cited in the war gin in the <th ei:ton; and more amply as to the nature force and effec ot * 
reader, in 2 Bl. Cn. 325+ th editica, Jin. Abr. Surrender [A. 2.) Mecd's Inſt. 284. Cen. Dig. Sc 
render (A.) 
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? 

— 
eil 
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pale. 20 El. ſelf in his own name; and albeit the firſt leaſe be to begin pre- 
Co. fuper- ſently, and the ſecond be to begin at a day to come, or & conwer/o ; 
Lt. 335- and albeit there be a mean eſtate between, as if land be let to 4. 


1j. 


10 . 5 for years, and after let to B. for vg to begin after the firſt term, 
1 and the aſſignee of A. doth take a new leaſe: So if one demiſe 
145. Der 280. land for ten years to ore, and after demiſe it for ten years to ano- 
; Dier93-112- ther, to begin at Michaelmas, and after the firſt lefſce accept a new 
"0 Ilceaſe. For in all theſe caſes, there is a ſui render in law of the firſt 


Der 46. leaſes. And if there be two leſſees for life, or years, and one of 
Co. 2.62, them take a new leaſe for years, this is a ſurrender of his moiety; 
whereby it doth appear, that a ſurrender in law may be made of 
ſome eftates which cannot be furrendered by a ſurrender in fait; 

Co. 6. 69. for forttor eft diſpoſitio legis quam hominis. And hence it is, that 


10. 67. a corporation aggregate may make a ſurrende! in law without deed, 
Perk. Sect. although it cannot make an expreſs ſuriender without deed, But 
695. if the leſſee do only licence the lefſor to make a feoftment, and to 


bro. Sur. give livery of ſeiſin for him; or to give livery of ſeiſin for him as 
12 render 48. 
af Tria. 5 Jac. 


at his attorney; or do licence him to enter into the land and no . N 4 
more ; neither of theſe things ſhall be ſaid to be a ſurrender in law. W E 
So if the ſecond leaſe be made of another, and not of the ſame” 
Co.6. 69. thing whereof the firſt leaſe is made, as where the firſt leaſe is of 
A'1udged. the land, and the ſecond is made of a rent, or other profit to be 
5 taken out of the land; or the hiſt is of a manor, and the ſecond of 
— 8 the Bailiwick or Stewardſhip of the manor ; or the firſt is of a park, 
and the ſecond is of the keeperſhip. of the park; in theſe caſes, 
there is no ſurrender of the firſt leaſe. Alſo if the ſecond leaſe be 


not a good leaſe, perhaps it ſhall not be conſttued a ſurrender, See 


er Co. 2. Lanes cuſe 17 (1). 
my Tri. 5 Jac, But if the firit leaſe be of the land itſelf, and the ſecond leaſe is of 
5 S: Jo. the veſture of the ſame land, this is held to be a ſurrender of the 


- 5 firſt leaſe. So if the ſecond leaſe be not to begin until the firſt leaſe 
5 dee Dier end, the taking of this ſecond leaſe is no turrender of the firſt # Þ 20 
205. leaſe. So it hath been ſaid, if one make a leaſe of black acre in „ wha Wall 
(o.5. 11. Dale, and the leſſee. accept a ſecond leaſe of all the lands of the be ſaid a ſur- 
leſſor in Dale, in general words, and the leſſor that doth make the tender in 
leaſe, have divers other lands there beſides this acre, that this is no pen moi 
Per Curiam ſurrender of the firſt leaſe. Sed quære of this, for others do much —_ 3 


b.R. 9 Jac. doubt it. So if one enter into land, and make a leaſe for the trial ſaid to paſs 


ay! of the title only, and after the leſſor (he and the leſſee being both by ſuch ſur- 
| we "OT: 0 of poſſeſſion) * make another leaſe of the ſame thing to the 8 28 
$4. Miene leſſee; it ſeems this is no ſurrender of the firſt leaſe ; but if the | e 
1 10.0, Bro. letfor enter before he make the leaſe, contra (2). of the per- 
Fc Serrender To make a good ſurrender in deed of lands, and to make lonsberween 
0. 070. Fitz, them paſs by ſuch a ſurrender, theſe things ate firſt of all te- whom it is 
m:de, and 


Cem, > i 
5 ms quired, 1. That the ſurrenderor be a perton able to grant and 


8. Co. ſuper 


* . 4 
L bs 338. 


their eſſate 
make, and the ſurrenderee a perſon capable and able to take and poft.-H- 


and receive a ſurrender, and that they both have ſuch eſtates fon. 


hs 


1 
— — 
_ 


The acceptance of a ſecond good leaſe (as hath been obſcrved beſore) will operate a5 a ſurrender of 


bare gor mer; but the reaſon doth not bold in the caſe of accepting a new vid leaſe, or one that the leſſee 
or 4 not enjoy, —Theze is no inconliſtency in the acceptance of a new good leaſe be ing a ſurrender of the 
neßt wer, but the accepting a new void leaſe cannot ſhew an intentien ty ſurrender the other, for a void 
otice ©2717 tor a thing tha: a man can not enjoy, can nut in common ſenſe and reaſon, imply an agreement 
ab- to zive up a former contract — 4 Burr. 2213 

* 1 . * 6 ' - 6 -p toe / WP , 7 7. 7 
2 el 2 See acco dingly verbatim, 1 Wed 7 45. 6. And ſurther n Cam. Dig Surrender (I.) Vd Tul. 


l- 295. Lily's Prac. Conv, 282. 
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Of a SURRENDER. Chap. 1, 


as are Capable of a ſurrender. And for this purpoſe, 1. That 


the ſurrenderor_haye an eſtate in. poſſ=tſion of the thing ſurrendred 
at the time el the ſurrender mage, and not a bare cight thereunto 
7 ne to 


only, 2. That the ſurrender. l uumedi 
ate eſtate in remainder 0 [ And. that ther DO inteiveni- 
ent eſtate coming between. 3. That there be a privity of eſtate 
berween the ſurrenderor and the ſurtenderee. 4. That the ſutren- 
deree have a higher and greater gſtatle in the thing ſurrendered, 
an the furrenderor hath, ſo that the eſtate of the ſurrenderor may 
be drowned therein. 5. That he have the eſtate in his own right, 
and not in the right of Ns wite, ©7. 6. And that he be ole ſeifed 
of this eſtate in remainder or reverſion, and not in joint-tenancy. 
As for examples, infants, women covert, mad and lunatick men, 
and all ſuch like perſons, as are diſabled to grant, are diſabled to 
make a ſurrender ; and none but ſuch as may grant their land, may 
ſurrender their land. A corporation aggregate of many cannot Co 10 , 
make an expreſs ſurrender without a deed, but it may make ſuch a . 
ſurrender by deed. And ſuch perſons as are dſabled to take by a 


grant are diſabled to take by a ſurrender, and ſuch as may be gran- 
tees, may be ſurtenderees; and therefore a ſurrender made to an 


Huſband and infant is good (1). If the huſband have a leaſe or eſtate for years, pe, geg. 


wile. 


Executors. 


Joint- 
tenants. 


P. 304. 


Livery of 


ſeiſin. 


in the right of his wife, he alone, or he and his wife together, 613. 611, 
may ſurrender this; but if the huſband have an eſtate for life in Bro. urn 
the right of his wife, being tenant in dower or otherwiſe, and he der 44. 
alone, or he and ſhe together, ſurrender this; this ſurrender is good 

only during the life of the huſband, except it be made by fine. 

One executor may {urrender an eſtate or leaſe for years which the 21H 7. 1g, 
executors have in the right of their teſtator. If there be two Perk (a, 
joint-tenants and one of them have the particular eſtate, and the 586, 50). 
other the fee-ſimple ; as where an eſtate is limited to two and the Fitz. Sur. 
heirs of one of them, and he that hath the eſtate for life doth alien 

his part to a ſtranger ; in this caſe, the alienee may ſurrender to 

the other joint-tenant : ſo if there be three joint-tenants for life, 

and the fee-ſimple is limited to the heirs of one of them; and one 

of the joint-tenants for life doth releaſe to the other, and he, to 

whom this releaſe is made, doth ſurrender to him that hath the 
fee-ſimple ; this is a good ſurrender of a third part. But other- 

wiſe one joint-tenant cannot ſurrender to another joint-tenant, al- pe, ſeg. 
beit he be tenant for life * which doth make, and he tenant in fee- 884. 
ſimple that doth take the ſurrender. A leſſee for life or years, Co. ſuper 
may ſurrender to him that is next in remainder in fee- ſimple, or 1 
fee-tail, or to him in reverſion in fee, and this is a good ſurrender ; "ak 2 
and a ſurrender, as it ſeems, may be made to the grantee of the Bro. Sur. 4. 
reverſion before attornment, ſo as attornment be afterwards made. Pier 251. 
And in caſe of the ſurrender of an eſtate for life, there needs no 358. 40. 
livery of ſeiſin as in caſe of the grant of an eſtate for life. perk. (6a. 
A leſſee for years of a term to begin at a day to come, cannot 601, 62. 
ſurrender it by an actual ſurrender before the day the term 4 H. 7. 19 
begin, as he may by a ſurrender in law. If leſſee for life 3 
diſſeiſed, or leſſee for yeats be ouſted, and before his entry or . 
the getting of the poſſeſſion again, he ſurrender his eſtate to 602, 60;. 


— 


(1) See accordingly 2 Fen?. 201.—S/exw, Parl. Ca. 151. 3 Lev. 284. S. C. 
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him in teverſion; this ſurrender is void. So if a woman that hath 
title of dower ſurrender it to him in reverſion before ſhe hath re- 
covered it; this ſurrender is void, And yet if leſſee for years af- 
ter his ter is begun and before his entry, when no body doth keep 
from him the profits, do ſurrender his eſtate ; it ſeems this is a 
good ſurrender ; but if another enter before him, and keep him 
out, it ſeems otherwiſe. If there be leſſee for years, the remain- 
der for life, the remainder or reverſion in fee, and the leſſee for 
years be ouſted, and he that ouſted him die fſeifed, and then the 
jeſſee for years enter, and then the tenant for life ſurrender to him 
in remainder or reverſion in fee; this is not a good ſurrender, for 
there is in this caſe but a bare right of remainder for life and in 
fee; but if the leſſee for years had not been ouſted, it had been 


a good ſurrender. If there be leſſee for years, the remainder for 


life, the remainder in fee; the leſſee for years may ſurrender to 
the leſſee for life, and ſo may the tenant for life to him in remain- 
der or reverſion in fee, but if there be tenant for life, the remain- 
der for lite, the remainder in fee; in this caſe, the ſecond tenant for 
life cannot ſurrender to him in remainder in fee. If a leaſe be 
made for life or years to A. the remainder for life to B. the re- 
mainder in fee tail to C. and the firſt tenant for life or years doth 
ſurrender to C. or to the leſſor, B. the next in remainder for life 
being then living ; this is not a good ſurrender, neither can it take 
effect as a ſurrender in reſpect of the intervenient eſtate. And fo 
ſome ſay the law is if the middle remainder be but for years only: 
as if a leaſe be made for years, the remainder for years, and the 
firſt termor ſurrender his intereſt to the leſſor; this is no good ſur- 
render. Sed guære. For it ſhould ſeem that a future intereſt will 
no more hinder an actual ſurrender of the firſt leſſee, than a ſur- 
render in law. And ſo alſo it ſeems the law is for a concurrent 
leaſe, which, for the latter part of it, is in the nature of a fu- 
ture intereſt. Bur if in this caſe it fall out the middle remainder 
be void; as whete a leaſe is made to A. for life, or years, the re- 
mainder to a monk (who is a perſon incapable) for life or years, 
the remainder to I. & in * fee; in this caſe, A. the firſt tenant ma 
ſurrender to him in remainder in fee, and the ſurrender is * 
If leſſee for twenty years make a leaſe for five years, and the leſſee 
for five years enter, and after the leſſee for twenty years ſurrender 
to him in reverſion or remainder ; this is a good ſurrender. So alſo 
if the two leſſees join in the ſurrender. So alſo if the firſt leſſee 
ſurrender firſt, and the leſſee for five years ſurrender after. But if 
the leſſee for five years ſurrender to him in the teverſion, or the 
remainder, before the ſurrender of the leſſee for twenty years; this 
cannot take effect as a ſurrender for two cauſes : 1. Becauſe there 
is a remnant of the terin as an intervenient eflate to hinder the 
drowning of the term, 2. Becauſe there wants a privity between 
the leſſee for five years, and him in reverſion. If tenant in ſee- 
ſimple ſurrender to the Lord paramount of whom the land is held ; 
this can never take effect as a ſurrender, unleſs it be in a ſpecial 
caſe where the Lord hath cauſe to have a Ceſſavit. So if te- 
nant in tail ſurrender to him in remainder or reverſion in fee- 
ſimple ;. this cannot take effect as a ſurrender. So if leſſee for 
life ſurrender to him in remainder for years: or tenant for the 
life of B, ſurrender to him that hath an eſtate for the life of C. 
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theſe are void ſurrenders; for the eſta tes of them to whom they 
are made, are not capable of inch ſurrenders, for they are not 
greater than the eſtates of the ſurrenderors, and therefore not able 
to drown the eſtates ſurrendred, And yet if leſſee for the life of 
another, or for his own lite, ſurrender his eſtate to him in remain- 
der that is tenant for his own life ; this is a good ſurrender, for an 
eſtate for a man's own lite is greater in judgment of hw, than an 
eſtate for another man's life. And hence it is, that if a leaſe be 
made to two for their lives, the remainder to a third perſon for his 
own life, and one of the firſt tenants for life ſurrender his eſtate 
unto him in remainder for life; this is a good ſurrender for a moie- Co. 2 66. 
ty. If leſſee for life or years, ſurrender to him in remainder or 
reverſion that hath no good eſtate in the remainder or reverſion, as 
where the remainder or reverfion is granted by word only, or, be- 
ing granted by deed, there is no attornment of the tenant to the Co. gue; 
grant, or the like; this ſurrender is not good. And yet if tenant Lit. 339 
in tail make a leaſe for life whereby he gaineth a new reverſion 
(but defeaſible) and the tenant for life doth ſurrender to the tenant 
in tail; this ſhall be a good ſurrender. So if a woman inheritrix 
have a huſband, and they have iſſue a ſon, and the huſband dieth, 
and ſhe take another huſbind, and he letteth the land for life, and 
the wife dieth, and the tenant for life doth ſurrender his eſtate to 
the ſecond huſband ; this is a good ſurrender to moſt purpoſes. 
If a feme ſole be ſeiſed of land in fee, and ſhe make a leaſe Perk. ſea, 
thereof to a ſtranger for life, and then take a huſband, and the leffee 621. 
* P. 306, * ſurrender to the huſband ; this is no good ſurrender, neither can 
it enure fo, becauſe he, to whom it is made, hath not the reverſi- 
on in his own, but in his wife's right (1). | 
2. In reſpec It is further alſo required in every good ſurrender, that if it be Bro. S7. 
of the place made by word and without deed, that then it be made in the fame 8. Fitz. Par. 
where it is county where the land to be ſurrendred doth lie, but by writing a ban 
made: and 2 Perk. ſec. 
where the man may make a ſurrender of lands that do lie in any other county, .z. 
ſurrender of and in what place ſoever it doth lie. And a furrender may be by 
lands in one word, or Writing, of lands lying within the ſame county, in any 
, e place out of the land (2). And therefore it tenant for life ſur- 
mY fer 4,” render to him in reverſion in any place out of the land within the 
that do lie fame county, and the ſurrenderee agree to it, the freehold is in him 
in another Preſently, 3. That it be made of ſuch things, of which a ſuiren Bro. Surren 
county: or der may be made. For ſurrenders may not be made of eſtates in it toto. Per. 
noy fee ſimple, or fee tail, nor yet of rights or titles only of eſtates Fa 
3 In reſpeQt for life or years, nor yet of part of an eſtate for life or years; Co. 9 . 
. eee as if a man have a leaſe for ten years, he cannot ſurrender ſuper Lit. 
and of what the laſt ſeven years, and keep to himſelf the three years. 338. 
things a ſur- But otherwiſe one may ſurrender any kind of eftate for life, 
render may as by dower, by the curteſy, or as tenant in tail after poſ- 
- 1 ſibility of iſſue extinct. or for years, or years determinable 
upon lives, and that of any meſſuages, houfes, lands, com- 
mons, rents, or the like, that are grantable from one to ano- 


304 


(1) See accordingly 1 Weed 148.—and further in Vis. Abr. Surrender (A.) | 

(2) See the note before in this chapter, as to the ſtat. 29 Car. 2. c. 3.—that ſtat. does not make a deed 
abioiutely neceſſary to a ſurrender, for it directs it to be made either by deed or note in quriting, 3nd 
when it is made by a note in writing, there is no occaſion for any ſtamp . duty, it not being a deed, —1 i. 
Rep. Pt, 2. p. 27. Farmer on the demiſe of Far! v. Rogers. : 
thet 
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Perk, Sect. ther, and ſuch ſurrenders are good. 4. That there be words, or 4. In reſpec 
bey, 608; words and deeds, ſufficient to make the mind of the ſurrenderor or the man- 


609” to appear that he is willing and defirous to part with, and yield — — 
„„ the thing ſurrendred, into the hands of the ſurrenderee. what. words 


38. 37-17. And herein it is to be known, that albeit the words ſurrender, à ſurrender 
31 H. . 7. give, or yield up, be the moſt 5znificant and proper words where- eee wn 4 
by to make a ſurrender, yet any other words, eſpecially if it a 
be in the ſurrender of a leaſe for years, that do teſtify and de- may be 
clare the will and aſſent of him that is the particular tenant, that made with- 
he in the remainder or reverſion ſhall have the eſtate of the te- out deed, 
nant, be ſufficient to paſs the eſtate by way of ſurrender (1). en an 
And therefore if leſſee for liſe or years do by word or writing or not. 
ſay, that he will hold the land no longer, and wiſh him in re- 
verſion or remainder therefore to enter; or that it is his deſire 
that he ſhall enter into the land, and have it, and his eſtate 
therein; or that he is content that he ſhall have his eſtate, or 
have his leaſe ; ſuch, or any ſuch like declaration as this, made 
. 3 El. to him in reverſion or remainder, will be a good ſurrender. So 
B.R. Sleigh if lefſee for years deliver his indenture to a ſtranger, to deliver 
and Bate- it and all his eſtate up to him in reverſion, and do appoint the 
man's CL'E. ranger to deliver and ſurrender it to him in reverſion, and he do 
ſo, and he in reverſion accept thereof; this is a good ſurrender : 
but otherwiſe it is of an eſtate for life. So if the particular te- 
y nant do by the words give, grant, or confirm, paſs his * eſtate “ P. 309, 
to him in reverſion, and he do enter and agree to it; this is a 
good furrender : and by all theſe ſurrenders the eſtates will paſs 
by way of ſurrender, except it be in ſome ſpecial caſes where 
the intent of the parties doth plainly appear to be that the eſ- 
1 tate ſhall not paſs by way of ſurrender, But if a leſſee for life, 
are or years, do only go from the houſe or land, and carry away his 
| goods and cattle, and ſo waive the poſſeſſion for a tune, either 
becauſe the leſſor ſhall not diſtrain them for rent behind, or the 
like, and thereupon the leſſor doth enter and enjoy it; this is 
rl ſect. no ſurrender, neither is this a good yielding up of his eſtate, And 
191,582, in ſuch a manner, and be ſuch words as before, any thing that 
* may be granted by word without writing, may be ſurrendred by 


„ word without Writing, ſo as it be made within the ſame county 

_ Li. 333, Where the thing ſurrendred doth lie. And this holdeth true, 
Per, albeit the eſtate to be furrendred were created by deed : but 
. ia ſuch things, as commons, rents, advowlons, reverſions, remain- 
ders, and the like, that cannot be granted without deed, can- 

5 not be ſurrendred without deed. And therefore if a leaſe be 


made for life, the remainder for liſe, by word of mouth without 
any writing ; he in the remainder tor life cannot ſurrender his re- 
Der 281. mainder for life without deed, So where one hath a rent, advow- 
bro. ſut. 16. ſon, or the like, as tenant in dower, or by the curteſy; this can- 
not be ſnrrendred without deed, And in caſe where there is any 
ſpecial matter to be contained in the ſurrender, as reſervation of 
rent, conditien, or the like, there for the moſt part it muſt be by 
deed ; or it will not be good. And therefore if tenant for liſe de- 
Clare himſelf by word of mouth to be contented and agreed that 
he in the reverſion ſhall have the land and his eſta'e therein, 


mm. 


uh be r - — 


{1) I the caſe of 1 WII pt. 2. p. 27. the court held that the words * releaſe and diſcharge” were 


a a . * ö 
mY ronger than words which have in many caſcs amouited to 2 [ur.ender, ut res magis valeat quan 
t. 5 


d, rene 


5 — > 1 - > = * N 4 = * 9 3 . "1. B 7 
. i " * L —— > r 8 3 
> ow» . Te 2 re, . 1 — Do 2g = ad Sr 7 es 22 Jo l * 0 * R » 
2 IT q bs w—_— Þ L — * _—_ T5 7 n 0 he 2 2 >: = r - 0 
- >= a hoy "= - a 7 * I 3 os —— r a — al \ 
| 1 [jet EEE LE . * — * Y 8 88 * = * _ 5 8 Pn 8 > nas 1 * — = \ 
l * — — n q 
* 


=. „ 
* AF = 


I» 
* 
GS 


2 
n * 
. 


5 9 


Nr 
ak 


* 2 22 


5 
* 


— 


84 * : F 


— =Y _ — 


oy” — 


—_ WY 
T 55 wat 

— 3 Tus 
* 7 


Of 2 SURRENDER. Chap. 19, 


rendring ten ſhillings a year rent, or paying ſuch a ſum of money, 
or upon condition that if he ſurvive the leffor he ſhall have it 
again, Ic. this is no good ſurrender. And. a ſurrender may be Peik. ſea, 
made alſo upon a condition precedent or ſubſequent; as, if it be $24, 623. 
with reſervation of rent, that if it be not paid it ſhall be void: 216 ſuper 
but if it be an eſtate for life that is ſo ſurrendered, it ſeems it 
muſt be made by writing indented ; and fo likewiſe it ſhould 
ſeem the law is of the ſurrender of a leaſe for years upon a con- 
5. In reſpe& dition, or however it is moſt ſafe ſo todo. 5. That the ſurren- p,, «x 
or the agree- eree do agree to, and accept of it; for until then the ſurrender is 608, 
potions not perfect: but if the ſurrenderee do once agree to it, he cannot Lit. Bro. 
farrender is after diſagree ; for his firſt agreement doth perfect the ſurrender, !63: 
made: and But the actual entry of the ſurrenderee into the land is not neceſ- 
what agree - ſary. And therefore if tenant for life or years ſurrender to him 
My in reverſion out of the land, and he agree to it, he hath the land 
er. in him preſently. And yet he may not bring any action of treſpaſs 
P. 308. againſt any man * for any treſpaſs done upon the land, until he 
have made his entry. 

But here note, that in the caſes before, where things may not Perk ſea. 
paſs by way of ſurrender, either becauſe of an intervenient eſtate, 588. 58g. 
or the like ; if there be ſufficient words in the deed, it may avail 
to other purpoſes, and may enure and paſs the thing by way of 
grant ; but then if it he an eſtate for life that is intended to be 
turrendered, there muſt be livery of ſeiſin made upon the decd. 

And therefore if there be leſſee for years, the remainder for life, 
or years, the remainder in fee; and the leſſee for years in poſſeſſi- 
on doth ſurrender and grant all his eſtate to him in remainder in 
fee; howloever this deed cannot enure as a ſurrender, yet it ſhall 
enure as a good grant of the eſtate of the leſſee for years unto 
him in remainder in fee. | 
6, How a A ſurrender in general ſhall be taken moſt ſtrongly againſt the Perk Sed. 
ſur ender ſurrenderor, and molt beneficially for the ſurrenderee. And there- 610. 611, 
- ary fore if I hold of the leaſe of 4. one acre for life, and another 
Ken. acre for years, and I ſurrender to A, all my lands, or all my lands 
1 hold of his leaſe; by this ſurrender both the acres are ſurren- 
dered. But if the ſurrender be of all the lands I have or hold for 
life, or of all the lands | have or hold for years of the leaſe of A. 
contra. And if J hold one acre for life of the leaſe of the father of 
J. S. and I hold another acre for life or ytars of the leaſe of J. S. 
himſelf, and I ſurrender to J. S. all the land I hold of his leaſe ; by 
this the land that I had by the leaſe of his father doth not paſs. 
A ſurrender to one joint-tenant ſhall be conſtrued to enure to them Perk, Sed. 
all. But if tenant for life or years grant his eſtate to one of the 615. 


7. Where a joint-tenants in revetſion, it ſeems this ſhall not enure as a ſurren- 
teoftment, 

leaſe, grant, 
or other act, 


- Co. ſuper 
der to them all, but as a grant to him alone. Lit = 


If the leffor make, and the leſſee take, a new leaſe upon conditi- C. ſuper 


made, or on, this ſurrender in law is abſolute ; and albeit the condition be Iit. 218. 


done by the broken, yet the firſt leaſe is gone. But if the leſſee ſurrender or 

er _— grant his eſtate to the leſſor upon condition; this condition if it be 

tall * a * broken may reveſt the eſtate, 8 Bro. fur. 3 
ſurrender or See more in the next queſtion, and in Fxpofition of deeds, 

not : and If any kind of tenant for life of land infeoff him in remainde 
how it ſhall or reverſion of the land, or grant his eſtate to him in remainder or Gd ; 
enure or be 3 a a o. ſuper 
condruced Teveifion ; this ſhall enure as a ſurrender. And if leſſee for years, It. 43. 
ar taken, before his term do begin, make a feoffment to him in reverfion or Bro. fur. 4! 
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remainder, or grant his eſtate to him; this ſhall enure as a ſurren- 1. When ite 
der. And if leſſee for life grant his eſtate to him in reverſion, the is made to 
remainder in fee to another; this ſhall enure as a. ſurrender, and jm Te 
this remainder is void: But if, ſuch a tenant for life make a leaſe ;emainder. 
to him in remainder or reverſion for the term of the life of him in : 
remainder or reverſion ; this ſhall not enure as a ſurrender * be- & P. 309. 
cauſe it doth not give the whole eſtate, but it ſhall enure by way 
of grant. So if leſſee for life inake a leaſe to him in remainder in 
tail tor term of the life of him in remainder ; this ſhall not enure 
as a ſurrender, but as a grant, and ſhall end with the life of the 
grantee, If leſſee for forty years make a leaſe for thirty ſeven 
years on condition, and after grant his eſtate to him in rever- 
ſion, and the ſecond lefſee attorn; this ſhall enure as a ſur- 
render. If there be tenant for life, the remainder in tail to a 
ſtranger, and the remainder in tail to another ftranger, the re- 
mainder in fee to the tenant for life, and the tenant for life doth 
make a feoffment to the firſt tenant in tail; this ſhall enure as 
a ſurrender of the eſtate for life, and as a grant of the rever- 
ſion in fee alſo. If tenant for life, being a woman, take a huſ- 
band, and then her huſband and ſhe by deed indented make a 
leaſe to him in reverſion for the life of the huſband ; this ſhall not 
enure as a ſurrender, but as a grant. If there be tenant for 
his own life, the remainder to J. S. for his life, and the firſt tenant 
for life ſurrender to him in remainder for the life of him in re- 
mainder ; it ſeems this ſhall enure as a ſurrender, and is no for- 
feiture : but if he grant it to him for the life of a ſtranger, and 
make livery of ſeiſin, this is a forfeiture. If leſſee for life, the Forfeiture. 
reverſion being in joint-tenants, grant the land to one or all of 
the joint-tenants for twenty years ; this ſhall not enure as a ſur- 
render, but as a grant ; for there remains an intereſt in the leſſee 
{till as a mean eſtate. If leſſee for years make him in reverſion or 
remainder his executor ; this ſhall not enure as a ſurrender, albeit 
it. do give him the whole eſtate. If lands be given to the huſband 
and wife, the remainder to I. S. and the huſband diſcontinue in 
fee, and take back an eſtate in him and his wife, the remainder to 
. N. and die, and the wife claim in by the ſecond eſtate, and 
ſurrender to V. N.; this ſhall not enure as a ſurrender, but as a 
grant. If leſſee for liſe or years grant his eſtate to him in remain- 2. When it 
der or reverfion and a ſtranger ; this ſhall enure as a ſurrender of is done or 
the one half to him in e and as a grant of the other moi- made io him 
ety to the ſtranger. And yet it is ſaid, that if leſſee for life * 
of land grant his eſtate to him in the reverſion and two others, 
that hereby they have a joint eſtate, and the ſurvivor ſhall 
have the whole. If leſſee for life make a leaſe for his own 
life to the leſſor, the remainder to the leſſor and a ſtranger in 
fee; this ſhall enure. as a ſurrender of the one moiety, and a 
forfeiture of the other moiety. If tenant for life ſurrender to the Forfeiture. 
huſband of a woman tenant in tail or in fee; this ſhall enure as a 
grant, and not as a ſurrender. And fo alſo it feems is the law, 
when the ſurrender is to the huſband and wife. And if B. be 
tenant for life, the remainder to C. in tail, the remainder to D. in 
tail, and B. infeoff C. and S. his wife in fee; this ſhall not enure 
as a ſurrender, but it is a forfeiture: ſo that if C. die without 
iſſue, ® D. may enter. If there be leſſee for life, the reverſion P 310. 
to two coparceners, and one of them take a huſband, and the 
leſſee doth grant his eſtate to her and her huſband ; this ſhall not 
A 4 enure 
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enure as a ſurrender, but as a grant. And yet if tenant for life do Bro. Sur. 3. 
grant his eſtate to the huſband and wife, the having the reverſion ; 
if the be an infant and within age at this time, it ſeems this ſhall 

3. When it is enure as a ſurrender, not as a grant, If tenant for life or years, Plow, 149, 

cone with and he in reverſion or remainder, by word without deed join in a Dier 350. 

. 8 re- feoffment; it ſhall be ſaid the ſurrender of the eſtate for life or 

a e years to him in the feverſion, and the feoffment of him in reverſion. 

ut if he in reverſion inſeoff the tenant for life without any deed ; 
this ſhall enure firſt as a ſurrender of the leaſe for lite, and then as 
a feoffment. See more in Deed (i). | 

g. Where a If | have a rent in fee, for lite, or years, iſſuing out of another H 5.2. 

deedor rent man's manor, or other lands, | may ſurrender it; for if I deliver Perk. ſeq. 

may be ſur- the deed of the grant of the rent to be cincelled unto any one 591, 585. 

* . Pug that hath any eſtate of the manor or land in fee-ſimple, for life, or _ 635 

ponder Years, in poſſeſſion or remainder, either ſolely by himſelf, or jointly . 

Mall enure With others, this is a good ſurrender, and hereby the rent is extin& 

or be taken and gone. Burt one that is tenant in tail of a rent cannot ſurrender 

it, neither will the delivering up of the deed in this cafe determine 


2 
2 


the rent. And if one be ſeiſed of land, out of which a rent is Perk. ſee, 


iſſuing in fee, and is diſſeiſed, and during the diſſeiſin the grantee 594. 
of the rent ſurrender his rent, and give up his deed ; it ſeems this 
doth not extinguiſh the rent ; yet hath the grantee no remedy for 
his rent when he hath delivered up his deed, And yet if one be Perk. ſed. 
ſeiſed of land in fee out of which a rent is iſſuing in fee, and he 598. 
die without heir, ſo that the land eſcheat, and before the Lord en- 
ter upon his eſcheat, he that hath the rent doth ſurrender the 
deed of the rent to the Lord ; it ſeems this is a good ſurrender to 
extinguiſh the rent. And if the grantee of a tent-charge in fee Perk (0. 
orant the ſame to him in fee that is ſeiſed of the land in fee ; this 597. 
hall enure to extinguiſh the rent; but if he grant it to one that 
bath only an eſtate for life, contra. 
And now by this time it is high time we come to Confir mations 
and Releaſes, which ſerve to enlarge and amend the eſtate and in- 
tereſt that a man hath in a thing already. 
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Of a CONFIRMATION. 


E HA f. XVAL 


Of a Confirmation, 


Confirmation is the conveyance of an eſtate or right, that one 1. Conft- 

hath in or unto lands or tenements, to another that hath the —_— 
poſſeſſion thereof, or ſome eſtate therein; whereby a voidable “ 
eſtate is made ſure and unavoidable, or whereby a particular eſtate 
is increaſed and inlarged (1). And this albeit it may be made by 
other words as by Dedi, or Conceſſi. which are general words, and 
ſerve to make a grant, feoffinent, leaſe, releaſe, tc. yet it is moſt 
commonly and properly made by theſe words, Confirmaſſe, Rati- 
ficaſſe & approbaſſe, which do ſignify ratum et firmum facere, & 
ſupplere omnem defedum. And he that makes the confirmation 
is ſometimes called the confirmor, and he to whom it is made 
the confirmee, 

There are two kinds of confirmations, big. a confirmation im- 2. Nuctu- 
plied or in law; which is when the law by conſtruQtion makes a Plex. 
confirmation of a deed, made to another purpoſe; and a confir- 
mation expreſs or in deed ; which 1s when the a& done, or deed 
made, is intended for a confirmation. And both thele are always 
in writing. The latter is properly called a deed or inſtrument of 


confirmation; and is made after this manner, Noweritis uni verſi, 


Sc. me A. de B. ratificaſſe, approbaſſe & confirmaſſe C. de D. fla- 

tum E poſſeſſionem quos habeo de & in uno meſuagio, Ic. cum prr- 

einen. in F. Ac. A confirmation is alſo diſtinguiſhed by its effects: 18 

for ſometimes it doth tend and ſerve to confirm and make good a 1 

wrongful and defeaſible eſtate, or to make a conditional eſtate ab- 1 

ſolute: and then it is ſaid to be confirmatio perficiens. And ſomes 

times it doth tend and ſerve to encreaſe and enlarge a rightful ef- 

tate, and fo to paſs an intereſt ; and then it is called confirmnatio 

creſcens. And ſometimes it doth tend and ſerve to diminiſh and 

abridge the ſervices, whereby the tenant doth hold: and then it is 

called confirmatio diminuens. | | 
The nature and work of this, where it doth find a foundation to 3. The na- 

work upon, is either to encteaſe and enlarge the eſtate of him to tureandope- 

whom it is made from a leſſer to a grea er, and to give him ſome n of 1 

new intereſt he had not before ; or to corroborate and perfect the Seetal. 

eſtate that was imperfect before ; or to change the quality of it, 

from an eſtate upon cendition, to an abſolute eſtate or otherwiſe ; 

for this a confirmation will do. In fome caſes alſo it will extinguiih 

rights and titles of entry. But it will not make an eſtate good that 

is meerly void; nor add to, nor take from an eſtate a deſcendihle 

quality; nor make a man capable of it that is incapable, of fHim= 

ſelf, & or & contra. In ſome caſes allo it will leſſen and diminiſh “ P. 312. 

rents or ſervices ; but it cannot neither will change the nature of 


Confirmor. 
Confirmee, 


) Confirmation is the approbation or aſſent to an eſtate already created, which, as far as in the con- 
© mor's power, makes it guod and valid: ſo that the con ſirmation doth not regularly create an eftate, but 
tuch words may be mingled in the confirmation, as may create and enlarge an eſtate; but that is by 
e force of ſuch words as are foreign to the buſineſs of confirmation, and by their own force and power 
to create the eſlate. Gilb, Ten. 78. Confirmation is of à nature nearly al-ied to a releaſe, 2 Bl, Com. 
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the ſervice into ſome other kind of ſervice, nor increaſe it into a 
greater ſervice, | 
4. Where If a Biſhop, Dean, Archdeacon, Prebendary, or the like, make Co. ſuper 
the corfir- any leaſe of the land they have in the right of their biſhoprick, Lit-300.301, 
* deanty, archdeaconry, or prebend not warranted by the ſtatute of e, 85 * 
isneedful to 32 H. 8. and within the other ſtatutes; it ſeems this leaſe muſt be Pier 145. 
perfect the confirmed by the Dean and Chapter by their common ſeal ; and if 273. 349. 
erant of o- there be two Chapters, it muſt be confirmed by them both; or 338, 339. 
M thers: or otherwiſe it is not good, But if the leaſe be ſuch a leaſe as is 5“ 
not : and . . . 
how it may Warranted by the ſtatutes, the Biſhop may make it without the 
be done, confirmation of the King, the patron, and founder of Biſhopricks, 
or the Dean and Chapter, and ſo alſo it ſeems of the reſt. And a 
corporation aggregate, as Dean and Chapter, Maſter and Fellows, 
and the like, may grant without any confirmation of the founder, 
and this grant will be good (1). If a Biſhop, &c. grant an ancient Co, 10. 61, 
office belonging to his biſhoprick, albeit it be but for the life of 
the grantee, yet it muſt be confirmed by the Dean and Chapter, 
otherwiſe it is not good. If a Parſon or Vicar had made any Dier 52. 
leaſe for longer time than his own life, it muſt have been confirm- ſtat. 13 El. 
ed by the Patron and Ordinary. But at this day, albeit it be con- cb. 10. 
firmed by the Patron and Ordinary, yet the leaſe is good for no 
longer than during the Parſon's ordinary reſidence, except it be 
Impropriated. > 
f tenant for life grant a rent-charge to I. S. and his heirs ; in Co. 1. 147. 
this caſe, he in reverſion muſt confirm it ; otherwiſe the grant of 
the rent will be good for no longer than the life of the tenant for. 
= 
Where a man hath an intereſt in any lands, tenements, rents, Co. 8. 16, 
commons, felons goods, or the like, by any grant of any of the Dier 277. 


Kings of the realm, he need not have the confirmation of every Dier 327 
5. What or of any ſucceeding King. Allo it ſeems grants of fairs, mar- egg 
confirmati- * 8 £ R , Kelw, 145. 


ons may be kets, wairens, and the like, made by one King, will be good in 188. 
made: and law againſt his ſucceſſors without any confirmation. But all ſuch 
what ſhill as have any judicial or miniſterial offices, commiſſions and au— 

be dee 0 thorities, derived from the King, muſt have the confirmation of 

er implied every ſuccecding King, otherwiſe they may loſe them. 

confirmati- In every good confirmation tending to confirm an eſtate, or alter Co. 1. 146. 
on, or not: the quality of it, theſe things muſt concur : 1. There muſt he a good 9: 74% 
and by what confirmot and a good confirmee, and a thing to be confirmed, as in 7% 4+ 
been den V other grants; and the deed muſt be well ſealed, Ic. 2. There muſt 

1. To con- be a piecedent rightful or wrongful eſtate in him to whom the con- 

fim or alter firmation is made, in his own or in another's right; or at leaſt he 

the quality muſt have the poſſeſſion of the thing whereof the confirmation is to 

of the eſtate be made, that may be as a foundation for the confirmation to work 

of him to 2 2 

whom it is upon. As if feoilee on condition make a feoffment over, and the feof- |.. fg 
made. for Confirm his eſtate to him to whom the ſecond * feoffment is made 516. i 


* P. 313. and his heirs; this is a good confirmation to make his eſtate abſo- 


— 
— — 


(1) To the grants of a ſele cerperatien, as Parſon, Prebendary, Vicar and the like, the patron mult 
give his conſent ; becauſe ſuch / e corpora'ion has not the abſolute fee: but a c:rp:ration aggregate, 25 
Lean ani Chapter, Maſter Fellows and Scholars of a college, &c. or any ele corperation that bas the 
abſclute fee, as a Biſhop with the conſent of the Dean and Chapter, may by the common Jaw maze any 
grant of their polletiions, without their founder or patron. Co, Lit, 300. b.—Sce further in what cales 
the confirmation of tlie patron and ordinary is neceſſary ; and as to confirmation by Dean and Chapter of 
the graut 0: the Biſhop; in i. Abr. Coaticnation (G.) (H.) - Bac. Abr. Leates (G.) 
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lute. And if leſſee for life make a feoffment in fee, or leaſe for 
years, and the firſt leſſor confirm this ſecond eſtate, it ſeeins this 
is a good confirmation, And if one diſſeiſe me of land, I may 
after confirm the eſtate of the diſſeiſor, or of his heir if he be dead, 
or of his feoffee if he have aliened it ; and this will make his eſtate 
good for ever: and if the diſſeiſor make a leaſe for life, or years of 


it, | may confirm the eſtate of the leſſee, and this will make it good 


for the time. And if one make a leaſe for life abſolute, or a feoff- 
ment tz fee, or leaſe for life on condition, or be diſſeiſed of land, 
and the leſſee for life, -feoffee or diſſeiſor, doth grant a rent out of 
the land in fee, and the leffor, feoffor, or diſſeiſce doth confirm 
the eſtate of the grantee ; this doth make good the grant for ever. 
And ſo alſo if the heir of a diſſeiſor that is in by deſcent grant a 
rent-charge, and the diſſeiſee confirmeth it; this is a good confir- 
mation. And if an infant make a leaſe for twenty years, and the 
lefſee doth make a leaſe to another for all or part of the time, and 
the infant at his full age doth confirm this ſecond leaſe, this is a 
good confirmation and doth perfect the leaſe ; for it is a rule, that 
which | may defeat by my entry, I may confirm by my deed. But 
if there be no precedent eſtate on which the confirmation may work, 
or the eſtate be ſuch an eſtate as is merely void, then is the confir- 
mation void, and cannot take effect as a confirmation; as for ex- 


311 


Infant. 


ample, if a man aſſign dower to a woman that hath nothing to do 


4H, 7. 10. 


Dier 159, 


9 H. 6 62, 


Co. 9. 138. 


Co. ſuper 
Lit. 295, 


Fitz. Cons 
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with it, or a court that hath not power doth make leaſes by com- 
miſſion, or an eſtate that was upon condition is avoided by entry, 
or a leſſee ſurrender, or a diſſeiſee enter upon a difſeiſor, and aſter- 
wards he that hath the rightful eſtate confirm their eſtates ſo de- 
feated and gone, theſe confirmations are void: Debile fundamen- 
tum fallit opus. And a confirmation to him that hath nothing in 


the land is void. And hence it is, that if one confirm all his eſ- 


tate that he . hath granted to another, when in truth he hath grant- 
ed none at all, this is void. And fo allo it is, if there be an eſtate 
and no poſſeſſion: as if a diſſeiſor make a leaſe for years to begin 
at Michaelmas, and before the day the diſſeiſee doth confirm the 
eſtate of the leſſee for years; it is ſaid this is not a good confirma- 
tion, ſed guære. 3. The confirmor muſt have ſuch an eſtate and 
property in the thing whereof the confirmation is made, as he may 


be thereby enabled to confirm the eſtate to the confirmee ; as the 


leſſors, feoffors, and diſſeiſees in the caſes before have; otherwiſe 
the confirmation is void: and therefore if the heir of the diſſeiſee 
during the life of the diſſeiſee confirm to the diſſeiſor, this is no 
good confirmation to perfect his eſtate, albeit the diſſeiſee die, and 
the right of the land deſcend to his heir afterwards. So if land be 
given to A. and B. his wife, and the heirs of their bodies iſſuing, 
the remainder in fee to A. and A. levy a “ fine with proclamations 
and die, and ſhe within five years doth enter and claim, and after 
the conuſee doth confirm the eſtate made by the firſt gift to the 
wife, to have and to hold according to the ſame ; this confirmation 
is to no purpoſe. So if leſſee for life make a leaſe for thirty years, 
and after he in reverſion and the leſſee for life leaſe for ſixty years; 
in this caſe he cannot confirm the leaſe for thirty years, becauſe he 


CF. 304. 


hath granted it before for ſixty years. And hence it is alſo, that Joint. te- 


the confirmation by one joint-tenant of the eſtate of his companion 
worketh 
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worketh nothing; for their eſtates are equal, and each hath inte- 
reſt in the whole land. And yet if one joint-tenant confirm the Lit. ea, 
whole land to his companion, to have and to hold the land to him 523: 
and his heirs; this ſhall amount to a grant, and ſo will be good to Dier 263. 
pals his moiety. And hence it is alſo, that if a man grant a rent- |, gg 
charge out of his land to another for life, and then confirm his eſ- 543. 
tate without any clauſe of diſtreſs (for by a clauſe of diſtreſs a grant Co. fuper 
of a new rent may be made) to have and to hold to him in fee-fim- Lit. 308. 
ple, or fee-tail ; this is void, for the confirmor hath no reverſion 
of the rent in him. 4. The precedent eſtate muſt continue until 
the confirmation come; as in all the caſes of voidable eſtates the 
confirmation muſt be before the eſtates be made void by entry; &c, 
or otherwiſe the confirmation will be void. And therefore if leſſee 
for life or years ſurrender, or the diſſeiſee enter upon the diſſeiſor, 
and after the leſſor or the diſſeiſee confirm the eſtate of the leſſee + 
or diſſeiſor; this confirmation comes too late, 5. The eſtate pre- Co g. f 
cedent, and that which is to be confirmed, muſt be lawful and not Lit fea. 
prohibited by any Act of Parliament. And therefore if a ſpiritual 607. 
perſon, as Prebend, or the like, make a leaſe not warranted by the 
f« . 910 ſtatutes ; the confirmation of the Dean and Chapter will not help 
nor amend it. And if tenant in tail made a voidable leaſe; and 
after confirm it himſelf, this is voidable ftill. 6. There muſt be Lit (5, 
apt words of confirmation in the deed or inſtrument. And herein 531. «3: 
note, that albeit the words confirmavi, ratiſicaui, & approbavi be 10 E 4 5 
the moſt ſignificant and proper words to make this conveyance, yet It . 
ſuch as are made by other general words may make a good confir- Pier * 
mation. And therefore it is agreed, that a deed made by the words Co. i. 1:7. 
dedi, canceſ or demiſi, may make a good confirmation. And 5: 15: 
therefore that if the diſſciſee, coparcener, or leſſor, make a deed of 
the land by the word dedi or conceſſi to the diſſeiſor, other copar- 
. cener, or leſſee for life, and deliver the deed ; this is a good confir- 
Livery of mation without livery of ſeiſin (1). Alſo if a feoffment be made to 
ſeiſia. A. to the uſe of B. and his heirs upon condition, and before the 
condition broken, the feoffor and B. do join in the grant of a rent- 
charge, and after the condition is broken; in this * the law doth 
* P. 315. interpret this a good grant from B. and a good confirmation of * 
the feoffot without any words of confirmation. So if tenant for liſe 
do grant a rent to him in reverſion, and he by deed doth grant it to 
another and his heirs in fee; in this caſe, the law doth conſtrue this 
a good grant and a confirmation alſo. And in theſe caſes of con- 


_— * 


(:) The words dedi & cencgſf, are as ſtrong as the word confirmavi, for they amount to a gran: «! 
the right of the perſon in poſſeflion; and if he has my right I can never after impeach his eſtate. Gt. 
Ten. 79.—See further what words ſhail enure as a confirmation, in Vin. Abr. Confirmation (Xx. 
Madex in p. 19 of the D:ſſert prefixed to the Formul. Angl. ſays, that moſt ancient confirmations made 
after the conqueſt, often run like feoffments, with the words, Dedi, or Cencefſi, and Confirmav! : add 
are diſtinguiſhable from the feoffments, chiefly by ſome. words importing a former feoffment or grant; # 
where they run, Dedi, or cenceſi & cenfirmavi, ſuch lands ficut charta facta to ſuch a one (ether tit 
confirmatary cr his anceſtor) teſtatur, or the like ln ancient time, when feoffees were frequently d 
ſeiſed 0: their lands upon ſeme ſuggeſtion or other, charters uf confirmation ſeem to have been in reit 
requeſt. For in the early times aſter the conqueſt, we meet with lo many confirmations ſuccefbre!! 
made to the ſame perſons, or their heirs or ſucceſſors, of the ſ:ge lands and poſſeſſions ; that it looks n 
if men did not then think themſelves ſecure in their poſſeſſions againſt the King or other great Lords, v 
were their feoffors, or in whole tees their lands lay, unleſs they had repeated confirmations from the 
King or his heirs or ſucceſſors, or the other gitat Lords or their heirs. And theſe confirmations, Ve!) 
anciently, ſeem to have been ſometimes made either by precept or writ from the King or other Loc. 
to put the ſcoſfees or their heirs or ſucceſſors into ſeiſin after they had been diiſeiled, or to keep them 
their ſeiſin undilturbed, or elſe by charter of exprels confirmation, : 
: 8 5 firmatici 
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firmations of eſtates, if it be by the diſſeiſee to the diſſeiſor; it is 
good without any words of heirs : as if the diſſeiſee confirm the 
eſtate of the diſſeiſor, or confirm the land unto him, and ſay not to 
him and his heirs ; this is an effectual confirmation to him and his 
heirs for ever. And if a leſſee for life or a diſſeiſor make a leaſe 
for life, or years, fc. and he in the reverſion, or the diſſeiſee 
confirm their eftates, and not the land, and without any Haben- 
dum or limitation of eſtate ; this is good for ſo long as the eſtates 
do continue. But it is moſt ſafe always to expreſs the eſtate, i. e. 
to ſay, to have and to hold the land to him and his heirs, or for 
life, Ic. as the agreement is. If leſſee for life grant a rent to 
one and his heirs out of the land, and the leſſor doth confirm 
the eſtate, or the rent-charge, this doth make the eſtate of the 
rent ſure. And fo alſo if he do confirm the rent, and ſay, to 


have and to hold to him and his heirs ; this is a good confir- 


mation. But if he confirm the rent, to have and to hold to him 
in fee, without naming his heirs, hereby his eſtate is not made bet- 
ter (1). 


It the leſſor confirm the eftate of his leſſee for life with this 2. To en- 
large the 
eltate of 
que him to 
So if the Lord paramount confirm the whom it is 


eſtate of the meſne with clauſe of acquittal. And ſo if leſſee for made. 


clauſe, to hold without impeachment of waſte ; this is a good 
confirmation to change the quality of the eſtate ſo far as to make 
it diſpuniſhable of waſte. 


years, or for another's life, be without impeachment of waſte, 


and the leſſor confirm to him for his own life, and omit that clauſe ; 


hereby this priviledge is gone and the eſtate is become puniſhable 
tor the waſte. 

This kind of confirmation cre/cens, muſt have all the qualities 
of the former : and there muſt be alſo in this caſe a privity be- 
tween the confirmor and the confirmee. And then it may enlarge 
the eſtate of him to whom it is made, as from an eſtate at will to 
an eftate for years, or to a greater eflate ; from an eſtate for 
years, to an eſtate for life, or to a greater eſtate ; from an eſtate for 
life, to an eſtate in tail, or in fee; and from an eſtate tail, to 
an eſtate in fee; and theſe confirmations are good 
theſe kinds of confirmations, care muſt be had of the manner of 
penning them ; and that in every ſuch deed there be a limitation 
of the eſtate; i. e. that theſe words be inſerted, to have and to 
hold the tenements, Cc. to him and his heirs ; or to him and the 
heirs of his body ; or to him for term of life, or years ; as the 


agreement is; for if leſſee for life make a leaſe for years, and then. 


leſſee for life and he in reverſion, confirm the land, to have and 
to hold to him for life, or to him and his heirs; theſe words will 


make the eſtate to encreaſe. But“ if the confirmation be made * p. 316, 


to the leſſee for life or for years of his term or eſtate, and not of the 
land; as when he goth confirm his eſtate, to have and to hold his 
eſtate to him and his heirs ; this doth not increaſe the eſtate. And 
yet if he confirm the lard, to have and to hold the land to him 
ard his heirs ; this will increaſe the eſtate, Et fic de fimilimus. 


But in all 


3 1 3 


(1) See accordingly verbatim in 1 Mead 520. If the ſtudent compares this chapter on confirmation, or | x 
ary other in this book, with the chapter on the ſame doctrine, in Mead, he will eaſily diicern how much 1 
the author of that book ſtands indebted to the Touchſene. It is to be lamented that in copying the . = 


uc lſtene, he has very frequently tranſpoſed the 
* veautitul analytic arrangement. | 


- 


parts of it, and thereby greatly dimiaiſhed the order of ' 


1 fl 


* 
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If the huſband have an eſtate of land for life, or years, in the Ca fie 

right of his wife; or to them both for life, and a confirmation to Lit. 29. 

him alone, of his eſtate, or of the land, to have and to hold Lion: the 


the land to him and his heirs :. this is a good conveyance of the ,, 
fee-fiinple to him after the death of his wife. And if I let land Fit, e 


to a woman ſole for the term of her life, who taketh a huſband, firmatia ,. 


and after I do confirm the eſtate of the huſband and wife, to have 7. 
and to hold for term of their two lives; this is good, but it ſhall 

enure only to enlarge his eftate for term of his life if he ſurvive 

his wife. But if one leaſe to another for life, and after confirm the 
eltate of the leſſee to him and his wife for term of their two lives; 

this is void as to his wife. Fg 

If one grant a rent-charge out of his land for life, and after Lit. ee. 
the grantor confirm the eſtate of the grantee in the rent without 548. 54g. 
any clauſe of diftreſs, to have and to hold to him in fee - ſimple, or 
fee-tail ; this confirmation is not effectual to enlarge the eſtate. 

But if a man be ſeiſed of an old rent-charge or rent-ſervice, and 

grant the ſame firſt for life, and after confirm the eſtate of the 
grantee in fee · ſimple or fee - tail; this is good, and will enlarge the 


eſtate accordingly. | 


If tenant for life grant a rent out of the land, to one and his Co. 1.10 


heirs during the life of the leſſee for life, and after the leſſor con- 
firm the rent of the grantee and his heirs ; it ſeems the eſtate is 
not hereby enlarged, but when the tenant for life doth die, the 


rent ſhall ceaſe. | - 3 | 
This kind of confirmation may be made by the ſame words as Co. ſuper 


the former, vis. by the words, give, grant, or demiſe. But lit. wk 
tz, Con- 


neither of theſe may be made by the words ſurrender, releaſe, e 

exchange, or the like: for theſe are peculiar words deſtined to a * 5 

ſpecial end, being proper and peculiar manner of conveyances. 

And yet if I that am a leſſor do ſay to my leſſee for years by my 

deed, I will that you ſhall hold the land for your life ; this is 

a good confirmation to encreaſe the eſtate by this word vo only, 

So if I grant to my leſſee for years, that he ſhall hold the land tor 

term of his life, this without any other words is a good confirma- 

tion. 
3. To dimi- b a 
nim or a- Which holdeth by knight's ſervice to hold in ſocage; or to hold Lit. ſed. 
bridge the for a leſs rent; or to hold at common law, where before he did 538. 
ſervices, &c. hold in ancient demeſne; and ſuch a confirmation is good. But 
P. 317. ſuch a “ confirmation as is to hold by new ſervices, as a roſe for 

money, or the like, is not good for that purpoſe. And in this 

caſe there muſt be alſo a privity. And therefore if there be Lord, 

meſne, and tenant, and the Lord confirm the eſtate of the tenant 

to hold by leſs ſervices ; this is void, And if the Lord confirm 


to his tenant after he is diſſeiſed before his entry, to hold by leſs 
ſervices; this is void. 
6. Where 2 
confirmati- for part of the time, but in cafe of a freehold it cannot be fo. 82. 
4 be And ſo alſo it may extend to part of the thing before in eſtate. Lit. edt 
Cart of the And therefore if a diſſeiſor, tenant in tail, or huſband of the land & ler 
ellate, or for he hath in the right of his wiſe, or leſſee for life, make a leaſe | jr, 297, 
part of the for years, and the diſſeiſee, iſſue in tail, wife, or leſſor make a con- Lit. ſed. 
thing: or firmation of all the land for part of the time, or of part of the 820. 


882 land for all the time; this confirmation is good. But if any ſuch 
perſon make a leaſe for lite, gift in tail, Cc. the diſſeiſee Cc. 
cannot 


- 


By a confirmation the Lord may confirm the eſtate of his tenant Co. g. 14: 


A confirmation may be by apt words in caſe of a leaſe for years Co. 5. 82. 


Chap. 


11 H. 7. 
Co. 1. 14 


2. 142. 


Lit. ſect. 
518, 536, 
537. 


Co. ſuper. 
Lit. 298. 


Co ſuper 
Lit, 305, 


See before, 


. 
, 
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cannot confirm part of the eſtate but he muſt confirm all. And | 
therefore if he confirm his eſtate for one hour, it is a confirmation 1 
of the whole eſtate. And ſo alſo if he confirm the land to the diſ- | 
ſeiſor himſelf but one hour, one week, one year, or for his lite, 

c. this is a good confirmation of the eſtate for ever, And if it 
be a leaſe for years that is confirmed, care muſt be had to the man- 
ner of the confirmation; for if the confirmation be of the eſtate 

or the term for one hour, this is a good confirmation for the whole 
time: and therefore the confirmation muſt be had of the land, to 
have and to hold for part of the term ; and being ſo made, it may 
be good for that time only, and no longer. 

„ H. 7.29. It I make feoffment on condition, and before the condition 7. The force 

Co. 1. 146. broken I confirm the eftate of the feoffee abſolutely ; this will not zd virtue 

:. 142. extinguith the condition. And yet if the condition be broken firſt, - 0 _ 

ſo as my m_ is lawful ; in this caſe, the confirmation will extin- ,,.. and be 
guiſh the condition. And if the feoffee on condition make a feoff- conſtrued 
ment over abſolutely to another, and I confirm the eſtate of the and taken. 
ſecond feoffee, whether it be before or after the condition broken; 

| by this the condition is diſcharged, | 

Lit. ſect. If the Lord confirm the eltate of his tenant in the tenements ; or 

£15. 536, one that hath a rent, common, or profit out of land confirm to 

537. the terre-tenant his eſtate; in theſe cafes, notwithſtanding this con- 
firmation, the ſeigniory, rent, common,. &c. do continue, and this 
ſhall not enure to extinguiſh it. 

co ſuper. If the diſſeiſee and a ſtranger diſſeiſe the heir of the diſſeiſor, 

Lit, 298. and the diſſeiſee confirm the eſtate of his companion; this ſhall not 

| enure to extinguiſh the ſuſpended right of the diſſeiſee, but when 
the heir of the diſſeiſor ſhall re-enter it ſhall be revived. And if 
the grantee of a rent-charge, and a ſtranger diſſeiſe the tenant of 
the land, and the grantee confirm the eftate of his companion; 
this ſhall notenure as to the rent ſuſpended, to extinguiſh it, but & P. 318. 
after theſte· entry of the tenant, the rent ſhall be revived. 

Co. ſuper Tf a manzhold bis land of ine by Knight's ſervice, rent, ſuit of 

it. 3%. court £9c. and I confirm his eſtate to hold of me by Knight's ſervice 
only, for all manner of ſervices and demands; ia this caſe, albeit 
this do abridge the ſervice, yet it ſhall not be conſtrued to take 
away wardſhip, relief, and to marry my daughter, and make my 
ſon Knight, and the like. 

See before. If I have an eſtate in land for my life, and he in reverſion doth 
confirm the eſtate to me and my wife for the term of our lives, this 
ſhall enure only as a confirmation of my eſtate, and not ſo as to 
give any eſtate to my wife. But if I have a leaſe for life or years 
in right of my wife, and he in the reverſion do confirm the eſtate 
tome and my wife, to have and to hold to us for our lives ; this 
ſhall enure not only to confirm the eſtate, but alſo to create an 
eltate to me after my wife's death : and in the caſe of a leaſe for 


life, 1 ſhall take by way of enlargement of eſtate for my life after 
my wife's death. And if in this caſe the confirmation be to me and 
my wife, to have and to hold the land to us two and our heirs; L A. a--C 
Co, ſuper this ſhall enure to us in fee- ſimple as joint-tenants. If land be Jet af He , 
7 1 4 


years, it maketh our eſtate joint; but in the caſe of a leaſe for | | 44 


1 
— 4 \ mn: _ 
2 As. — ; * 1 
o — 7 1 


Liv 299. to huſband and wife, to have and to hold the one moiety to the 4 a LL 


huſband for his life, and the other moiety to the wife for her life, n 


. . E - 2 | S F af. 
and the leſſor confirm to them both their eſtate in the land, to have A >- 4-55 7x is. 
and to hold to them and their heirs; in this caſe, as to the one AA. wit, 4, | lt 


\ | iety Sect A. 231450 £4, 
Dh 3 1 of 5 | moiety care 4 1," RS 
my 1 7 4 22 / Bold, one Hoes * Ep £5. 408 | 4 * 


; hos Load) „ Shae. br go Bac a9 ha. Ga 95 C C 7 2 „ 1211. 
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moiety, it doth enure only to the huſband and his heirs, but as to 
the other moiety they ſhall be joint-tenants. And yet if ſuch a 
leaſe for life be made to two men by ſeveral moieties, and the tef- 
ſor confirm their eſtates in the land, to have and to hold to them 
and their heirs ; by this they are tenants in common of the inhe- 
ritance. | 


If the diſſeiſee confirm the eſtate of the diſſeiſor, to have and to Lt f 
hold to him and his heirs of his body engendred, or to have and to 419. 


hold to him for term of his' life; this ſhall enure to him as a fee- 
ſimple, and ſhall confirm his eſtate for ever. 


If my difſeifor make a leaſe for life, the remainder over in fee, Co. fope; 
and I confirm the eſtate of the tenant for life; this ſhall not enure Lit. 290 
to, nor avail him in remainder. And if the diſſeiſor make a gift in *)). 


tail, the remainder to the right heirs of the tenant in tail ; and 
the diſſeiſee confirm the eſtate of the tenant in tail; this ſhall not 
extend to the fee-ſimple, no more than if the diſſeiſor make a giſt 
in tail, the remainder for life, the remainder to the right heirs of 
the tenant in tail; and the diſſeiſee confirm the eſtate of the tenant 
in tail ; for this ſhall extend only to the eſtate tail, and not to the 
remainder for life or in fee, But if the diſſeiſee in the firſt cate 
confirm the eſtate of him in the remainder ; this ſhall enure * to 
and avail the tenant for life, And fo if a diſſeiſor make a leale for 
life and keep the reverſion, and after the diſſeiſee doth confirm to 
the diſſe:for ; this ſhall enure to the tenant for life. And ſo if a 
diſſeiſor make a leaſe for life to A. and B. and the diſſeiſee confirm 
the eſtate of A. this ſhall enure to B. and make his eftate good allo 
in the other moiety, And fo if there he two difſciſors, and the 
difſeiſee confirm the eſtate of one of them without ſaying more; 
this ſhall enure to them both. But if the confirmation be of the 
land, to have and to hold the land to one ; in this caſe, it may 
enure to him alone. So if a diſſeiſor infeoff 4. and B. and the 
heirs of B. and the diſſeiſee confirm the eſtate df . Aulbeit it be 
but for his life; yet this ſhall enure to both and te ue whole fee- 
ſimple. 97H55 5 


If a leaſe be made for life to A. the remainder tos. for life, and Co. {u;e: 
the leſſor confirm their eſtates in the land, to have ard to hold to lit. 299. 


them and their heirs ; this ſhall enure as to the one moiety to A. in 
fee after the death of B. and as to the other moiety in fee to B. 
after the death of A. 


If lands be given to two men and the heirs of their two bodies Co. lden 


begotten, and the donor foth confirm their eſtates in the land, to 
have and to hold the land to them two and their heirs; it ſeems this 
ſhall enure to them as a joint eſtate for their lives, and after for ſe- 
veral inheritances. 


If the leſſee for life, or the diſſeiſor, doth make an abſolute leaſe Lit. fc 
for years, and he in the reverſion, or the diſſeiſee, doth confirm the 516. 521 
eſtate of the leſſee for years; this makes the leaſe good for all the; 9 5 
time. So if the diſſeiſor makes a leaſe for life, and the diſſeiſee Es 


doth confirm the eſtate of the leſſee for life; this makes the eſtate 
good for the life. And if he in reverſion confirm the eſtate of the 
termor but one hour ; this doth make it good for all the term. And 
if an eſtate for life or in fee be confirmed but for one hour; it is a 
good confirmation for all the eftate. And if the difſeiſee confirm 
the eſtate of the diſſeiſor, to have and to hold for one hour, year, 
or for life, or in tail; this is a good confirmation for ever, and 

wakes 


Chap. 1 


Dier 52. 
339. 
Co. 5. 81. 


Lt. ſecd. 
605. 607. 


610. 


Co. 1.147 
zo1. 
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Dier 62. 
339. 
Co. 5 81. 


Lt. ſect. 
605. 607. 


610. 


Co. 1. 147. 


(uper Lit. 
301. 


makes his eſtate unavoidable. And yet if the diſſeiſee confirm the 
land, Habendum the land for life, or in tail, Ec, contra. 

If a voidable leaſe be made for forty years; and the leſſor con- 
firm the terin for twenty years; this is a good confirmation of the 
whole term. But if he confirm the land for twenty years, it may 
be good for that time only, and no longer ; wherein, as in divers 
other caſes before, obſerve that the very words, whereby the con- 
firmation is made, are much to be heeded; for parols font plea. 

If tenant in tail or for life of land, letteth it for years, and after 
confirm the land to the leſſee for years, to have and to hold to the 


leſſee and his heirs for ever: by this the leſſee hath only an & eſtate * P. 320. 


his leaſe for years is extinct. 
If tenant for life doth grant a rent to another and his heirs during 


for term of the life of the tenant in tail, or for life ; and therein 


the life of the tenant for life, and the leſſor confirm to the grantee 


and-his heirs; this ſhall be conſtrued to be an eſtate for life only, and 


no enlargement of the eſtate. But if tenant for life grant a rent- 


charge in fee, and the leſſor confirm it, this ſhall be conſtrued to be 
a confirmation of the fee-fimple. 


See more in expoſition of deeds, cap. 5. in toto: and more alſo: 
in the chapter of releaſe, whereunto we are now come in the next 


place. 
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| of a Releaſe. 


Releaſe is the giving or diſcharging of the right or action Terms of 
which a man hath, or may have or claim, againft another the la, 
man, or that which is his. Or it is the conveyance of a man's Weſt nb. 
intereſt or right, which he hath unto a thing, to another that hath 466. ry 
the poſſeſſion thereof or ſame eſtate thereip (1). And this, albeit 
it may be made by other words, as dedi, conceſſi, or renunciavi, 
or ſuch like, yet it is moſt commonly and properly made by theſe 
words, remiſi, relaxawi, & quietum clamawi, all which are much 
to one purpoſe (2). He that makes the releaſe is ſometimes called 
Releaſor. the releafor, and he to whom it is made the releaſee. 


1. Releaſe. 


Lyid. 


Releaſee. There are two kinds of releaſes like unto thoſe of confirmation, Co. ſupe: 
2. Quotue wIS, a releaſe expreſs or in deed ; and that is a purpoſed releaſe, Lit. 264 
Plex. vrhen the act done, or deed made, is intended a —— of And this 165. 
is always done by writing. And then it · is defined by ſome to be an 5 
inſtrument whereby eſtates, rights, titles, actions, and other things Co. 10. 4 
be ſometimes extinguiſned, ſometimes transferred, ſometimes abridg- ſuper Lit. 
ed, and ſometimes enlarged, which is after this manner. Nowe- 269. 26g: 
rint, Ec. me A. de B. remiſifſe, relaxaſſe, & omnino de me [wel __ 
pro me] & hered. meis quietum clamaſſe C. de D. totum jus, titulum 
& clameum que habui, habeo, wel quowiſmodo in futuro habere 3 
potero, de & in uno meſuagio cum pertin. in F. c. And a re- . 
leaſe implied or in law; and that is when the law by intendment . 
and conſtruction and by way of conſequent doth make a releaſe of 3 8 
an act done to another purpoſe. And this is ſometimes by writing, u 
and ſometimes »-ithout writing Theſe releaſes alſo are ſometimes | 1 g 
of a bare and naked right, and ſometimes of a right accompanied 
by with ſome eſtate or intereſt; and ſometimes they are of actions 
1 / . real or in lands or tenements, and ſometimes of actions perſonal of 
6. Hei, or in goods or chattels, and ſometimes of actions mixt partly in 
| the realty and partly in the perfonalty (3). ; des oper 1 
*P. 321. * A releaſe is much of the nature of a confirmation for in Lit. 193. toto. 
eee moſt things they agree and produce the like effects. This 273. 277. 
dure and therefore is ſaid ſometimes to enure by way of mitter le eſtate, = * 
149 operation i. e. by way of giving or transferring or enlarging of an 8 155 
33.48 of it in ge- eſtate or intereſt ; and ſo doth give ſome new intereſt or eſtate 466. 466 Co. 10. 4, 
N neral, to him to whom it is made. And ſometimes it is ſaid to.446. 4 8s 
; 3 {uper Lit. 
265. 
Lit. ſeck 
(1) For it is contrary to the nature of a releaſe to give poſſeſſion, 4 Co. 25 —Hutt, 65. —and therefore * 
one tenant in common cannot releaſe to his companion becauſe they have diſtinct freeholds, Ce, Lit. 200. Goh avs 
IA rcleaſe cannot operate but upon an eſtate, intereſt, or right, Rel. Rep. 197.—When a man has the Te 
right and poſſeſſion in him, he muſt convey by feoffment, which made a notoriety amongſt the tenants 55 Dier 5. 
tie feoffment coram faribus, When a man was out of poſſeſſion, he might convey by releaie only; for | Co. 1. 117 
the diſſeiſor had the poſſeſſion, which of itſelf made the notoriety, and the releaſe transferred the right; 174. 


ſo that a releaſe is a conveyance of right to a perſon in poſſeſſion.— Gib. Ten. 53. 

(2) Ancient releaſes were uſually diſtinguiſhable from feoffments by the words quietum clamavi, 7. 
Ni, relaxavi, &c.—to which words, others were ſometimes joined, ſuch as abjuravi, forts uravi, jt 
r:/affirmavi, &Cc. upon a charter of releaſe, ſeiſin has been delivered to the relealce, or an ad done itt 
was like giving ſe'fin.—Sce further in Mad. Ferm. Angl. Diſſert. p. 19. 

(3) See accordingly 1 Word 696.—and more amply as to releaſes expreſs and implied, how and in wat 
manner they are reſpectively created, in Bac. Abr. Releaſe (A.) and (B.)—Com. Dig. Releaſe (A.) 

enure 


Chap, 16 Of RE LE As E. 
enure by way of mitter le droit only, i. e. by way of giving, trans- 
ferring and diſcharging of a right title or entry unto him to whom 
it is made. And ſo it doth ſometimes perfect an eſtate that was 
imperfect and defeaſible before, and enure by way of entry and 
feoffment. And ſometimes alſo it doth enure to make a conditional 
eſtate abſolute. And ſometimes alſo it doth work and enure by 
way of extinguiſhment or diſcharge : and then alſo ſometimes it 
doth enure by way of diſcharge or extinguiſhment as againſt all 
perſons, and alſo as that wheref all perſons may take advantage. 


0 
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d, And ſometimes it doth enure only as a diſcharge againſt ſome per- 
ſons only, and as to or againſt other perſons by way of milter le 
droit. And ſome of theſe in deed enure by way of extinguiſh- 
ment ; for that he to whom the releaſe is made cannot have the 1 
thing releaſed. And ſome of them have ſome quality of ſuch re- = 
leaſes, and are ſaid to enure by way of extinguiſhment, but in truth 1 
do not; for that he to whom the releaſe is made, may receive and == 
take the thing releaſed. And in ſome caſes alſo a releaſe, like a &. ” 1 i 8 
confirmation, doth enure by way of abridgment. But a man can- , „. A, 
not bar himſelf hereby of a light that ſhall come to him hereafter. Ti 2 30 
nd therefore it is held that theſe words uſed in releaſes [que quo- 3 E A. / 
viſ modo in futuro habere potero] are to no purpoſe. Le, A. . i, 
Co. 10.48, Lands, tenements and hereditaments themſelves may be given 4. What Horn 1 Fanll +a 
{yper Lit. and transferred by way of releaſe ; and all rights and titles to lands things may = 2 1 
268,269. may be given, barred, and diſcharged by releaſe ; and ſo alſo may 5 propped 4 k ht 
_ rights and titles to goods and chattels. Alſo all actions, real, per- bo, 4 H. Hue kl 
ſonal and mixt, may be given, diſcharged or extin& by releaſe ; * A it 
„for howloever rights and titles of entry cannot be granted by act of 2544../ 74. 45. 
. the party; nor may any action be granted from one man to another A. hace . 2 2 | 4 
e- 244, by act of the law or the party; yet all theſe may be releaſed to 3 A OF 44 i 
„ the tetre- tenant. And a right to a free-hold or inheritance, ſeigni- . 4 2 2 
1s. <...- Ty, or rent, in preſenti or futuro, may be releaſed five manner of , A t 21. gs | 
ae, Ways, and the firſt three ways without any privity at all. 1. To . . ee, 15 
FR the tenant of the free-hold in deed or in law. 2. To him in the 
remainder. 3. To him in reverſion, The other two ways in re- 
ſpect of privity without any eſtate or right, as by demandant to 
vouchee, donor “ to donee after the donee hath diſcontinued. P. 322. 
Bro. Releaſe Alſo conditions annexed. to eſtates, powers of revocation of 
eto. uſes, warranties, covenants, tenures, ſervices, rents, commons 
| and other profits to be taken out of lands, may be diſcharged, 
7. extinguiſhed and determined by releaſe to the tenant of the 
: land, Oe. | > | 1314 
Co. 10. 41. Alſo poſlibilities of land, Cc. if they be near and common poſ- Hott fact -o< _ 
51.5%. fibilities, albeit they be not grantable over to another perſon, yet . E eee 
+" may they be releaſed to him that hath the preſent eſtate of the 1 
zuper Lit . . . np 
5 265. land. And therefore if a man poſſeſſed of a term deviſe it to J. 1 
Ui, ſeck. for life, the remainder to B. and his heirs males during the term; 2 * EY „ 
3 in th's caſe, albeit B. may not grant his intereſt over, yet he may 4 ; A 4 
he We, 111+ releaſe it to J. And if A. deviſe to B. twenty pounds when he r #47. 4 
by bier cy, comes to the age of twenty-four years, and die, 1n this caſe B. after A.. 
fa Co. 1.113. he is of the age of twenty-one years, may releaſe this legacy. cs fo 4 u , 
1 174. So. a covenant to do a future act may be releaſed before it be 4 « ha: band , 9 
* broken. And it ſeems alſo the conuſee of a ſtatute or recog- 4 . 4 7 
f niſance may releaſe to a. feoffee of part of the land, and fo bar e 
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320 | Of a RELEASE. Chap. 19. 
; himſelf of exeontion of that land. And if I grant to J. S. that if 
he do ſuch a thing he ſhall have an annuity of twenty pounds for 
his life; in this caſe, it ſeems J. S. may releaſe this before the con- 
dition be performed. | 
And if I make a feoffment to J. S. to divers uſes, with power 
to revoke it ; 1 may releale this power to one that hath an eftate 
of freehold in poſſeſſion, reverſion or remainder, in the land. And 
yet if | make a feoffment to J. S. with proviſo, that if B. revoke, 
the uſes ſhall ceaſe; in this caſe, B. cannor releaſe this power. 
_—— And a remote pollibility, that is altogether incertain, cannot be 1e- 
r F” 4 ,, leaſed. And therefore if the ſon of the diſſeiſee releaſe to the dit- 
r ſeior in the life-time of his father; this 1eleaſe is void. And fo 
3 Iz /'s. if the conuſee of a ſtatute releaſe his tight to the land of the conu- 
HM . ſor before execution; this releaſe is void. And ſo if a plaintiff re- 
—_ Dec. 4. 45% leaſe to a bail in the King's-Bench betore judgment given, this re- 
f leaſe is void (1). 5 
So if one promiſe to pay me ten pounds upon the ſurrender Adjudged 
of my land to him, and that if he ſhall fell it for above fifty Tr. 14 J. 
pounds that then he ſhall pay me ten pounds more, and 1 — N 
this to him before he do ſell it, and before I do ſurrender ; in this 
caſe, this doth not releaſe the ſecond promiſe, becauſe it is not 
releaſable. | | | 
Alfo debts, legacies, and other duties may be releaſed and dif- See infra, 
charged thereby before or after they become due And therefore 
a rent or annuity may be releaſed before the day of payment, and fo 
alſo may a debt due by obligation, judgments, executions, recog- 
nizances, and the like, by apt words be diſcharged by releaſe. 
p. 323. lf the charge or duty grow by record the diſcharge and releaſe 
g. How and thereof muſt be by record alſo And if it grow by writing, the 
after what diſcharge and releaſe muſt be by writing alſo, Vihil eft magis rati- 
wer bags oni conſentaneum quam eodem modo quo.lgue difſolvere quo conflatum 
may be re- 705 And therefore a duty growing by a verbal agreement may in 
leaſed. ome cafes be releaſed by word without writing. But regularly 
lands and tenements cannot be given, nor rights and titles to lands, 
| and actions be diſcharged by releaſe without a deed in writing. 
AGES Condition. A releaſe that doth enure by way of miſter le eate, mitter le Co. ſuper 
B+  Defeaſance. droit, or extinguiſhment, may be made upon condition, or with Lit. 274 
4 defeaſance, ſo as the condition or defeaſance be contained in Ferber. 
þ oh 4 Mt the releaſe, or delivered at the ſame time with it: for no de- 4% 455 
en Ap feaſance made after can avoid the force of a releaſe made be- Co. i. 1, 


1 . 

10 . Ede fore. And yet a releaſe may be delivered as an eſcrow, and fo 2H. J. 4 
, the force of it may be ſuſpended for a time. But a releaſe of 5 
A „ „ a condition may not be made upon a condition. Nor may a Cann Þ. 3 
„ releaſe of a chattel be upon a condition ſubſequent, but it may e 223 
ebe upon a condition precedent. And therefore if a man releaſe ley & Perk's 
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a debt to another upon condition that the releaſor may have caſe. 
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(1) It is ſaid to be a general rule that a meer poſſibility cannot be releaſed; and the reaſon thereof 
that a releaſe ſuppoſeth a right in being; and it was 3 to countenance maintenance, to tragsicr 
choles in action, poſſibilities and contingent intereſts.—10 Co. 48. a.—Cro, Elis. 662. but note the di- 
tinction made in 10 Co, 48. between a grant or aſſignment of poſſibilities and choſes in action to- 
ſtranger, and a releaſe of rights, titles and actions to the terre-tenant.—A poſſibility cannot be relealed; 
as money to be paid on the birth of the next child, which may never happen; and becauſe it is no debt 
or duty, it cannot be diſcharged Brewnl. 109. Neal and Sheffield —Yelu. 102. S. C.—See further how 
tar a poſſibility or contingent intèreſt may be releaſed, in Bas. Abr. Releaſe (H). (ich 
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Chap. 19. . RELEASE 321 
Dier 307- och a debt owing from a third perſon to the relcaſee ; this is a 
21 H. 7. 24. good condition. Þ : 
Co. ſuper. A releaſe of all actions _ be made until a time paſt, as until 
-_ — the firſt of May laſt, or until the day of the date of the releaſe: 
467. and this will difcharge all actions till then, and none after. But a 
releaſe cannot be made of a tight or action for a part of an eſtate 
or for a time only, as for one year, or until Michae/mas next, or 
the like: for a releaſe of ſuch a thing for one day, or for one hour, 
is a releaſe of it for ever. And yet a man may releaſe his right in 
a part of the land. And therefore if a man be diſſeiſed of two 
acres, he may releaſe his right in one of them, and enter into the 
Adjudged other acre. Alſo a releaſe, in the nature of an acqu-ttance, may 
Berkley and be of part of a debt. And therefore if one be bound in an obli- 
3 zation of four hundred pounds, to pay two hundred pounds at | 
B. R. Micbuelmas, and at Chri/lmas after the obligee by his deed telcaſed 6. What re- 
three hundred ninety pounds parcel of the ſaid four hundred 22. 
pounds; this is a good releaſe for ſo much, and no more. er 
In every good releaſe in deed, howſoever it enure, -theſe things nements: 
are requiſite. 1. That there be a good releaſor, and a good re and what 
leaſee, and a thing to be releaſed. 2. That the deed be well mall a laid 
ſealed, delivered, c. And if it tend and enure by way of en- OY — 
largement of eſtate, then -theſe things are further required to deed : or 
Dier 251. inake the releaſes good. 1. He that doth make the releaſe, mult not: and by 
have ſuch an eſtate in himſelf, as out of which ſuch an eftate what words 
my be derived and granted to the-releaſe, as is intended by the fe- OY 23 
leaſe: aus if he have the reverſion in fee of lands, he may re- . When it 
leaſe to a tenant for years, and thereby-encreaſe his eſtate to an doth-enure 
eſtate for life or in tail, or he may paſs his whole fee · ſimple by the by way of 
Per Juſtice releaſe. But if there be leſſee for years rendring rent, and the 14 
Jones, Car. reverſion is granted for life, the remainder over in fee, and the ,, 5" i 
Der idem. grantee of the reverſion releaſe all his right to him in remainder, 1 la reſpect 
and then he in the remainder grant the reverſion, and the tenant of the eſtate 
for life releaſe to the grantee alſo ; in this caſe, it ſeems both theſe of — * 
releaſes are void, and cannot enure as releaſes, howbeit it may be , p. : 
if they have words of ſurrender in them, they may enure as ſur- 5 5:4 my 
Adjudged renders. So if there be leſſee for years, the remainder in tail, the - e 
og 5 Jac-remainder in fee; and the leſſee for years, being a woman, doth 4 5 
Butler: marry with him in the remainder in fee, and he in remainder in tail 
ea releaſe to him in remainder in fee; this is a void releaſe. So if te- 
nant-for life releaſe to him in remainder in fee or in tail ; it ſeeins — 1 
Lit. ſect. this is void, and cannot enuie as a releaſe So if there be tenant” 7 — 


0 = o = = .* * 4 — 
96 5 for life, the remainder in tail, the remainder in fee, and he in re ,,,..4 
Co. 1 mainder in fee releaſe to the tenant for life; this will not incteaſe 4 
Lit. 345. his eſtate. And if the tenant in tail in this caſe-releaſe to the te- *57 #2 6. 


nant for life; his eſtate ſhall be no longer increaſed hereby than for 

Co. ſuper the life of the tenant in rail 2. He to whom the releaſe is made, 2, ln reſpect 

Lit. 20 muſt have ſome eſtate in poſſeſſion in deed or in law, or in rever- of the «ſtate 

73, 265. ſion in deed, in. his own or another's right, of the lands whereof 9! him to 
the releaſe is made, to be as a foundation for the releaſe to ſtand * 
upon: for a releaſe, which muſt enure to enlar ze an eſtate, cannot made. 
work without a poſſeſſion joined with an eſtate, And therefore 

the releaſee muſt be ſeſſee for life, years, or tenant by ſtatute 
Lit. ſet, merchant, ſtaple, or elegit, or as guardian in chi-alry, that doth 


wo as hold the land over for the value; or at leaſt he muſt be tenant at 
Dier 4, © will. And therefore if a man let his land to another for term of 


's H, 7. 14. years, to begin preſently, and after the leſſor or his heir _ _ 
2 Y eale 


322 


4 P. 325. 


1 


9 l, . 2 


of privity. 


3. In reſpcQ releaſes. For as in all theſe relcaſes that enure by way of increaſe 
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leaſe to the leſſee (after his entry and being in poſſeſſion) all his 
right in the land ; this is good to enlarge the eſtate according to the 
time ſet down in the releale : but if the releaſe be before the term 
begin ; or aſter the term begin, and before the leſſee have entered; 
(howſoever if any rent be reſerved on the leaſe it may enure and 
be good to extinguiſh that rent) yet it is not gocd to enlarge the 
eſtate. And yet if a tenant for twenty years in poſſcſſion, make a 
leaſe to B for ten years, and B. enter, and he in the reverſion, re- 
leaſe to the firſt leſſee for years; this is a good releaſe to enlarge the 
eſtate. So if a man make a leaſe for years, the remainder for life 
or years, and the firſt leſſee doth enter ; in this caſe, a releaſe to 
him in remainder-is good to enlarge the eſtate. So if I grant the 
reverſion of my tenant for life to another for life, and after releaſe to 
him and his heirs ; this is a good releaſe to enlarge the eſtate. 


So if a man make a leaſe for life, or years, to a feme ſole, and co. hw: 


ſhe take a huſband, and he in the reverſion releaſe to the huſband Lit, 273, 
and his heirs ; this is a good releaſe to enlarge the eſtate according 
to the words of the releaſe. But if the caſe ve ſo that a man had 
an eſtate in poſſeſſion of land, and he be now out of the poſſeſſion 
of it, and have but a tight only to it; or if he have a poſſeſſion 
only and no eftate; or it he have neither eſtate nor poſſeſſion ; in 
theſe caſes, a releaſe made to ſuch a one will not avail to enlarge 
——1— 7] ])) 
And therefore if a man make a leaſe for life, the remainder for Co. ſuper 


life, and the firſt leſſee dieth, and the leſſor releaſe to him in re- Lit. 270. 


mainder for life, before his entry; this is 2 good releaſe to enlarge 
his eſtate, for he hath an eſtate of freehold in law, capable of en- 
largen;ent by releaſe before entry. But if there be leſſee for lite, Lit. ea, 


the remainder for life, the remainder in tail, the remainder in fee, 451. 


and the leſſee for life is diſſeiſed, and during the poſſeſſion of the 
difſeiſor, he that hath right doth releaſe to one of them in the re- 
mainder ; this is void. So if lands be given in tail or leaſed for Lit. «9. 
life, and the donee or leſſce is diſſeiſed, and, during the poſſeſſion 455. 456. 


of the diſſeiſor, the donor or leſſor doth releaſe all his right to the 


donee or leſſee ; this is void, and will not enlarge his eſtate: how- 
beit if there be any rent reſerved on the eſtate, it will extinguiſh 
the rent. So if the tenant by the curteſy grant over his eſtate, and Co. ſuper 
after he in reverſion doth releaſe to the tenant by the curteſy; in Lit. 273. 
this caſe, his releaſe is void, and will not enlarge his eſtate, So 
if an infant make a leaſe for life, and the leſſee granteth the eſtate 
over with warranty, and the infant at full age doth bring a Dum 
fuit infra &tatem, and the tenant doth vouch the grantor, who 
doth enter into the warranty, and the demandant, being the infant, 
doth releaſe to him and his heirs ; this will not enlarge his eſtate ; 
for in truth he had no eſtate before, and that which is not, can- 


not be enlarged: and if leſſee for life, or years, releaſe to him Dier 251. 


in remainder or reverſion; this cannot be good as a releaſe : how- 

beit if there be apt words, it may amount to a ſurrender. And Co. ſuper 
if a man have only an occupation of land as tenant at ſufferance, Lit. 271. 
as when a leſſee for years doth hold over his term, or the like; _— * 
no reieaſe to him can work any enlargement of eſtate: for albeit“ 

he have a poſſeſſion, yet hath he no eſtate; ard beſides in this 


caſe there is no privity, which is the third thing required in theſe . "IP 
- . Lit. 296. 
or paſſing an eſtate, there mult be ſome eſtate in the releaſor and x; AQ. 
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Chap. 19. Of a RELEASE. 323 
the releaſee, ſo there muſt he ſome privity in eſtate between them 
at the time of the releaſe made ; for an eſtate without privity is 
not ſufficient. And therefore it muſt be, between donor and do- 
nee, leſſor and leſſce, * and the like; as in the caſes before, be- * P. 326. 
tween him in reverſion and the leſſee for life or years, tenant by 
ſtatute merchant or ſtaple, or by elegit, or guardian in chivalry, 

Plow. $41. that keepeth the land for the value And it tenant for life leaſe 
for years, and he 1n the reverſion and the tenant for life do join 
together and releaſe to the leſſce for years; this is a good releale 

Co. ſuper to enlarge the eſtate. So if he in reveiſion releaſe to the huſband 

Lit. 273- that hath aneſtate in the right of his wife only for life or years ; 

Dier 4. this is a good releaſe, So if leſſee for years make a leaſe of the 

Co. 3. 22. land but for part of the term, the privity continueth ſtill, and 
therefore a releaſe to him is good to enlarge the eſtate. But if he 
aſſign over all the term, then the privity is gone, and therefore a 
releaſe made to him afterwards is void: and then a releaſe, made 

Plow. 540. to the _—_— of the term, is good to enlarge the eſtate. And 

4: 60 rg if a diſſeiſor make a leaſe for life or years, and after he and the 

g. difſeiſee join together to make a releale to the leſſee for liſe or years; ELL > 

ET this is a good releaſe to enlarge the eſtate; But if the diſſeiſor in, A U 

this caſe make a leaſe for life or years, and the diſſeiſee, or he that FA Aft f 

hath right, releaſe to the tenant for lifeor years ; in this caſe, the {> 7 ag >| 

Co. ſuper releaſe is void for want of privity, And if there be leſſee for years, . 25 = 

Lit. 273. the remainder for life, and he in reverſion releaſe to the leſſee for 7 Z 
years or to him in remainder for life, and his heirs, all his right 4 , 
this is a good releaſe to work an enlargement of eitate.” So if one ,ouldts Z — # 
make a leaſe for life, and grant the reverſion for life, and then the 77 V 4,2 „ 
leſſor doth releaſe to the grantee of the reverſion and his heirs ; * 3 Is 
this is a good releaſe to enlarge the eſtate of the grantee, and here . , li 

Bro. Releaſe is privity enough. If A. be tenant for life, the remainder to B. ,_ 7 

71. in tail, the remainder to C. for life, the remainder to A. in fee, and 4 4 
A. die, and his heir doth releaſe all his right to B. being in poſſeſ- 1 Elites . 
ſion ; this is a good releaſe, and gives the fee fimple.+ * 

co. ſuper But if A. 8 a leaſe to B. for life, and the leſſee maketh a leaſe t :e 7 {4 
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. * * * . Ca? 
11. 273. for years, and after 4 in the life-time of the tenant for life makeih > + ping wy 
35 et. a releaſe to the leſſee for years; this releaſe is void, and will not en- ; 


large his eſtate, for want of privity. So if a man make a leaſe for 
twenty years, and the leſſee make a leaſe for ten years, and the 
firſt leſſor doth releaſe to the ſecond leſſee ard his heirs ; this re- 
leaſe is void. So alſo if the donee in tail make a leaſe for his own 
life, and the donor releaſe to the leſſee and his heirs ; this releaſe 
is void. So alſo if the donee in tail make a leaſe for his own life, 
and after the donor releaſ-- to the donee and his heirs ; it ſeems this 
Bro. Relcaſe is not a good releaſe. Alſo one joint-tenant or coparcener may te- 
leaſe to another, and thereby transfer all his eſtate and give the 
whole intereſt unto his companion ; and this is a good releaſe to 
paſs all his or her part of the land And if there be three joint- 
tenants »in fee, and they make a leaſe for life, and after two of * P. 327. 
them releaſe all their right in the land to the third, this is a good 
releaſe (1). So if one make a leaſe for life to another, and after 


LT 
{ js 


Ferk. ſeQ. 
84 | 


u— 
— 


(1) A releaſe being the proper mode of conveyance from one joint-tenant to another; and ſuch joint- 
tenant not being capable of making a feoffment to his companion: ſee before in page 201, and note 3 
thereto, lf one joint-tenant grants, bargains, and ſells, or gives, grants, and confirms his eſtate unto 
bis companion, either of theſe will operate as a releaſe, 1 Vent. 78.—1 Sid. 452, 


1 2 he 


324 | Ora RELEASE... Chap. 10 
he grant the reverſion to ſeven, and the tenant for life doth attorn, 
and after four of the ſeven releaſe all their right to the other three, 
ard after one of the three releaſe to the o her two; theſe are good 
releaſes. So if a leaſe for years be made to two, to begin at a day 
to come, a releaſe by ore of them to the other is good to give all 
the term and all the land to the releaſee. But it ſeems one tenant 10 H. 43 
| in common cannot releaſe to another tenant in common (1). 
3 Inreſpet The fourth thing that is required in ſuch a feleaſe is, ſufficient 4) Co. ſuper 
of the words ords in law not only to make a releaſe, (which is required in all Lit. 2273, 
whereby it wm . 0 
is made, Teleaſcs) but alſo to raiſe and create a new eſtate. For this there- 
fore know, that all relgaſes (of what kind ſoever) are commonly 
made by theſe words, remiſiſſe, relaxaſſe, & quietum_clamuſſe, as 
being the moſt ancient and ſignificant words to this purpoſe. And 
amongſt theſe the word releaſe is the moſt effeu:] word, as that 
which doth include the other two, and as that which is the proper 
and peculiar word for this kind of conveyance. But there are other 9 H. 6. 35. 
words alſo by which a releaſe may be made, as renunciare, acquie- Dier 116. 
tare, Ec. And therefore it is held that if one have common in Lit, fed. 
another's land, and he by deed releaſe it to him thus, Renuntio 85, ſuper 
communiam meam, Oc. this is a good releaſe, And if the leſſor Lit. 264. 
do but grant to his leſſee for life that he ſhall be diſcharged of the Vier 307. 
rent, this is a good releaſe of the rent. And it is a rule, that by Co. 9. 52, 
what words a debt or duty may be created, by words of a con- 
trary fignification it may be releaſed. And therefore if one do ac- 
knowledge himſelf to be ſatisfied and diſcharged a debt, this is a 
good releaſe of the debt (2). And for words to raiſe the eſtate, it co. ſuper 
is uſual and moſt ſaſe to ſpecify in the deed what eſtate he to Lit. 273. 
whom the releaſe is made ſhall have; and in woſt caſes this is Lit. ſed. 
needfull : for it is generally true, that when a releaſe doth enure 465. on 
by way of enlargement of eſtate, no inheritance in fee-fimple or oh 
fee-tail can paſs without apt words of inheritance. And therefore 
if I make a leaſe of land to another for his life, and after I releaſe 
to him all my right without more ſaying in the releaſe ; hereby 
his eſtate is not enlarged. But if I releaſe ro him and his heirs; 
by this he hath a fee-fimpl-. And if I releaſe to him and the 
heirs of his body; by this he hath an eſtate tail. But where a re- 
leaſe worketh by way of mitter le eflate, there in ſome caſes there 
need not any words of inheritance; as in caſes where releaſes are 
made between joint-tenants or coparceners ; as where a joint ettafe 
is made to the huſband and wife, and a thi:d perſon and their 
P. 328. heirs, and the third perſon doth “ releaſe all his right to the'huſ- 
band alone, or to the wife alone. 
So if there be three joint-tenants, and one of them doth re- 
leaſe to one of the other two; in all theſe, and ſuch like caſes, 
there needs not any limitation of the eſtate, for the releaſe is good 


without it (3). 


th 


) But they muſt paſs their eſtate by feoffment, &c. becauſe this eſtate being eſtabliſhed by differen 
n torieties, each having paſſed by diſtin liveries, they muſt paſs to each other by à diſtinguiſhing live"); 
or elſe it cannot be known, in whom ſuch parts are, which formerly had paſſed by a diſtin& livery. 

(2) See more amply, by what words a releaſe may be made, in Vin. Abr. Releaſe (L.) 
(3) See more amply, as to releaſes which enute by way of enlargement of the eltate, in Cen. Die 
Releaſe (C.) Vin. Abr. Releaſe (B) — Bac. Abr. Releate (C. 4.) and therein of the modern manner © 
conveyancing by lee and releaſe, for which, Tee alto the note at the end of chapter 9. on Feotiment 
je 
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Lit. ſect. In every good. releaſe in deed, that doth tend and enure to give, 2. When ic 
466. diſcharge, or extinguiſh, any right or title of lands, it is alſo tur- doth enure 
Co. fuper ther requiſite, | ay of 
5 gs 1. That he that doth make it hath,at the time of the releaſe made, th 
-1.1, 111. ſome right or title to releaſe, As where one doth diſſeiſe me of ment of a 
$.1:1, land, and I releaſe to him all my 1ight in the land; this is a good light or 
releaſe. So if one diſſeiſe my tenant for life, and I (being the _ 3 
next in remainder, or reverſion in tee) do releaſe to him that did of he eee 
make the diſſeiſin; this is a good releaſe. So if the huſband inake of the re- 
a leaſe for life, and then take a wife and dieth, and the wife re- leaſor. 
leaſe her dower to him in reverſion ; this is a good releaſe. And 
ſo alſo if after the marriage a nian make a leaſe for life, the re- 
mainder in fee, and ſhe relcaſe all her right to him in remainder 
in f;e, or to him in reverſion ; this is a good rcleale, and will har 
her for ever. : 5 
Li:. ſet. But if the releaſor haye only a poſſibility of a right, or if a 
446. right happen to come to him after the releaſe, this is not ſufficient 
Co. 1%: 47- to make the releaſe good. And therefore if the father be diſ- 
5 3 ſciſed, and the fon * his father's death releaſe all his right to. 


EY 

© 
* 
— 


Co. ſuper 
Lit. 266. 
2750, 

Lit tt, 
445. 

IH.6.4, 
D.er 302, 


the diſſeiſor, and after the father dieth, ſo that the right goth de- 


ſcend; this is na good releaſe to bar the relea ſor of his right. 80 


if there be grandfather, father, and ſon, and the father diſſeiſe the 


grandfather, and make a feoffment, and the fon ieleaſe in the life- 
time of his father, and after the father avd grandfather die; this 
releaſe in this caſe will not bar him. So if a leaſe be made for life, 
the remainder to the right heirs of J. S. and the leſſee is diſſeiſed, 
and the eldeſt fon of J. S. living his father, dath releaſe to the 


* 


difleifor ; this releaſe is void. So if the conutee of a ſtatute, Wc. 


do releaſe to the conuſor all his right in the land, this is void, and 
he may ſue execution after notwithſtanding Or if the releafor 
have only a power, this is not ſufficient to make the releaſe good. 
And therefore if a man by his will deviſe that his executors thall 
ſell his land, and dieth, and the executors relcaſe all their right 
and title in the land to the heir ; this 1s void. 


2. In all caſes of © releaſe of a bare tight of a freehold in lands 2. tn :«fpc& 
or tenements, he to whom the releaſe is made, muſt at the time of the eſtate 


of the making thereof in any caſe have the freehold (in deed or in oi him t9 
b whom the 


law) in poſſeſſion or fame eſtate in remainder or reverſion (in deed 


releaſe is 


and not in right only) in fee ſimple, fee tail, or for life, of the made. 


lands * whereof the releaſe is made; for rights of entry, and ac- * P. 329. 
tions, and the like, are not to be transferred to ſtrangers, but are 


thus to be releaſed, and ſuch releaſes ate good. As if the diſſeiſee 
releaſe to the diſſeiſor himſelf who bath the freehoid in deed, or 
to the heir of the diſſeiſor who hath the freehold in Jaw, before his 
entry, or to the leſſee for life of the diſſeiſor; theſe releaſes are 
good. So if a difſeiſor make a leaſe to 4. and his heirs during 
the life of B. and 4. die, and the difſeiice” releaſe to his heir be- 

fore his entry ; this is a good releaſe. | 
So if a fine ſur conuſance de droit come ceo, fc. or ſur conu- 
ſance de droit only (which is a feoffment on record) be levied ; or 
if tenant for life, by agreement of him in the reverſion, ſurrender 
to him in the reverſion ; or if a man do bargain and fell his land 
by deed indented and inrolled ; or uſes are raiſed by covenant on 
good conſiderations ; in all theſe caſes, the conuſee, he in revcr- 
lion, bargainee, and ce/tuy que uſe, have a fieehold in law 8 
eiore 
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Of RARE ASE. Chap. 19 
before entry. And therefore a releaſe to them of the right of the 
land by him that hath it, is good, and will bar the releaſor. But Lit. ſea, 
otherwiſe it is in cafes of exchange, partition, or upon livery 449. 
within the view; for, in theſe caſes, no releaſe is good until an ac- 
tual entry made, for till then they have neither freehold in right nor 
law. So if a diſſeiſor make a gift in tail, or leaſe for life or years, 
of the land, and keep the reverſion, and then the diſſeiſee or his 
heir releaſe to the diſſeiſor all his right; this is a good releaſe to 
bar his right foi ever. So if the heir of the diſſeiſor be diſſeiſed, Co ſuper 
and the firſt difſeiſee do after releaſe to him all his right; this is Lit. 266. 
a good releaſe to bar him, So if a donee in tail diſcontinue in fee, . wo. 
a”d the donor releaſe to the diſcontinuee and die; this is a good 1 
Extinguiſh- releaſe againſt the donor. So if the donee in tail be diſſciſed, and 
1 8 af er the donor releaſe to the donee all his right, this is good: but 
in this caſe nothing of the reverſion will paſs by the releaſe : for the 
donee had then nothing but a right. But if any rent be reſerved on 
the eſtate tail, the rent is gone by the releaſe. So if a leaſe be 
made to one for life rendring rent, and the leſſee is diſſeiſed, and 
the leſſor releaſe to the releaſee and his heirs all his right ; in this 
caſe, albeit the rent be extinct, yet nothing of the right of the 
reverſion doth paſs. And yet if a woman that hath right of dower 
releaſe to the guardian in chivalry ; this is a good releaſe, and her 
right or title of dower is gone. But if a diſſeiſor make a leate for 
years, and the diſſeiſee releaſe to the leſſee for years; this releaſe 
is void, becauſe he hath no frechold. But if he make a leaſe for Co. ſuper 
life, and the ditſeifee releaſe to the leſſee for life, this is a good Lit. 265. 
releaſe. So alſo a releaſe to the diſſeiſor after the leaſe for years 
made, is good. And if leſſee for years be ouſted, and he in the 
* P. 330. reverſion diſſeiſed, and * the diſſeiſor in ke a leaſe for years, and 
the firſt le ſſee releaſe to him; this is a good releaſe Allo in ſon:e Lit. ſed. 
cales a releaſe made to one that hath neither freehold in deed, nor 448, 449, 
freehold in law, is good, when he hath an eſtate in reverſion or 65,55 
1 - 8 8. 161. 
remainder; as in the caſe before, where a releaſe is made by the 
diſſeiſee to the diſſeiſor after he hath made an eſtate for life. So if 
the demandant in a real action releaſe to the tenant that comes in by 
receipt upon a prayer of aid or voucher upon a warranty ; this is 
good. And yet if it be before the receipt, or entry into the war- 
ranty, or it be by any other beſides the demandant, it is void. So 
if the tenant in a real action alien, hanging the precipe qued reddat 
againſt him, and after alienation the plaintiff releaſe all his right in 
the land to him, this is a good releaſe. . So if a diſſeiſor make a 
jeaſe for life, the remainder to another for life, the remainder to a 
third in tail, the remainder to a fourth in fee, and the diſſeiſee fe- 
leafe to either of them in remainder ; this is a good releate. But 
if in this caſe tenant for life be diſſeiſed, and after he that hath 
right (the poſſeſſion being in the difſeiſor) doth releaſe to either of 
3 In reſpect them in remairder ; this is a void releaſe. But in all the caſes Co. ſuper 
of privity. of a releaſe of a bare right to him that hath an eſtate of a free» Lit. 275: 
hold in deed or in law, generally there needs no privity to * et 
make the releaſe good: as in the caſes before of a releaſe made e 48. 
to the tenant for life of the diſſeiſor, and them that follow. 
For if tenant for liſe make a leaſe to another for life of the 
leſſce, the remainder over in fee, and the firſt leſſor releaſe all 
his right to him to whom the tenant made the leaſe for life; 
| 4 1 this 
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this is a good releaſe and perpetual bar, albeit the releaſe be not 
to him and his heirs. And fo it is in caſe of a reverſion. 
If leſſee for years be ouſted, and he in the reverſion diſſeiſed, 
and the diſſeiſor make a leaſe for years, and the leſſee that is ouſted 
doth releaſe to the leſſee of the diſſciſor, this is a good releaſe, 
And yet if the difſeiſce do releaſe to the leſſee for years of the diſ- 
ſeiſor, this is void. | 
If leſſee ſor a thouſand years be ouſted by the leſſor, and he 
make a leaſe for two years, ard the leſſee for a thouſand years re- 
lerſe unto him, this is a good releaſe, But if a leſſor diſſeiſe his 
leſſee for life, ard make a leaſe for a thouſand years, and the leſ- 
ſee for life releaſe to this leſſee of a thouſand years, this is void. 
C ſuper f one be diſſeiſed, and after another doth diſſeiſe him, and the 
it. . Qifſeiſee releaſe to the laſt diſſeiſor, this is a good releaſe. So if 
e ſect, A, diſſeiſe B. who infeoffeth C. with warranty, who infeoffeth 
. 5 D. with warranty, and E. diſſeiſeth D. to whom B. the firſt d. ſ- 
41:5/” feiſeereleaſeth ; this is a good feleaſe, and doth defeat all the 
mean eſtates and warranties. So if my diſſeiſor leaſe for life, and 
the leſſee for life alien in fee, and I releaſe to the alienee all my 
right, Oc. this is “a good releaſe and will bar me of my entry: * P. 331, 
bur if my entry be gone, as if I leuſe for life, and my leſſee be 
diſſeiſed, and that diſſeiſor is diſſeiſed, and I releaſe to the ſecond 
diſſeiſor; in this caſe, the firſt diſſeiſor may enter upon the ſecond. 
So if iny diſſeiſor, in the caſe aforeſaid, make a leaſe for life, and 
the leſſee for life maketh a feoffment to two, and I releaſe to one 
of the feoffees ; this is a good releaſe, and will bar me and my 
difleifor alſo. So if tenant for life let the land to another for the - 
lite of the leſſee, the remainder to another in fee, and the leſſor 
releaſe to his tenant for liſe ; this is a good releaſe. 
f one that hath a ſon within age be diſſeiſed and die, and the 
diſſeiſor die ſeiſed, and the land deſcend to his heir, and a ſtran- 
ger abate, to whom the ſon when he comes of age doth releaſe ; 
this is a good relcaſe, So if one be diſſeiſed by an infant which 
doth alien in fee, and the alicnee die ſeiſed, and his heir entreth, 
the diſſeiſor being within age, and the diſſeiſee releaſe to the heir 
„H. F 43. of the alienee; this is a good releaſe. But where an inheritance 
or an eſtate for life is rejeaſed to one that is but tenant for years, 
Co. 10, 48, the releaſe is not good without privity. And therefore if tenant | 
for life, or in fee, releaſe to the leſſee for years of his diſſeiſor; 
this is not good. But the releaſe of a term of years to the leſſee 
for years of him that doth eject him is good enough without privi- 
| ly, as in the caſe before. | | 
8 ſuper But here note, that in caſes of a void releaſe of a right to an Warranty. 
5 inheritance or free-hold, where there is a warranty contained in | 
the deed, the warranty may be good, and be uſed by way of re- 
butter, alheit the releaſe be void. As if the ſon of the diſſeiſee 
releaſe with warranty in the life-time of his father; or if there 
be grandfather, father and ſon, and the tather diſſeiſe the grandfa- 
ther, and make a leaſe with warranty and die; in both theſe caſes, 
albeit the fon be not barred by the releaſe, yet he 1s barred by the 
. warranty. 
5 ſuper 4. Such words as will make a good releaſe in the caſes of re- 4. In reſpet 
© KO leaſes that enure by way of enlargement of eſtate, will make a the worde 


Me 7 . . . 5 
| good releaſe in theſe caſes. And note that this kind * > per it 
ale 


le iſe is good without any limitation or ſpecifying of the eſtate; 
for by a releaſe of alk a man's right without ſaying to have and to 

hold to him and his heirs, c. in all the caſes before, he that 
makes the releaſe is barred of his right for ever; for it I be ſeiſed 
of an eſtate in fee by wrong, and he that hath right releaſe to me 
all his right, albeit it be but for one hour, yet this is a good re- 
leaſe for ever. | | 

* P. 332, If there be Lord and tenant, and the Lord releaſe to the tenant Lit. ſea. 

7. Whitie- all his right that he hath in the ſeigniory, or all his right that he d 

leaſes may hath in the land, Ic. this is a. good releaſe to extipguith the * Lit. 19 

be made of ſeigniory. And in this caſe there needs no words of inheritance 30; 

_ ang or limitation; for by a releaſe of all the right in the ſeigniory, Peik ſed, 

hat hall the ſaine is extinct for ever, without ſaying [to him and his heirs. ] 79- 

be ſaid a Ard yet in this caſe the Lord may by apt words releaſe his ſeig- 

god releaſe niory to the tenant only in tail, or for life, and it ſhall be good 

fr rr of ſo long. But if a Lord grant to his tenant, that he ſh II do his 

ot. dag ſuit to another manor of the Lord's; or that the tenant ſhall give 

by what him yearly twelve-pence for his ſuit ; this grant will not extin- 

words. guiſh and determine the ſervices or tenure. | 

Of a ſeig= If there be Lord and tenant, and the tenant be difſeiſed, and Lit. ſeg. 

ente after the Lord releaſe all his right, Ec. to the tenant ; by this 457- 


ſervice i i N : t t 
common, or feleaſe the ſervice or ſeigniory is extinct: for albeit a right regu- er 1 8b. 


the like, larly cannot be releaſed to him that hath but a bare right, yet a on” 9 
ſeigniory may be releaſed and extin&t to him that hath but a bare 
right in the land. But if the tenant make a feoffment in fee, and 
then the Lord releafe all his right, Ac. to the tenant ; this is 
not good to extinguiſh the ſeigniory or ſervices, but it will diſ- 
charge all the ariearages. | 
If a rent-charge, common of paſture, or any other profit ap- Lit. ſ«Q. 
render, be iſſuing out of my land, and he that hath it doth te- 489. 335: 
feaſe it to me; this is a good releaſe and will extinguiſh it. But n 
if I be cifſeiſed of the land, and have but a right at the time of Lit. 306. 
the releaſe made ; the releaſe is not good, as it is in the caſe of Lit. fed. 
à rent · ſervice and a ſeigniory. But if lands be given to me in 455: 455. 
tail, or for life, rendring rent, and I be diſſeiſed, and after the 76 adn 
donor releaſe to me all his right in the land; this is a good releaſe 2 
and ſhall extinguiſh the rent. So if in this caſe where [ am te- 
nant in tail, and I make a feoffment in fee rendring rent, and after 
I releaſ- to the feoffee; this is a good releaſe, and hereby the rent 
is extinct. Ard if two coparceners be of a rent, and one of them 
take the terre-tenant to huſband, and after either of them releate ; 
theſe releaſes will be good (1), 
If one diſſeiſe me of land, and then grant a rent- charge out of Lit. ſect. 
the land, and I, reciting the fame, grant releaſe to the grantee ; 84 
this releaſe it ſeems is good, and will bar me fo, as after my te- Li 3 
entry I thall rot be able to avoid it : 
tas ad If two have the gtant ot the next advowſon or avoidance of a Co. ſuper 
vowſon, &c. church, before it be void one of them may releaſe to the other, Lit. 250 
but afterwarcs they cannot. 
Of a condi- If 4. make a feoitment in fee, gift in tail, leaſe for life or Co. 1. 1. 
uon. years to B. on condition that upon ſuch a contingent it ſhall Perk. led. 
be void: in this cafe, A. may, before the condition broken, re- 823. 764 
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(1) bn Ce. Lit. 273. b. it is ſaid, if two coparceners be of a ren', and the one of them taketh the 
terre-tenart to huſband, the ther may feleaſe to her, notwithſtanding the rent be in ſuſpence; anc! 
mall enure by way of mitter l eltate, and ſhe may releaſe alſo to the terre-tenant, and that ſhall enute by 
way CO! exuntunnment. 
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leaſe all his right in the land, or releaſe the condition to E; and 

this will be good to make the eſtate abſolbte and to diſcharge 

the condition. So if a feoffee “ on condition make a gift in tail 6 P. 333s 

or leaſe for life, and after the feoffor releaſe to the donee or leſ- 

ſee ; this is a good releaſe to diſcharge the condition, So if a co- 

y-holder ſurrender to the uſe of another on eondicion, and this 

is preſented to be without condition, and after the ſurrenderor 

doth releaſe to him to whoſe uſe the ſurrender was made, all his 

right, Sc. this is a good releate, and doth extinguiſh the conditi- 

on. But if a diſſeiſor make a feoffnient on condition, and the diſ- 

ſeiſee releaſe to the feoffee on condition; howtoever this doth bar 

the rizht of the diſſeiſee, yet it doth not diſcharge the condition, 
nn. Where a power or authority is ſuch, that it doth reſpect the of a power 
113. 173, benefit of the leffor, as in the uſual caſes ot power of revocation of revoca- 
174. of ufes, when the feoffor, Ic. hath power to alter, change, de- tion. 

termine or revoke the uſes being intended for his benefit, and he 

releaſe to any one that hath a freehold in poſſeſſion, reverſion, or 

remainder, by the former limitation ; this is a gaod releaſe, aud 

doth extinguiſh the power, and make the eſtates that were before 

defeaſtble abſolute, and it doth ſeclude him from any power of 

a/teration or revocation. But if the power be collateral, or to the 

uſe of a ſtranzer, and nothing to the benefit of him that makes 

the releaſe: as it 4. make a feofiinent to B to divers uſes, pro- 

viced that B. ſhall have a power to revoke t e uſes, and B re- 

leaſe to any one of them that hath a uſe ; this doth not extin- 

guiſh the power; as it doth in caſe where the power is given to 

A,. and A doth releaſe it. , 
Bo Re- If a feoffment be made with warranty, and the feoffee releaſe Of a war- 
lie 3. the warranty ; this doth extinguith it. And fo it is of other war- . 
3 7:79 ranties. But if tenant in tail releaſe the warranty annexed to his 
847 eltate tail, this doth not extinguiſh the warranty. 
Any man may releaſe any debt or duty due to himſelf, Alſo Of debts and 

a man may diſcharge or releaſe any thing due, or any wrong —_—— 
done, to his wife, before or after the marriage (1). And there- es 
fore it a tre paſs were done, or a promiſe were made, to my wife of the per- 
before the marriage, | may at any time during the marriage re- ſons. 
leaſe this. So if any wrong be done, or obligation, ſtatute, or Huſband 


promiſe made to her alone, or to her and me together, at any and wife. 
« / 


time during the marriage ; I alone may releaſe and diſcharge this. ie. 2 
974 ber 


And if my wiſe be an executrix to any other man, I may releaſe 
any debt or duty due to the teſtator. 


| Pei Chluſs And if a legacy be given to a woman ſole to be paid at Mi- 


7 K. chaelmas next, and I marry her, and I releaſe the legacy before 

5 Cue 17 the day ; it ſeems by this, the legacy is gone (2). | 

Go. i. An infant executor may releaſe a debt duly paid unto him tnfac?. 
| of the teſtators debt. But if he releaſe that which he doth 


ä 


(1) Py the marriage the huſband acquires ſuch an intereſt in all debts due to the wife, that he may 
re exile them; and therefore the releaie of the huſband is a good bar to a debt due before the covertue, 
Ke! Aer, Releaſe (D.) 

(2) If huſbznd and wife be divorced 2 menſ/a et there and a legacy is left to the wife, and the huſba nd 
te ce it, ſhe is thereby barred 3 for the marriage continues, and the huſband has all her right——per 
; and in the caſe of Palmer and Trewor, 1 Vern, 261, where a legacy was given 
eme covert who lived ſeparate from her huſband, and the executor paid it to the feme and tꝰok her 
**ceipt for it, yet on 2 bill brought by the huſband, it was decreed not to be a good payment.—Set fur- 
ter how tar the huſband's releaſe ſhall bind his wife, in Bac. Abr. Releaſe (F.) — Vin. Abr. Releaſe (H) 


Cen. Dig. Releaſe (E. 1.) 
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„P. 334. not “ receive, it is a void releaſe (1). And regularly the releaſe 

of an infant is void (2). | 
2. Inreſpet An executor before probate of the will may releaſe a debt or Co. 5. 11, 
of the time. quty due to the teſtator ; and this releaſe is good to bar him (3). 9: 39. 
| A future or contingent promiſe may be releaſed and diſcharged Trin. 4 fit. 
4 before the contingent happen. in Elton 

| A debt on an obligation, or rent, may alſo be releaſed before caſe. 
the day of payment as well as after, but not by the ſame words. 
| And therefore if one promiſe to J. S. that upon the ſurrender of 
* J. S. he will pay him an hundred and ten pound, and after the 

| promiſe and before the ſurrender - he releaſe this debt; this doth 
tj diſcharge the debt. But if the promiſe be that if the ſurrenderee 
* Mall ſell the land, and ſhall have five hundred pounds, that then 

he ſhall pay the ſurrenderor an hundred pounds more, and the 

4 ſurrendergr before ſale releaſe this ſum; this is no diſcharge of it. 
3 And yet a releaſe of the promiſe is a diſcharge of it. Aud if A. Hil. 16. 
= promiſe to me, that if J. S. do not pay to me an hundred pounds Jar. B. R. 
6 i Ofbris, that he doth owe me, that A. will pay me the hun- * 

dred pounds i Nowembris, and I 10 Septembris releaſe to him 5 

this debt, or all actions and demands; in this caſe, this releaſe 

is not good to diſcharge this promiſe. But by a releaſe of the pro- 

miſe, the ſame is diſcharged. | 
Of actions. If a man releaſe to another all actions, and do not ſay further Bro. Re- 
which he hath againſt him; this is as good a releaſe as if theſe words leaſe 29. 
were inſerted : guod neceſſario ſubintelligitur non deeſt (4). 

And all theſe releaſes muſt be made by apt words, and ſuch as Co 9. ; 
the law ſhall judge fufficient for that purpoſe. 

And in all thele caſes care muſt be had there be no miſtakes : Bro Re- 
for miſtakes will make releaſes and confirmations void as well ag leaſe 56:6. 
other grants. And therefore if A. make a releaſe to B. in this 
manner; Noweritis, Cc. me A. de B. remiſſſe, Ic B. omnes 
actiones guas idem B. habet verſus A. whereas it ſhould be 93; 
idem A. habet verſus B. this releaſe is void (5). 


— 
— 


* x Wo 


— 


8. What 


1 cy ; by this means the ſervices are releaſed and extin& in law. Lit. 264 


jaw: or Andif the Lord diſſeiſe his tenant, and make a feoffment in fee 

not: and by deed or without deed ; this is a releaſe in law of the ſeigniory. 

how, _ If a diſſeiſee diſſeiſe the heir of the diſſeiſor, and make a feoff- Co. Iden. 
133 * ment with or without a deed; this is a releaſe in law of the 

& right Tight in fee. And if he make a leaſe for lie, this is a releafe in 

to and. law of the right, fo long as the leaſe doth laſt. 


P ͤ ß  BrR:. ol EY 2 ous nd". "2 ON FT AE $ID EIS 
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(1) See accordingly And. 119, Ruſſell v. Pratt 8. C. Me. 146, ſays, that Phwden was ſtrong in op. 
nion againſt the judgment, but Hray C. ]. ſaid to him, © that he had conterred with all the ſuſtices of 
* England and they had agreed to give judgment for the infant, becaule, the releale being without corl- 
"© ceration, the infant would charge himſelt in a devaſtavit. S C. cited in Rel, Rep. 336.” 

(2) Or voidable : ſee before, with relpec to deeds made by infant, in page 7, 54, 23%, and the 
reterences in the notes thereto, 

(3) See accordingly in Plow. 28 1.—Co. Lit. 292. b. and more amply as to releaſes by executors and ad- 
miniſtrators, in Went. Office of Ex. 33- Bac. Abr. Releaſe (E.)—Com. Dig. Adminiſtration (B. 9.) 

(4) A releaſe of all actions, dilchaiges a bond to pay money at à certain day to come, for it i- de bitun 
in preſenti, guamvis fit jolvendum in future; and albeit no action lieth for the debt, yet becaule the 
right of action is in the releaſor, the releaſe of all ations is a diſcharge of the debt itielt, Co. Lit. 292. db. 
by a releaſe of all actions, actions real, perional, or mixt are diſcharged, Cem. Dig. Releaſe (E. 3.) 
ſee further in Bac, Abr. Releaſe (I. 2.)— Yin. Abr. Releaſe (P.) . 

(5) As to miltakes and miſrecitals in ieleaics, fee Bac. Abr. Releaſe (L.) Vin. Abr. Releaſe (L. 3). i 


If there be Lord and tenant, and the Lord purchaſe the tenan- Co, ſuper | 
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452, 470. 
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Lf. 278, 
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268. 

Co. 8. 151 


— — — 


1) See 


Ker exe cu! 


ecuor the 

2) Bec 
a des ab 
114. it W: 
txt hu 
dt enction 
lon in ift 

3 See 
(t ate), 4 


(A. 2.) 


Co. ſuper lf a creditor, as an obligee, or the like, make a debtor, as® P. 335. 
Lit. 264 the obligor, tc. his executor ; by this means the action is releaſed Of a right 
8 K. 4. 3 by act of law, and yet the duty remains ſtil}, for the executor may of action. 
21 E. 4 1. fetain ſo much of the goods of the teſtator. And if the creditor be Executor. 
a woman, ard ſhe marry with the debtor ; by this the debt is re- 
leaſed in law. And if there be two obligees or debtees, and one of 
them, being a woman, is married to the obligor ; this is a releaſe 
in law of the debt, albeit the creditor be an infant (41). 
But if there be a woman executrix to the debtee, and ſhe take 


M. zo & 


*. the debtor to the huſband, this is no releaſe in law (2). 
E| B RK. Anrdif an obligor be made adminiſtrator of the goods and chattels 
Adjuiged gf the obligee ; this is no releaſe in law (3). 9. The force 


Co» 8. 136. Where divers join in any ſuit or action to recover any perſonal and virtue 
Co. 61.5: thing of which they are to have the joint benefit or intereſt, when of it: and 
6. 22. Bro. "7 8 how it ſhall 
17s 84, the law doth not compel them to join, there the releaſe of one of nue and 
vi far. them ſhall bar all the reſt. And therefore if two men join in an ac- be conſtrued 
1j H. 8. tion of debt, treſpaſs, or the like, and one of them alone doth re- and taken. 
ch. 3. leaſe to the defendant ; this is a bar to the other plaintiff alſo. So if 1. In reſpect 
a ſtatute or an obligation be made to two or more, and one of them © 1 
6 M , 3 8 ns: and 
releaſe it to the conuſor or obligor ; this is a diſcharge of the whole here à re- 
duty, and a bar to the reſt, ſo that they can make no uſe of the ſta- leaſe made 
ture or obligation. But if divers be charged in an action, and they by one ſhall 
for the diſcharge of themſelves only join in a ſuit or action, where e 3 
alſo they can do no othetwiſe, being compelled by law to join; in ral . 
this caſe, the releaſe of one of them ſhall not hurt the others. And and where 4 
thereſore if divers join in a writ of error, attaint, or audita querela, releaſe 
and one of them releaſe to the defendant in the writ ; this will not made to 
bar the reſt of their remedy, but they may go on in their ſuit not- 7 Paco 
withſtanding. > Ss or 
26 H. 7.4 If there be two or more executors, and one of them alone releaſe not. 
| a debt or duty to the teſtator before judgement in a ſuit, had by Executors. 
all the executors againſt the debtor, this will bar all the reſt. But 
otherwiſe it ſeems it is after judgement had 
Co. ſuper If a writ of ward be brought by two, and one of them releaſe ; 
Lit, 205. this ſhall not bar his companion, but ſhall enure to his benefit; for 
_ — hereby he ſhall have the whole ward. : 
e A releaſe made to the tenant in tail, or for life, of the right to 
1 275. the land, ſhall avail and enure to him that hath a reverſion or te- 
270 26). mainder in deed, And fo e converſo, a releaſe made to him 
og that hath a remainder or reverſion will avail and enure to the 
1 benefit of him that hath the eſtate tail for life, or years prece- 
dent. As if a difſeiſor make a leaſe for life, and the diſſciſee 
* relcaſe to the tenant for liſe; this ſhall enure to the diſſeiſor. “ P. 336. 


So it he, or a tenant for life, make a leaſe for life, the remainder 


— 


(1) See accordingly 1 Salt. 306.—R Ce. 136. lf an infant at the age of ſeventeen years makes his deh- 
ter executor, It is a releaſe in law; for as the law gives him power to make an executor, it gives his ex- 
chor the {ame advantages with others, Co. Lit. 264. 

2) B:caule ſhe hath the debt in another right; and if this amounted to a releaſe in law, it would be 
a der aHHaανt, Which is a wren g the law will not ſuffer, Co Lit. 204.—in Creſſmas v. Reade, Cee. Eliz. 
114. it was adJucged that by the intermarriage the debt which the executrix had in auter drei. was not 
beck ur ſulpended, and that after Barn death an action would lie againſt his executor, —A fimilar 
© \inction is made in the law of Merger, where different terms for years happen to velt in the {ame per- 
lon in ſtetent rights. 

(3) See accordingly 1 Weed 697. —and more amply in what caſes à releaſe by operation of law is 
bp my and the effect thercot, ia Via. Abr. Releaſe (L. 2.)—Sac, Abr. Releaſe (B. Cem. Dip. Reteaie 
(A. 2. 
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Of a RELEASE. 


ſeiſee or firſt leſſor doth releaſe all his rigbt to any of them in re- 
mainder ; this ſhall enure unto and benefit all the reſt. And if the 
huſband make a leaſe of his wife's land to one for lite, the remain- 
der to another in tee, and the wife after his death doth releaſe all 
her right in the land to him in remainder ; this ſhall enure to the 
leſſee for life. 

If a diſſeiſor make a leaſe for life, and the diſſeiſee releaſe all Co. ſuper 
his right to the tenant for life; this ſhall enure to the benefit of the Lit. 2;;, 
diſſeiſor. But it the diſſeiſee releaſe no more to the tenant for life, 
but all actions; this releaſe will not benefit him in remainder, or 
reverſion, after the death of the tenant for life. 

If a difleifor make a feoffment to two in fee, and the diſſeiſce re- Lit ed. 
leaſe to one of the feoffees, this ſhall enure to both. 472. 

If tenant in tail be diſſeiſed by two, and he releaſe to one of Co. ſuper 
them, this ſhall enure to both. But if the King's tenant be dif- Lit. 256. 
ſeiſed by two, and he releaſe to one of them; this ſhall not enute 
to the other, So if two joint-tenants make a leaſe for life, and 
then diſſeiſe the tenant for life and he releaſe to one of them; in 
this caſe, his companion ſhall have no benefit by it. 

If tenant in fee-ſunple be diſſeiſed by two, or two do abate or Lit. {2 
intrude, and he doth relcaſe to one of them; the other ſhall have 472, 5. 
no benefit by this. But if tenant for life do, after a diſſeiſin done 
to him, releaſe to one of the diſſeiſors; this ſhall enure to 
both. - 

And if two diſſeiſors be, and they make a leaſe for life, or years, Co. ſupr 
and after the diſſeiſee doth releaſe to one of the diſſeiſors; this ſhall Lit. 276: 


enure to them both, and to the benefit of the leſſee for life alſo. 


. 


And if leſſee for years be ouſted, and he in reverſion diſſeiſed, 
and the leſſee releaſe to the diſſeiſor; the term of years 1s here- 
by extinct, and the diſſeiſee may take advantage of it and enter 
preſently, | | 

But if two joint- tenants in fee be diſſeiſed by two diſſeiſors, and 
one of the diſſeiſees releaſe to one of the diſſeiſors all his right; 
this thall enure to the other, for this extendeth but to a moiety 

If a releaſe be made by a woman of her dower to the guardian Co. ſuper 
in chivalry ; this ſhall enure to the heir, and he may take advan- Lit. 206. 
tage of it. 

If tenatit for life be diſſeiſed by two, and he in the reverſion and Co. ſuper 
the tenant for life join in a releaſe to one of the diſſeiſors; this Lit. 77% 
ſhall not enure to the other. But if they do ſeverally “ releaſe 
their ſeveral rights, their ſeveral releaſes ſhall enute to both the 
diſſeiſors. | 

If a mortgagee upon condition, after the condition broken, he Co. idem 
diſſeiſed by two, and the mortgagor that hath the title of entry, 
doth releaſe to the one diſſciſor; this ſhall enure to both. And 
like law is for an entry for mortinain, or a conſent to raviſhment, 

Oc. a | 

Iſ there be Lord and two joint-tenants, and the Lord releaſe to Co. ſuf“ 
one of them; this ſhall avail his companion. e 

If tenant in fee ſimple mak a feoffment in fee, and after the Lord 
releaie to the feoffor, this thall not enure to the feoffee to extin- 
guiſh the ſeigniory. But if he releale to the feoffee, this ſhall 
enure to the teoffor to extinguith the ſeigniory. 


It 


Chap. ig 


for life, the remainder in tail, the remainder in fee; and the diſ- 


Co. ſup 
Lit. 275 


Co. ſupe 
Lit. 267, 


Co. ſupe 
Lit. 267. 


Co. $a 59 
tuper Lit 
232. 

Lit. ſect. 


376. 


Dier 319. 
Co, ſuper 
Lit. 273. 
276. 

14 H. 8. 


Co. ſuper 
Lit. 232. 


Co. ſuper 
Lit. $7 9+ 


Co. ſuper 
Lit. 267. 


Co. ſuper 
Lit. 267. 


Co. 8. 59. 
tuper Lit. 


232, 
Lit. ſect. 
376. 


Dier 319. 
Co. ſuper 


Co. ſuper 
Lit. 232. 


Lit, 286. 
259. 292. 
289. 
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Chap. 19. 


charge the other. 


real, perſonal, and mixt actions then depending, and all cauſes 


If there be Lord and tenant, and the tenant make a leaſe for 
life, the remainder in fee, and the Lord releaſe to the tenant for 
life; the rent is hereby wholly extinguiſhed, and he in remainder 
ſhall take advantage of it: as when the heir of a diſſeiſor is diſ- 
ſeiſed, and the diſſeiſor makes à leaſe for life, the remainder in 
tee, and the firſt diſſeiſee doth releaſe to the tenant for lite; this 


| ſhall enure by way of extinguiſhment to him in remainder, wis. to 


the leſſee ior life brit, and after to him in remainder. 

If two tenants in common of land grant a rent of forty ſhillings 
out of it, and the grantee releaſe to one of them; this ſhall not 
enure to the other, But if one be tenant for life of lands, the 
reverſion in fee to another, and they join in the grant. of a rent 
out of the lands, and the grantee releale either to the tenant for 
life, or to him in reverſion ; this ſhall enure to the other, and ex- 
tinguiſh the whole rent. 

If two men gain an advowſon by uſurpation, and the right 
patron releaſe to one of them; this releaſe ſhall enure io chem 
both. 

If two be bound jointly ard ſeverally in any obligation, or other 
ſpecialty, and the obligee, c. releaſe to one of them; this ſhall 
enure to diſcharge the other alſo, if it be a good releaſe as to 
him that makes it. But otherwiſe it is in cafe of a releaſe made Prerogative. 
by the King. 

And if two do a treſpaſs to another together, and he to whom The huſ- 
it is done doth releaſe it to one of them; this ſhall enure to diſ- _ 
| wie, 

If huſband and wife, and J. S. purchaſe to them and the heirs 
of the huſband, and after J. S. releaſe all his right in the land to 
the huſband ; the wife ſhall have no benefit by this, but it ſhall 


enure to the huſband alone. 


And if there be two women joint diſſeiſereſſes, and the one take 


* a huſband, and the diſſciſee releaſe to the other; in this caſe, „ P. 338. 


the huſband and wife ſhall take no benefit by this. And if the 
diſſeiſee releaſe to the huſband, this ſhall enure to hin and his wife 
and the other woman. | 

And if one that hath a rent out of my wife's land releaſe it to 
me and my heirs ; this ſhall enure by way of extinguiſhment, and 
my wife will have advantage of it. And yet it the words be 
[grant and releaſe] the rent to the huſband and his heirs, in this 
caſe the huſband may take as a grant if he will, 

But here note in all theſe caſes of releaſes, when one man will Note. 
take advantage of a releaſe made to another, he muſt have the re- 
leaſe to ſhew and plead. | | | 

If I be diſſeiſed, and I releaſe to the diſſeiſor all actions IT have or 


may have azainſt him; this is but perſonal, and ſhall not be ex- 


pounded to bar my heir after my death of his remedy ; neither will 


it bar me of my remedy*againf his heir after his death. 


So if I deliver goods to another, and afterwards | releaſe to him 


all actions, and then he die; by this I am not batted fo, but J 


may ſue his executors. 
See more in Confirmation, chap. 18. numb. 7. 


A releaſe of all actions, without any more words, is better than a, In ref; ec 
a releaſe of all actions real only, or a releaſe of all actions per- of che ing 


ſonal only: for by a releaſe of actions, or a releaſe of all manner rel-aſcd, 


of actions, without more words, are releaſed and diſchatged all _ — 
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Of a RELEASE. 


of ſuit for any real or perſonal thing; as appeals for the death of 
an anceſtor, conſpiracies, ſuits by Scire facias to have execution of 


* P. 339. 


Of all rights, 


a judgment, detinue for charters. 

And if two conſpire to indict me; and J releaſe to them all aQi- 
ons, and after they go on with their conſpiracy ; by this releaſe ! 
am barred to do any thing againſt them. By this releaſe alſo of all 
actions, a debt due to be paid upon a ſtatute or an obligation at a 
day to come, albeit the releaſe be before the day, is diſcharged ; 
and by this alſo the ſtatute itſelf if it be at any time before exccu- 
tion is diſchaiged. | 

And if one be to pay forty pounds at four days, and ſome of the 


Chap 10 


days are paſt, and ſome to come, and the debtee make ſuch a 1e 


leaſe ; by this the whole debt is diſcharged. 

Allo in a Scire facias upon a fine or a judgment, this releaſe is a 
good plea in bar. 

But this releaſe of all actions will not diſcharge executions, or 
bar a man of taking out of executions, except it be where it muſt 
be done by Scire * ; neither will it diſcharge or bar a man of 
ſuits by audita querela, or writ of error to reverſe * an erroneous 
judgment; neither will it difcharge covenants before they be bro- 
ken; nor will it diſcharge any thing for which the leſſor had no 
cauſe of action at the time of the releaſe made; as if a woman 
have title of dower, and do releaſe all actions to him that hath the 
reverſion of the land after an eſtate for life; or a man is by an 
award to pay me ten pounds at a day to come, and before the time 
I make ſuch a releaſe ; or I make a leaſe rendering rent, on an- 
nuity is granted to me, and, before the rent-day, I make t ie leſſee 
or the grantor ſuch a releaſe ; in theſe caſes, and by a releaſe in 
theſe words without more, the dower, debt, rent, or annuity, is 
not diſcharged. | 

And if a man have two remedies or means to come by land, as 
action and entry; or by goods, as action and ſeiſure, or the like; 
in this caſe, by a releaſe of all actions he doth not bar himſelf of 
the other remedy. Et fic & conver/o. | 

And ita man doth covenant to build an houſe, or make an eſ- 
tate, and, before the covenant broken, the covenantee doth releaſe 
unto him all actions; by this the covenant itſelf is not diſcharged. 
And yet, after the covenant is broken, this releaſe will diſcharge 
the action of covenant given upon that breach (1). 

By a releaſe of all a man's right in any lands or tenements, with- 
out more words, is releaſed and diſcharged all manner of rights of 


a ion, and entry, the releaſor hath to, in, or againſt the land, for * 


there is jus recuperandi, proſequendi, intrandi, habendi, retinen- 
di, percipiendi, poſſidendi, and all theſe rights whether they accrue 
by tine, feoffment, deſcent, or otherwiſe, are extin&t and diſ- 
charged; ſo that if the releaſee have gotten into the land of the re- 


Lit. ſect. 
496. 497. 


Co. ſuper 
Lit. 292, 


Co. 8. 161. 
Plow. 483. 
* 
Co. 3. 29. 
6. 1. ſuper 
Lit. 34% 


leaſor by wrong, by this releaſe the wrong is diſcharged, and the 


relea ſee is in the land by good title. 


Alſo by this releaſe are diſcharged and releaſed all titles of 


dower, and titles of entry upon a condition or alienation in mort- 


main. 


And if a woman have title of dower after an eſtate for life, and 
make ſuch a releaſe to him in reverſion, this doth bar her. 


(1) See further as to a releaſe of all ad ions in the references before in note 4 to page 330, 


Co. 10 
ſuper L 
289. 


Co. ſup 
Lit. 150 
Dier 15 


Co. 8. 1 


Lit. ſeck. 
492. 493 
495 

Co. 8. re 
Lit. ſect. 


115. £00 
Co. ſupe! 
Lit. 238, 
289. 


Chap. 19. Fo ( 9 335 
By ſuch a releaſe alſo from the Lord to the tenant, the ſervices ate 
extinct. | | | 
Co. 10.47. But this releaſe will not bar a man of a poſlibility of a tight that 
ſuper Lit. he hath at the time of the releaſe, or of a right that ſhall deſcend 
289. to him afterwards. And therefore if the conuſee of a ſtatute, be- 
fore execution, releaſe all his right in the land to the terre-tenant ; 
or the heir of the diſſeiſee, in the life-time of his father, do re- 
leaſe to the diſſeiſor all his right; theſe releaſes do not bar them, 
Nor will this releaſe bar a man of an audita querela, and ſuch like 
things. And yet if the tenant in a ® real action, after the demand- & P. 340. 
ant hath recovered the land, releaſe to him all his right in the 
land ; this doth bar him of a writ of error, for any error in the 
proceeding in that ſuit. 
Co. ſuper And if there be Lord and tenant by fealty and rent, and the 
Lit. 150. Lord, by his deed reciting the tenure, doth releaſe all his right in 
Vier 157- the land, ſaving his faid rent; by this releaſe the right of the ſeigni- 
ory, fave only of the ſeigniory of the rent and tealty, is extinct. 
And if the Lord releaſe to his tenant all his right to the land and 
ſeigniory ſalvo ſibi domi nio ſuo, Fc. hereby the ſervices only, not 
the tenure is extinct, | 55 
Perk, ſet, And if one have a rent charge out of my land, and make ſuch a 
644- releaſe of all his right in the land to me that am the terre-tenant, 
without exception of the rent; hereby the rent is extinct and gone 
for ever (1). 
Kelw. 484. By a releaſe of all a man's title unto lands or tenements, without of all title. 
- ES more words, is releaſed and diſcharged as much as is releaſed by 
I. a the releaſe of all a man's right, and both theſe releaſes have the 
34%. like operation: For howſoever title ſtrictly ard properly is where a 
man hath lawſul cauſe of entry into lands whereof another is ſeiſed, 
tor which he can have no action, yet it is commonly taken more 


largely, and doth include a right alſo. And ttulus eft juſta cauſa 
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t ſoſſide ndi quad noſtrum eft. | * 
* Co. 8. 131. By a releaſe of all entries, or rights of entry, a man hath into Of entry or 


lands, without more words, a man is barred of all right or power right of en- 
of entry into thoſe lands upon any right whatſoever. And if a man . 
have no other means to come by the land but by an entry, and he 
hath releaſed that hy theſe words; he is barred for ever. But if 
one have a double remedy, vis. a right of entry, and an action to 
recover his right by, and then releaſe all entries; by this he is not 
| barred of his action. | 
b By a releaſe of all actions real, without more words, are dif- of actions 
pn 493. charged all real and mixt actions then depending, and all cauſes of real. 
G8. 151, Teal and mixt actions not depending. And therefore all cauſes of 
Lit. ſet. ſuing of aſſiſes, writs of entry, Quare impedit, actions of waſte, 
(5.559 andthe like, which the party hath at the time of the releaſe made, 
Li 233, are hereby diſcharged. But this releaſe will not bar him that doth 
169. make it of any cauſes of action that ſhall ariſe and accrue afterwards. 
Neither will it bar him of an appeal of death or robbery, writ of 
error, or any ſuch like thing : nor of any thing which a releaſe of 
all actions will not bar. And yet when land is to be reſtored or re- 
covered by judgement in a writ oferror ; this releaſe is a bar to the 
writ of error. So if a judgement be given upon a falſe veidiQ in a 


—— 


) Sce more amply as to the operation of a releaſe of all right, in Sm. Dig. Releaſe E. 2.) —1 2. 
Abr. Releaſe 1 
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Of actions 
perſonal. 


.. 


diſcharged all perſonal actions then depending, and all cauſes of 47: 


Of a RELEASE. 


taint. | 
* By a releaſe of all actions perſonal, without more words, are Bro, Riley 


perſonal actions wherein a -perfonal thing only is to be recovered, 1 _ 
and therefore hereby are diſcharged al caules of ſuing out of acti- „ H 6 
ons of debt, treſpaſs, detinue, or the like Allo all mixt actions, Li. eg. 


as actions of walte, Puare impedit, an aſſiſe of novel diſſeiſin, writ 50%. 


Of debts. 


Of duties, 


* P. 342. 


of annuity, appeal of maihem, and the like. 

And if debt, c. or damages be recovered in a perſonal action Co. ſuper 
by falſe yerdi&, and the defendant bringeth a writ ot attaint; or if Lit. zog, 
a writ of Auzita querela be brought by the defendant in the former 
action to diſcharge him of execution; by this releaſe, the defend- 
ant in both caſes is barred of his ſuit. 

Alſo when by a writ of error the plaintiff ſhall recover or be re- Co. ſuper 
ſtored to any perſonal thing only, as debt, damage, or the like; as Lit. 268. 
if the plaintiff in a perſonal action recover any debt, &c. or da- Lit fed. 
mages, and be outlawed after judgement ; in this caſe, in a writ of?“ 
error brought by the defendant upon the principal judgement, this 
releaſe will bar him. But where by a writ of error the plaintiff 
ſhall not be reſtored to any perſonal or real thing, this releaſe is no 
bar: as if a man be outlawed in an action perſonal by proceſs up- 
on the original, and bring a writ of error, and then releaſe ; this 
is no bar to him. 

If a man by wrong take or find my goods, or they be delizered Lit. . 
to him, and | releaſe to him all actions perſonal, notwithſtanding 4%? 495. 
this releaſe, I may in this caſe take my goods again, albeit I be *** 
barred of my action by this releaſe (1). Neither is this releaſe a 
bar in an appeal of robbery or death. Neither will it bar in any 
caſe where a releaſe of all actions will not bar. Neither is it any Co. ſuper 
bar to an action of debt brought for an annuity grapted for a term it. 29. 
of years for any arrearages that ſhall grow due after the.releaſe. **5- 
Nor for any rent, or ſum of nomine penæ, when the releaſe is be- 
fore the day of payment, or nomine pene happen. Neither is it a 

bar in real actions wherein damages are recoverable only by the ſta- 
tute, and not by the common $6. as in a writ of dower, entry, 
ſur diſſeiſin in le per, Mordanceſter, Aile, Cc. (2). | | 

By a releaſe of all debts without more words, ate diſcharged and Co. ſuper 
releaſed all debts then owing from the releaſee to the e upon 3 OM 
eſpecialties, or otherwiſe, all debts due alſo upon ſtatutes. And ,, Querek 
therefore if the conuſor himſelf, or his land, be in execution for z. 
the debt, and he hath ſuch a releaſe, he muſt be diſcharged : and 
ſo he cannot be upon a releaſe of all actions. . 

By a releaſe of all duties, without more words, is a releaſor Co. 8. 10 
barred and the releaſee diſcharged of all actions, judgements, ſuper Lt 
and executions, alſo of ail obligations. And if the body of *9' 

a min be in execution, and the plaintiff make him ſuch à re- 
leaſe ; hereby he ſhall be diſcharged of execution, becaule the 
duty itſelf is diſcharged. And if there be rent or ſervices be- 
hind to the Lord trom his tenant, and the Lord make ſuch 


(1) See accordingly, Skin, g7. Foot v. Raſtall. | 
(2) See further what things ſhall be releaſed by a releaſe of actions perſcual, in Yin, Jer, Releaſe l 


1 * 


Chap. 1 


real action, a releaſe of all actions real is a bar in an at- 


Z 


Co. 1. 1 
10. 81. 
ſuper Lit 
292. 


Adjudge 
Hil. 4. J: 
B. R. 
Hancock' 
caſe. 


Co. 10. 4. 


Co. 2. 16. 
Lit. ſect. 


303. 


Lit. ſe, 
148. 

Co. 10. «1, 
Dier 56. 
Co. ſuper 
Lit, 76, 


Co. ſuper 
Lit, 292, 


Adjudged. 


2 Hit. 16 ac. 
A * 


Briſcoe v. 
Heires. 


Co. 10. 51, 
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(1) By a r. 
(2) A rele 


= for being bro 
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eltale (E- 


Yo 
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W Hil. 16 Jac. 
B. R. 
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Chap. 19. Fa RELEASE | 337 
i releaſe to his tenant; by this it ſeems the arrearapes are re- 
leaſed. 


Co.8. 154 This word is of a ſomewhat more large extent than actions; for Of ſuits, 


157- 8˙ 0. by a releaſe of all ſuits, without more words, is releaſed and diſ- 
ſuper Lit. charged as much as by a releaſe of all actions And hereby alſo 


hold are diſcharged all executions in the caſe of a ſubject. But in the Prerogative, 
caſe of the King it doth not releaſe executions. And this doth not 
releaſe a covenant before it be broken (1). | | 
Co. ſuper By a releaſe of all quarrels, without more words, all actions real Of debates, 


Lit: 292. 8. and perſonal, and all cauſes of ſuch actions, are releaſed and dif- quarrels, 
157- 5. 70. charged. So likewiſe by the releaſe of all controverſies, ot by the _ 
releaſe of all debates. But this will not bar the releaſor of any 
cauſes of ſuit that ſhall ariſe after, and were nat at the time of the 
releaſe: as the breach of a covenant which ſhall be after, albeit 
the covenant be before, is not diſcharged hereby. 
Co. 1.112, By a releaſe of all covenants, without more words, all cove- Of cove- 
10. 91. nants then broken, and all that ſhall be after broken, but were nants. 
ſuper Lit. then made and in being, are diſcharged. Qui deſtruit medium 


Pra deſtruit finem. 


Adjudged And therefore if a leſſee do covenant to leave a houſe, leaſed to 
Hil. 4. Jac. him, at the end of the term, as it was at the beginning of the 
3 term, and the leſſor before the end of the term releaſe to the leſſee 
5 all covenants; this doth diſcharge the covenant. But this releaſe 
doth diſcharge nothing elſe but covenants (2). 
Co, 10.47. By a releaſe of all ſtatutes from the conuſee to the terre tenant, Of ſtatutes. 
without more words, the ſtatute is diſcharged. And yet if he re- 
leaſe all his right in the land of the conuſor; this will not diſ- 
charge the land of execution. 
Co. 2.16, By releaſe of all errors and writs of error, all errors and writs Of errors. 
Lit, ſet. of error, and that before they be brought, are extinct and diſcharg- 
503. ed. And if a man be outlawed in a petſonal action by proceſs up- 
i on original, and make ſuch a releaſe; this will bar him. 
Lit. ſeQt, By a releaſe of all warranties or covenants teal, all warranties Of warran- 
. then made and in being, are for ever diſcharged. ties. 
Co, 10.51, By a releaſe of all legacies without more words, a man doth Of legacies. 
3 bar himſelf of all the legacies given him in preſenti or futuro; ſo 
Lit, 16. that if he be to have a legacy at twenty-four years old, and at 
twenty-one years of age he releaſe to the executor all legacies or 
this legacy in particular ; this is a bar to him of this legacy for 
ever. And yet a releaſe of all demands in this caſe is no diſ- * P. 343. 
charge of his legacy. | 
Co. ſuper By a releaſe of rent, the rent is extinct and diſcharged, whether Of rent. 
Lit, 292. the day of payment be come or not. But a releaſe of all actions 
| will not diſcharge a rent before the day of payment come. 
Adjudged. By a releaſe of all promiſes or aſſumpſits, without more words, Of promiſes, 
a man may bar himſelf of a contingent or future thing, that by 
Briſcoe v. Other words could not be releaſed: as if a man promiſe to me, 
Heires that if J. S. do not pay me one hundred pounds the tenth of 
Co. 10.51, March next, that he will pay it me the twentieth of that month, 
and before the time { releaſe him to all actions and demands, this 


et tm 


(1) By a releaſe of all ſuits a man is barred of a writ of error.—Cole's Caſe, Letch 110. 

2) A releaſe of all covenants until ſuch a day, is no diſcharge of covenants which evere broken before; 
for being broken before, there was no covenant as to chem; per Hobart J. Hutt, 17. Smith v. Staffer d. 
mScc more amply what ſhall be deemed a releaſe of covenants in Vin. Abr. Releaſe (U. 5.)—Cim. Dig. 
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338 Of RE L E AS E. Chap. ij 


will not diſcharge the promiſe. But if Ireleaſe to him all promiſes, Adjudg 
this will bar me. Et fic de femilibus (1). : B. RT 
Of judg- By a releaſe of all judgments, without more words, is he that Lit. ſea, 17. Jac 
ee maketh it barred of the effect of any judgment he hath againſt the 57. R 
e xecu- . a . . Co. 8. caſe. 
tions, keleaſee; for if execution be not taken out, he is now barred of it. f 
And if the releaſee, or his land, c. be in execution, he and it 290, Co. 5. 
ſhall be diſcharged thereof by Audita querela. And by a releaſe 
of all executions, without more words, a man is barred of taking 
or having out of any execution upon any judgment either before Hil. 4) 
Audita ſcire facias or after. But if after execution be made by Capias B. R. 
querela, 4d Sat. Elegit, or fieri facias, the plaintiff releaſe to the defendant Hancoch 
N: caſe adji 
all executions, he cannot plead ſuch a releaſe, but he muſt have "aſk 
an Audita querela; and that he may have 1o diſcharge him of exe- 
cution (2). 
Of appeals. By a releaſe of all appeals, are diſcharged all appeals of felony, co. fue: 
of death, of robbery, of rape, of burning, of larceny depending, Lit. 28). Hil. 6 ]; 
and all cauſes not yet moved alſo, 268, B. R. B. 
Of advan- By a releaſe of all advantages, it ſeems actions of debt upon Co. 8. 1: gays 
tages. . Hudlon': 
account are diſcharged. N 
Of conſpi- By a releaſe of al conſpiracies, all conſpiracies paſt are diſcharg- Kelty, 11; 
8 ed, and ſuch alſo as are only begun and ſhall be proſecuted and 
perfected after the releaſe, are likewiſe hereby diſcharged. 
Of forgeries. By a releaſe of all forgeries before publication, the forgery is Co. 10. þ, 
diſcharged but not the publication, and therefore the releaſor may 
take his remedy for that notwithſtanding. | 
Of demands A releaſe of all demands is the beſt releaſe of all, and this word Co, ſuper 
or claims. ig the moſt effectual word of all, and doth in deed include and Lit. 29. Co. ſupe 
comprehend within it moſt of all the releaſes before (3), By 2 10 Lit. 267 
releaſe therefore of all demands, without mote words, are releaſed ot. 10 
all rights and titles to land, warranties, conditions annexed to eſ- 510. 
tates before they be broken or performed and after they be broken. 19 H. 6. 
P. 344. Alſo by this releaſe, are releaſed and * diſcharged all ſtatutes, obli- 
gations, contracts, recogniſances, covenants, rents, commons, and 
the like, Alſo all manner of actions, real and perſonal, appeals, Bro. Rele 
debts, duties. Alſo all manner of judgments and executions. Alſo 31. 29. 
all annuities, and arrearages of annuities and rents. And therefore 
if a man have a title of entry by force of a condition, Wc. or a Co. ſuper 
right of entry into any lands; by ſuch a releaſe, the right and title Lit, 280, 
is gone. And if a man have a rent-ſervice, rent- charge, eſtovers, 
or other profit to be taken out of the land; by ſuch a releaſe to 
the tenant of the land, it is diſcharged and extinct. 3 ſe 
. ' * 0, Rele 
(1) With reſpect to promiſes by one perſon for another, it is enacted by the 4th. ſec. of the fn 9 E. 2. 
Car. 2. c 3. That no action ſhall be brought, whereby to charge any executor or adminiſtrator up«8 it | 
ſpecial promiſe, to anſwer damages out of his own eſtate; or whereby to charge the defendant upon 
ſpecial promiſe to anſwer for the debt, default, or miſcarriages of another perſon; unleſs the agree 
upon which ſuch action ſhall be brought, or ſome memorandum, or note thereof ſhall be in writing, " Bro Rele. 
wr by the party to be charged therewith, or ſome other perſon thereumo by him lawfully aw 65 
Iized. p 
(2) See fully by what words executions may be releaſed ; and what is releaſed by the words all eh 
cations; in Fin. Aör. Releale (U. 3). . ; 1 5 
(3) If a common perſon releaſes all demands, this extends to ipheritances, rents, right of ent!), © 8 
for all theſe are implied in demands; but if the King releaſes all demands, or pardons them, th be 5 "tho 
not extend to any inheritance. Br, Abr. Charters de pardon pl. 67. Releaſes pl. 44. 90. 0 . 
iotention e 
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adjudged And therefore if a termor for years, grant the land by indenture 
B. R Paſc. to A. rendring rent, and at the end of the firſt year he releaſe to 
17. Jac. the grantee all demands; the rent is hereby extinct during all the 
* time. And a releaſe of all claims it ſeems is much of the ſame 
0 nature. 8 
But by a releaſe of all demands, or of all claims, is not releaſed 
any ſuch thing as whereof a releaſe cannot be made, as a meer 
poſſibility, or the like. | 
Hil. 4 Jac. Neither will this releaſe diſcharge a covenant or promiſe that is 
B. R. futute and contingent before it be in being; nor a covenant. before 
Hancock's jt is broken: and therefore if the leſſee of a houſe covenant to 
caſe adjudg- ea ve it as well in the end of his term, as it was in the beginning 
oy of his term, and before the end of the term the leſſor releaſe to 
the leſſee all demands: this is no bar to an action brought for a 
breach of the covenant afterwards. | 


9 


51. 
Co. 5. 70. 


7, Hil. 6 Jac. And if a man, in conſideration of a ſum of money given to him 

B. R. Bel- by a woman ſole, aſſume to her that if ſhe marry one M. that he 

150 ee will pay to her after the death of M. one hundred pounds by the 
udo 


year if ſhe ſurvive him, and ſhe marry him, and the huſband re- 
leaſe all demands and then die; this is no bar to the duty. So if 
one promiſe a woman that if ſhe will marry him, that he will 
leave her worth one hundred pounds if ſhe do ſurvive him, and 
0. before the marriage ſhe releaſe to him all actions and demands; 
this doth not diſcharge the promiſe (1). 


caſe. 


And note that all theſe words are of the ſame force, when they Note. 


are joined with other words, as when they are alone. | 


291, Co. ſuper If two tenants in common of land, grant a rent-charge of fort 
. 1, Lit. 267. ſhillings out of it to one in fee, and the grantee releaſe to one of 
= | them ; this ſhall extinguiſh but twenty ſhillings ; for that the grant 


in judgment of Law is ſeveral. | 
19H.6.4 If one have ſeveral cauſes of action againſt two, and make a 


joint releaſe to them: this ſhall be taken to be a releaſe of all 


joint and ſeveral cauſes. of action. 


Bro.Releaſe So if an executor have ſome cauſe of action for himſelf, and « p. 345. 


31.29, ſome for his teſtator, and he releaſe all actions, indefinitely ; this 
releaſe doth diſcharge both ſorts of actions (2). ö 
Co. ſuper If the tenancy be given to the Lord and a ftranger, and to the 
Lit, 280. heirs of the ſtranger, and the Lord releaſe to his companion all his 
right in the land; this ſhall enure not only to paſs his eſtate in the 
tenancy, but alſo to extinguiſh his right in the Seigniory. 
Perk. ſet, If there be Lord and tenant of two acres, and the Lord releaſe 
ug all his right in one of them to the tenant ; hereby the ſervices ate 
=D Releaſe extinct for both. So if one have a rent-charge out of twenty- 
= extinct. And yet if J. leaſe white-acre to B. for life, rendering 
rent, and afterwards doth releaſe part of the rent; this is good only 
for ſuch part. 


by, for liſe, and after I releaſe all my right in the land for the life 


— — 


acres, and releaſe all his right in one acre; hereby all the rent is 


Bro.Releaſe If I be ſeiſed of land in fee, and I make a leaſe of it to one 


Bac. Abr. Releaſe (i )—Y:n. Abr. Releaſe (U.) 


Ray n. 1396, 
Z 2 


(1) See accordingly 1 Wed 7512,—and more amply as to the operation of a releaſe of all demands, in 


(2) la Bac. Abr. Reieaſe (E.) it is ſaid, but yet in ſome caſes ſuch general words may according to the 
intention of the parties be reſtrained, -ſee the caſe of Hutchinſon v. Savage, as to this point, in 2 Ld. 
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240 Of «6 RELEASE. Chap. 19, 
of the tenant for life, ſo as neither I nor my heirs ſhall have, claim, 
or challenge, any thing or right in that land for the life of the te- 
nant for lite ; by this releaſe, nothing is extin& or diſcharged, but 
the cauſes of action of waſte that were then, and not any cauſe Dier 37, 
that ſhall happen afterwards. | 
If a ſtatute be entered into the twentieth of April, and the co- Per Juſtice 
nuſee by a releaſe dated the nineteenth of April (meaning to except Dodridge 
this ſtatute) doth releaſe all debts and demands till the making of 7" 14. 
the releaſe ; by this releaſe the ſtatute is diſcharged : But if the d 
words had been to the day of the date of the releate, contra. e953 
If a promiſe be of two paris, and he to whom it is made doth 
"releaſe one part, it ſeems this is a releaſe of both. $17 
If A. 1ſt. Jan. enter into an obligation of forty pounds to B. 
and B. 13th. July make a deed thus, it is agreed between B. 
on the one part, and A. on the other part, that upon good conh- 
derations B. doth acknowledge himſelf fully ſatisfied and diſcharg- 
ed of all bonds, debts, or demands whatſoever, from the begin- 
ning of the world to this day by the ſaid J. and that he the hid 
B. is to deliver all ſuch bonds as he hath yet undelivered to 4. 
except one bond of forty pounds yet unforfeit, which is for the 
payment of, &c. which was the obligation before: in this caſe it 
was adjudged a good releaſe and diſcharge of all the bonds ex- 
* that one, and that this exception ſhall go to all the pre- 
miſſes. 
3. In reſpect A releaſe of a right, or of an action, cannot be for a time, but Lit, ſes, 
f the time it will be for ever. And therefore if a releaſe be made to any 467. 475. 
or (\\ate..  # one that hath a fee-fimple by wrong, by him that hath the right, Co. vper 


P. 346. : 4 . Lit. 2 
346. for one hour, one year, for life or years; this is a good releaſe for 20 5 100 
ever. : Kelw. 88, 


And if the diſſeiſee releaſe all his right in the land to the dif- Co. ſuper 
ſeiſor without naming his heirs, or ſetting down any time how long Lit. 9. 
the releaſee ſhall have the land or the right of the diſſeiſee there- 
in ; this is a good releaſe for ever, and doth make the eſtate of the 
diſſeiſor good for ever, and fo doth make a good eſtate in fee-fim- 
ple without theſe words [his heirs, &c.] And if the diſſeiſor or 
his heir make a gift in tail, or a leaſe for life, and the diſſeiſee re- 
leaſe all his right to the donee or leſſee for lite, to have and to hold 
for life only ; this is a good releaſe of his right for ever. 

But if the diſſeiſee do diſſeiſe the heir of the diſſeiſor, and make 
x leaſe to him for life (which is a releaſe in law); by this the right 
is releaſed during that time only. So if one joint-tenant or par- 
cener releaſe to the other, all his right in the land, without the 
words [heirs] or any more words: this releaſe doth give to his 
companion his whole intereſt for ever. And when the Lord, or 
grantee of a rent, releaſe to the tenant, or terre-tenant generally ; 
by theſe releaſes, a fee-ſimple is transferred without any words of 
his heirs, Cc. And yet the Lord may releaſe his ſeigniory to his 
-tenant, to hold to him in tail or for life, and this ſhall be taken 
and enjoyed accordingly, But if the Lord doth releaſe the ſeig- 
niory to his tenant without any words of heirs put in the deed, 
the ſame is extinct. 

And if I let land to a man for term of years, and after I releaſe Lit. ſed. 
to him all my right which I have in the land, without uſing any 8 ; 


other words in the dead; or releaſe to him, to have and to plow. 586 
N hold Dier 203 


Cha 


Co ſuper 
Lit. 280. 


— — 


(1) But 
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hold Ar his life; in both theſe caſes, he hath an eſtate for his life 
And if I leaſe land to a man for his own life, and after releaſe 

to him, to have and to aold for his own life; hereby he hath but 

an eſtate for his own life. | | 

But if I make a leaſe to him for another's life, and after releaſe 
to him, Habendum for his cn life; by this he hath an eſtate for 
his own life. 

But if I be ſeiſed of land in fee- ſimple, and let it to another 
for life or years, and then releaſe all my right to him, to have and 
to hold to him and his heirs, hereby he hath the fee-fimple. And 
if I releaſe all my right to him, to have and to hold, to him and 
the heirs of his body, hereby he hath an eſtate tail. 

Lit. ſect. And if one be ſeized in ſee of a rent ſervice or rent-charg>, and 

549, grant it firſt for life, and then releaſe it to the grantee, to * hold * P. 347 
to him and his heirs, or to him and the heirs of his body; this ſhall 
enure as an enlargement according to the agreement. 

But if one grant a rent-charge for life out of his land de nowso, 
and after releaſe to the grantee all his right in the rent, to have 
and to hold to him in fee- ſimple, or fee-tail ; this doth not en- 
large the eſtate. ; 

Lt. fe, And if tenant im tail, or for liſe, make a leaſe for years; and 
cos. 619, after by deed doth releaſe all his right to the leſſee for years in 
. 3-28. poſſeſſion, to hold to him and his heirs for ever; this will not 
make the eſtate of the leſſee good for longer time than the life of 

: the releafor. 
Co, ſuper If one make a leaſe for ten years, the remainder for twenty 


"1.173 years to another, and he in remainder releaſe all his right to the 
leſſee for ten years; in this caſe, the releaſee hath an eſtate for 
thirty years and no leſs, for one leaſe for years cannot drown in 

| another (1). 

[ut, lect. If I let land to a woman ſole for her life, or for years, and ſhe 

Fo take a huſband, and after I releaſe to them two to hold for their 

Lit, 209, lives; this ſhall enure no further than the intent, and in the firſt 


350. caſe he ſhall hold jointly with his wife, but in her right, whilſt 
ſhe doth live, and after for his own life if he ſurvive ; and in the 
laſt caſe, they ſhall have the freehold jointly. 

4 per If there be Lord and tenant by fealty and rent, and the Lord 

en 299. granteth the ſeigniory for years, and the tenant attorneth, and the 
Lord releaſeth his ſeigniory to the tenant for years and to the te- 
nant of the land generally; by this, the ſeigniory is extin& for 
ever, and the eſtate of the leſſee alſo. But if the rele ſe be to 
them and their heirs; then the lefſee ſhall have the inhe:1tance of 
the one moiety, and the other is extinct. 


— 


(1) But he that has an eſtate for ten years may ſurrender to him that has an eſtate for twelve vezrs; 
7nd the eitate is drowned and the other ſhall come into poiſeflion;z and a ſurrender to him the has a 
greater eſtate tor years js good as to him that has an eſtate for life, and where the ſurrender is to a termor 
'« reverſion, it is all one if the reverſioner had a greater eſtate for years or not, Cro. Elia. 302. In. 
Abr. Merger (G.) Merger is deſcribed to be whenever a greater eſtate and a leis coincide and meet in 
one and the lame perſon without any intermediate eſtate; whereby the leſs is immediately annihilated, 
„rs ſaid to be merged, that is ſunk or drowned, in the greater —Thus, if there be tenant for years, and 
tac reverſion in fee · ſimple deicends to or is purchqicd by him, the term of years is meg, d in the inhe- 
tance, and ſhall never exiſt any more. But they muſt come to one and the ſam per «n in one and the 
. right; elſe, if the freehold be in his own right, and he has a term in right o «noth«r {en aue droit 
dee no merger, 2 Bl. Com. 1). — and {ee ully as to the doctrine of merg-! n ile leveral abridg- 
Vents, Cc, under titles Merger, and Zxtinguiſbinent. 
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342 Off © KELEASE. Chap. 19, 
10. Acquit- An acquittance is a diſcharge in writing of a ſum of money, or Term af 
3 other duty, which ought to be paid or done; as, if one be bound thc lay, 
— to pay money on an obligation, or rent reſerved upon a leaſe, or 

the like; and the party to whom the money or duty ſhould be paid 

or done, upon the receipt thereof, or upon ſome other agreement 

between them, maketh a writing under his hand, witneſſing that 

he is paid or otherwiſe contented, and therefore doth acquit and 

diſcharge him of the ſame ; the which is ſuch a diſcharge and bar Terms of 


* 1 y . 7 ſt 
in the law, that he cannot demand and recover the ſame again con- eee 
trary thereunto, if the acquittance be ſhewed. | hes Ke 
P. 348 F The obligor is not bound to pay money upon a ſingle bond un- 22 E. 4 6. ton Burne! 
11. Where leſs the obligee will make to him an acquittance or releaſe. i Nor 5 E. 3. 25, ir Ed. 1. 
bound to is he bound to pay it before he hath the acquittance. And in this || Io: 
pay money Caſe the obligor may compel the obligee to make him an acquit- Bro. Deb: 
without he tance. And ſo it is in caſe of a ſtatute merchant ; one is not bound 43. Obig 
hath an ac- to pay the money thereupon, before he hath the acquittance or re- 10. 
quittance, leaſe of the plaintiff. But otherwiſe it is in caſe of an obligation 
with a condition, for there a man may aver e ( 1). 
And becauſe ſtatutes, recognizances, and obligations, are often 
uſed and tend to the ſtrengthening of the common aſſurances of 
the kingdom, we may not in any wiſe paſs them over, but muſt take 
ſome ſurvey of them. And firſt of a ſtatute. 
(r) See fully in what caſes payment may be refuſed without an acquittance given, Yin, Abr. Acqui. 
tance (A.) = : 
+ In the former edition of the Teuchſtene there is a miſtake in numbering the pages; the number; be. 
tween p. 348. and p. 353 being omitted. 
: | 2 Ed. 3. 
ſat, 2. cap. 
l, 25 Jy &c, 
2% Ed. 3. 
ſtat. cap. 9. 
TY H. 8. 
c, 6. 
Co, ſuper 
1. 289. 
15 H. 7. 16. 
| 
1 
—  — — — 
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Of a Statute. 


Ee r 
r 


8 


„ A. is a bond or obligation of record: but this word is & p. 353, 
the law, ſtat. ſometimes uſed in another ſenſe, wiz. for a decree made in 1. Statute. 
ce merca- parliament, called an Act of Parliament. Quid. 
| toribus AG And of theſe obligations there are three kinds: 1. A ſtatute 2. Quetu- 
"Ig merchant: 2. A ftatute ſtaple: 3. A recognizance. The ſtatute plex. 
11 merchant, is a bond acknowledged before one of the clerks of the 1 
ſtatute merchant, and the mayor, or chief warden of the city of 8 
' Londen, or two merchants of the ſaid city for that purpoſe al- 9uig. 
ſigned, or before the mayor, chief warden, or maſter of other 
cities, as York, Briſtol, or the like; or the bailiff of any borough 
or village, or other ſufficient men for that purpoſe appointed and 
authorized, ſealed with the ſeal of the debtor or recogniſor, and 
of the King, which is of two pieces ; the greater whereof is kept 
by the mayor or chief warden, and the leſſer by the faid clerk : 
and the form of it is thus: Noweritis &c. me A. B. teneri C. D. 
in centum libris ſolvend. eidem ad feſtum S. Mich. proxim. Et nifi 
D: fecero, concedo quod currat ſuper me & heredes meos diflrifio & 
pæ na in flaturo domini regis edito apud Weſtm. Dat. fc. And 
this, albeit at firſt it was ordained and uſed for merchants only, yet 
at this day it is and may be uſed and given by any others, and is 
become one of the common aſſurances of the kingdom (1). 
1 Ed, 3. The ftaple doth ſignify this or that town or city, whither the Statute ſta- 
ſat, 2. cap. merchants by common order and commandment do carry their ple. 
1,2, 3» Kc. commodities, as wool, and the like, to utter by the great. And 2 4 
4 the ſtatute ſtaple is either properly or improperly ſo called: that 
2H, d. which is properly fo called, is defined to be a bond of record ac- 
c. 6. knowledged before the mayor of the ſtaple in the preſence of one 
Co. ſuper or two conſtables of the ſame ſtaple, and is ſealed with the ſeal of 
g. the ſtaple, and ſometimes alſo with the ſeal of the party, the which 
: it ſeems is not neceſſary. And this is founded upon the ſtatute of 
27 Ed. z. cap. 9. and was invented, and is uſed only for merchants 
and merchandizes of the fame ſtaple : this is of the ſame nature as 
the ſtatute merchant is. That which is improperly ſo called, is alſo 
called a recognizance, which is alſo a bond of record, teſtifying _ 
that the recogniſor doth owe to the recogniſee a ſum of money. Recogni- 
And of theſe there are divers kinds; for there is one recognizance zance. 
founded upon the ſtatute of 23 H. 8. cap. 6. The form N. 
whereof is this: Noweritis fc. me A. B. teneri C. D. in centum 


'1) Statute merchant and flatute Haple are deſcribed by Mr, Juſtice Blackſtone (in 2 vol, Com. 160.) to 
<curities for debts, originally permitted only among traders, for the benefit ot commerce; whereby 
be lands of the debtor are conveyed to the creditor, till out of the rents and profits of them his debt 
on be ſatisfied ; and during ſuch time as the creditor ſo holdeth the lands, he is tenant by ſtatute mer- 
unt, or ſtatute ſtaple.—Statute merchant is purtuant to the ſtat. 13 Edw. 1. de mercat:ribus,—Sta- 
vic ſtaple is purſuant to the 27 Edv. 3. c. g.— Though the ſtatute merchant was firſt introduced and 
calculated for the benefit of merchants, yet they were not long ingroſſed by them ; for other men 

rom their own obſervation that they were much of the ſame nature with judgments given in 
/ «/irinſter Hall, but obtained with infinite leſs trouble and expence, out of regard to their own intereſt 
et, eafiiy fell into this way of contracting, and by degrees it came to be improved into a common 
ace—sce Hci ferd's caſe, Winch. Rep. 8 3. 
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344 G a STAT UT E. Chap. 20. 
* P. 354. libris ſolvend. eidem ad feſtum S. Mich. * proxim. Es /i defecero 
in ſolutione debi. predict. wolo & concedo quod tunc currat ſuper 
me h redes & executores meos pœna in flatuto flapule debit. pro 
marchandifis in eadem emptis recuperand. ordinat. & proviſ. dat. 
fc. And this is always to be acknowledged before the chief 
juſtice of the King's Bench, or of the Common Pleas in the term 
time, or in their abſence out of term, before the mayor of the 
ſtaple at Wet minſter, and the recorder of the city of London for 
the time being (1). And it is to be ſealed with the ſeal of the 
conuſor, and with the ſeal of the King appointed for that purpoſe, 
and with the ſeal of the chief juſtice, mayor and recorder beſote 
whom it is acknowledged; and they, before whom it is taken, do 
ſubſcribe their names to it: and this was ordained, and may be 
and is uſed by merchants, or any other whomſoever, for payment 
of debts, or aſſurance of other things: and this alſo is of the fame 
nature as the ſtatute merchant is: and both this and the two former, 
Pocket are much-of the nature of judgements had upon ſuits in the courts 
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pocket judgements. 
There are alſo divers other kinds of recognizances that are taken See taut, 
by and acknowledged before the Lord Keeper, Maſter of the Wards, 33 H. 8. 
Maſter of the Rolls, Maſter of the Chancery, Juſtices of the one © 22: 39 


the Exchequer, Judges in their circuits, Juſtices of the Peace, Dier 315, 
Sheriffs, and others; fome whereof are by the common law, and zo). 
ſome by certain ſtatutes. And amongſt theſe, ſome are without F. N. B. 
| ſeal, and recorded only, and ſome are ſealed and recorded alſo: 251. f. 13! 
and ſome of them are in a ſum certain, as the recognizances taken ,' 
in the Common Pleas for bail are, and ſome of them are incertain, 
as thoſe recognizances that are taken for bail in the King's Bench, 
which are after this manner, Sr judicium redditum fc. tunc wolo 

& concedo, that the debt recovered againſt the defendant ſhall be 
Prerogative. levied of my goods and chattels, &c. And theſe alſo are much of 
the nature of the former kind of recognizances. Ard all obligati- 
ons made to the King are of the naiure, and have the force of a 
recognizance (2). 

Statutes and recognizances are ſometimes ſingle, without any 
defeaſance ; and ſometimes they are double, i, e with a defeaſance 
or condition, upon the pertormance whereof the fame are to be 
Conuſor. avoided. 

. The debtor, or he that doth enter into the ſtatute or recogni- 
* P. 355. zance, is called the recogniſor, or conuſor; and the debtee, or he 
3-What ſhall to whom it is made, is called the recogniſee or conuſce. Dier 35. 
be laid a o make a good ſtatute or obligation of record, the form Lit. * 
e preſcribed muſt be purſued. 1. In reſpect of the perſons before pas 4 
zance, ang Whom: and therefore, the ſtatute merchant, or ſtapie, or the p. N. B. 
what not: Tecognizance founded upon the ftatute of 23 H. 8. may not 267. a. 


Judgments. gf King's Bench and Common Pleas, and therefore they ate called Co. 8. 13; 


Bail, bench or of the other (ſome of which are called bails) Barons of 5 5 


c. 133. 2.68, 


knowledgment of a former debt upon record. 2 Bl. Com. 341. 


gizance, in Vis, Abr. Statutes (E. 11.) Com. Dig. Statute-ſtaple (A — Bac. Abr. Execution (B. 


(1) A recognizance is an obligation of record, which a man enters into before ſome court of record 
magiſtrate duly authorized, with condition to do ſome particular act; as to appear at the aſſiſes, to ket? 
the peace, to pay a debt, or the like. It is in moſt reſpects like another bond: the difference bei? 
chicfly this, that the bond is the creation of a freſh debt or bligation de novo, the recogniza ce is 22 i 


2) See more amply as to the nature and deſcription of ſtatute merchant,—ſtatute ſtaple,—and reco?- 


Dier 22 


Holling- 
worth vi 
Aſcugh. 
Paſch. 3: 
C. B. ad- 
judged. 


Perk. thr 
JuſticesC 
Trin. 22] 


Co. 8. 15 


Kat. 27 P 
cap. 4. 


Fitz. Ac- 
compt. 97 
Execution 


in toto. 


Bro. Statu 
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Stat. Acto 
Burnel de 
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c. 9 F. N. 
130. 131. 
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Dier 180. 
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Plow. 61, 
62. 82. 
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(2) See 
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Chap. 20. Of a STATUTE. 345 
be acknowledged before any others beſides the perſons appointed firſt, in reſ- 
by the ſtarutes. Neither may any other recognizance be acknow- Pect of the 
ledged before any, but ſuch as either have power ex officio, and by Funk 
their offices to take them, or have fpecial commiſſion ſo to do ; it is ac- 
Dier 220, and therefore a recognizance taken by a conſtable is void. If à re- knowledg- 
cognizance be made to the Lord Keeper and two others, and it be ed. 
acknowledged before himſelf, this is void as to him. 2. In reſpect 
of the manner of making and acknowledging of it, And therefore Secondly, in 
if the ſubſtantial form appointed by the ſtatutes be not obſerved, reſpect of 
Holling- jt will be void. If therefore a ſtature merchant be not ſealed with the manner 
worth verſ. the ſeal of the debtor, and there be not a ſeal of two pieces annex- i _— 
Ar gl. ed to it, this is no good ſtatute, neither can it take effect as a ſta- 
* 1 "tute ; howheit in this caſe, if it be delivered by the party, it may 
judged, take effect as an — : but if the variance from the ſtatutes be Obligation. 
only in ſome circumſtance, this will not hurt a ſtatute or a recog- 
nizance. And therefore it is held, that albeit there be no time ſet 
for the payment of the money in the ſtatute, yet the ſtature is good, 
153, Perk. three for then it is due preſently. And albeit the ſtature be written with 
; JuſticesC B. another's hand, and not with the hand of the clerk of the ſtatutes 
_— of the like, yet is the ſtatute good enough. And if a ſtatute ſtaple 


5 be not ſealed with the ſeal of the party that doth acknowledge it; 
. yet it ſeems it is good enough, for the ſtatute doth not require it: 
he but a recognizance within the ſtatute of 23 H. 8. cannot be good, 
. | except the ſeal of the party be to it, for ſo are the words of the 
ſtatute (1). - 
, Ce. 8. 153, If a recognizance or a ſtatute be to pay money at ſeveral days, 
19k it is good enough; and if the conuſor fail one day, execution may 
os be ſued of the whole ſtatute (2). | 
Sat. 27 El, Every ſtatute ſtaple or merchant, not brought to the clerk of 
<ap.4 the recognizances within four months next after the acknowledging, 
3 to enter a true copy thereof, ſhall be void, againſt all perſons, 
ee their heirs, ſucceſſors, executors, adminiſtrators and aſſigns, ex- 
Execution cept thoſe only, which for good conſideration ſhall, after the ac- 
in t'to., knowledging of the ſame ſtatute, purchaſe the land or any part 
Bro. Statute ljable thereunto, or any rent, leaſe or profit out of it. 
e aon * The proceedings upon a ſtatute or recognizance, to have the * P. 356. 
Burnel de fruit and effect thereof, are not like to the proceedings in other 4. All the 
Mercatori- Caſes of ſuits upon obligations and the like, to reduce them to conn bal 
bus. judgment ; but as they are in their own nature much like to the _—_ uh 
7 nature of a judgment, ſo is the proceeding and execution there- ognizance; 
139. 131. upon much like to the proceeding and execution upon a judg- and the 
132, ment : and therefore the conuſee may if he pleaſe, bring an manner and 
. Dier 180. action of debt upon a ſtatute, and wave all other proceeding: N 1 
D, 5 H. 7. 16. or otherwiſe, if he like not this courſe, he (or, if he be dead, thereupon. 
* * 5 his executor or adminiſtrator, and, if his executor be dead, the 
, Pow 61, Executor of his executor] may, as ſoon as the ſame is forfeit, 
62.82, have preſent execution of it after this manner: he muſt bring 
rd or i) See the ſtatute 8 Geo. 1. c. 28. being an act for ſupplying ſome defects in the ſtatute of the twenty- 
keep thi d of king Henry the eighth, intitled, an act for obligations to be taken by two chief juſtices, the 
being mayor of the ſtaple and the recerder of London, and for ſetting down the time of ſigning judgment in 
n 4c the principality of Wales, and counties palatine. 


; 2) See further what ſhall be deemed a good ſtatute merchant, ſtaple, or recognizance in Vis. Abr. 
eco · Statutes (F.) 


125 | his 


- - Of a STATUTE. Chap. 20 
5 his ſtatute to the Mayor and clerk and other officer, before whom Co. ſoper 
it was acknowledged; and there if they find the record of it, and Lit. 290, 
the day to be paſt for the payment of the money, they are to ap- ou 23H, 
prehend and impriſon the body of the conuſor, if he be a lay-per- 3. & 
ſon, and can be found within their juriſdiction; and if he cannot 2 "hb <2 
be found there, they are to certify the record into the chancery, 14Ed. 3. 11, 
which alſo, if they refuſe to do, they may be compelled thereunto Lit. Bro. 
Certiorari. by a certiorari ; and if that certificate be faulty, or execution be... . 294 
not done upon it by reaſon of the death of the conuſee or other- Piss 3 
wiſe, the conuſee or his executor, or adminiſtrator, may have Co. 5. f. 
another certificate; and thereupon, in caſe of the ſtatute mer- $2. 57. 66. 
chant, he ſhall have a writ of capias out of the chancery, directed Stat. 11 H. 
to the ſheriff of the county where the conuſor lives, to apprehend ia 
and impriſon him (if he be not a clergyman) and this is to be re- . 
turned in the Common Pleas or King's Bench. And when the 
conuſor is taken, he ſhall have time for a quarter of a year to 
make his agreement with the conuſee, and to fell his lands or 
goods to ſatisfy the conuſee: and tor that purpoſe he may ſell his 
lands or goods, albeit he be in priſon, and his fale is good and law- 
ful: and if in that time he do not ſatisfy the conuſee, or if upon 
Copiar, the capias the ſheriff return a non eft inventus, then by another 
writ [or by divers writs, if the lands or goods lie in divers coun- 
ties] called an extendi facias, And in the caſe of a ſtatute ſtaple, 
preſently after the certificate into the Chancery, the conuſee ſhal) 
have a writ to take his body, and extend his lands and goods re- 
Extendi fa- turnable in Chancery: and this writ is a commiſlicn directed to the 
cias. ſheriff of the county where the lands and goods lie, for the valuing 
Vid. of the ſame; whereby all the lands, goods and chattels of the 
conuſor ſhall be appraiſed and valued at a reaſonable rate by a 
jury of ſworn men, charged by the ſheriff for that purpoſe ; which 
inquiſition ſo taken is to be returned by the ſheriff, and thereupon 
the lands, goods and chattels are to be taken into the ſheriff*s 
P. 357. hands, and by him to be delivered to the “ conuſee (which the ſhe- 
riff may do if he will without any writ) to hold unto the conuſee 
until he be ſatisfied his debt and damages. And if the ſheriff refuſe 
ſo to do, the conuſee ſhall have a writ out of the chancery called a 
Liberate liberate, to compel him to deliver to the conuſee the lands, goods, 
uiid. and chattels, ſo found by inquiſition, and taken into his hands 
upon the extent, which the ſheriff need not to return; or the co- Adjudged 
nuſee may enter upon the land himſelf, and take the goods out of Butler | 
the ſheriff's hand: and this act of the ſheriff and jury upon this SED oy 
writ is called an extent: and if the jurors or appraiſors upon the ay NT 
Extend. extendi facias, overvalue the lands or goods in favor to the debtor, 
Nerd. the conuſee hath no remedy but by motion in that court where the 
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pleaſe. 


4% writ is returnable at the return day, or at leaſt the ſame term 

3 wherein the writ is returnable, to defire that the appraiſors may 

* take the lands or goods at the rate they have valued them, in the 3 
0% ſame manner as the conuſee is to have them. But if the conuſee . £43 Al 
e accept of the lands and goods from the ſheriff, or ſuffer the term no! accout 
4 to paſs wherein the writ is returnable, he is too late, and hath no ified by 
BI remedy at all. And if the appraiſors do undervalue the lands ene e 
3 . or goods in favour to the debtee, it ſeems the conuſor hath no ys 
_ remedy at all, for he may at any time pay all or the reſidue of Jatificd, f 
* bl the debt and damages unlevied, and have his land again if he Cant (P. 
Va ii.lute-re 
1 


Chap. 20. Of a STATUTE. 


-347 
pleaſe. And in caſe where the inquiſition or extent taken and 
made, is inſufficient, as if part of the land only be extended in the 
name of all the lands, or it is found the conuſor died ſeiſed of 
land, and it is not faid of what eſtate, or the like, the conuſee 
ſhall have a new extent, and this is called a re-extent ; and this Re-extent. 
he may have, albeit the lands or goods be delivered to the conu- 
ſee by a liberate, if the conuſee have not entred upon and accepted 
it, but if he once accept it, he can never after have a re- extent: 
and when the conuſee is in poſſeſſion of lands by ſuch an extent as 
before, then is he tenant by ſtatute ; and after the conuſee is once Tenant by 
ſettled in peace in the lands extended, he ſhall hold it until he be ſtatue. 
fatisfied his debt, and his reaſonable. coſts and damages for travel, 
ſuit, delay, and expence. But it ſeems the time ſhall not run out 
nor be ſaid to begin until the entry of the conuſee into the land; 
for if the land be extended and remain ſeven years without a /ibe- 
rate made, yet he may have a /iberate at the end of the ſeven 
years; and as ſoon as the conuſee ſhall be fatisfied his debt and 
damage by the goods and chatte]s of the conuſor, and by the ordi- 
nary and certain, or extraordinary and caſual profits of the land, | 
the conuſor ſhall have his land again : and for that purpoſe, if the 
conuſee refuſe to give him an account, and to yield up his land to 
him the conuſor, howbeit he may not enter, yet he may compel the 
conuſee thereunto by a writcalled a wenire facias ad computandum, ee fo- 
in the nature of a ſcire facias; by which the conuſor ſhall call the c ed com- 
conuſee, his “ executors or adminiſtrators, to account; and if, 1 
upon the account, it ſhall appear he is ſatisfied, the conuſor ſhall * g 
have his land again; and if it appear he is over-fatisfied, he ſhall * 358. 
anſwer the overplus to the conuſor. But the conuſor may not en- 
ter upon the conuſee until he hath 5 this writ, and made it 
thereupon to appear that the conuſee is ſatisfied (1). And incaſe 
the conuſee be dead, his executor or adminiſtrator may have exe- Executor. 
cution of the ſtatute without any Scire facias, upon the ſhewing 
of the ſtatute and the teſtament in Chancery. And if the ſheriff re- 
turn that the conuſor is dead, the execution ſhall be made of his 
lands only in the hands of his heir or the purchaſor ; but if the heir 
be under age, the execution cannot be done until he be of full age : Age. 
and if the conuſor die in priſon, the execution thall be of his lands, 
goods, and chattels: and if the gaoler that hath him in priſon ſuf- 
fer him to eſcape, he muſt anſwer that debt: and if it fall out Eſcape. 
that the conuſee, his executor or adminiſtrator, be ouſted, or diſ- 
turbed of his execution by the conuſor himſelf, or any other during 
the time of the extent, he may relieve himſelf againft the diftutber 
by aſſiſe, or other action, as another in the like caſe may do: 
and if he be rightfully cuſted or diſturbed by one that hath bet- 
ter Tight, as by one that hath a former ſtatute or the like, or by 


2 — 


(1) And when the conuſor brings a Scire facias ad computandum, at common law the conuſee ſhall 
no account according fo the true value, but according to the extended value; and if the conulee is ja- 
teten by the extended value, the conuſor ſhall recover; or if the conuſor will pay down the reſt of the 
money which is behind with damages, he ſhall allo recover. But it the conuſor will ive the conuſce in a 


| court of equity, then he ſhail bring him to account for what he hath received of the profits above the en- 


tenied v ſue. Marfh v. Lee, 2 Vent. 338.—See further as to the conuſors remedy when the conuſee 18 
leis fed, in Bac. Abr. Execution (B 7.)—Com. Dig. Statut e- ſtaple (G.)—and Vin. Abr. Statutes Mei- 
cant (P. 2) where in pl. 3. it is ſaid - Scire facias ad computandum does not lies againſt conuſee upon 2 
\.tute-me: chant or ſtaple; per Bank J. quod nota bene,—Br. Abr, Scire faciat, pl. 153, Cites 22 AY. 
Br,. dor. Statute-Merchant, pl. 24. cites, S. C. 1 
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; Of a STATUTE. 
the act of God, as by fire, water, or the like ; in theſe 0 
conuſee ſhail hold the land over after the time of his _ Ar 


he be ſatisfied, But when it is through his own negl 
e ir anne | nn hat 
he is unſatisfied, as where the lands e As to Sw by the 


liberate, and he aſter his entry iyto them make a conditional ſur- . 


render of them; as if lands of the value of 100. by the year, be 


Chap. 20 


Chap. 


delivered to him in ; A 
ke 0 R * ow = wok four years $tat.deM 
| | ſurxender of them to the conuſor, and after he catoribu? 
enter for the condition broken, in this caſe he ſhall not hold the pe: 
land over the four years, for he muſt take the profits upon hi g e 
tent preſently: the proceeding in execution of the * ſt le, Lit ke. 
and the recognizance founded upon the ftatute of 23 H. 8. is x! "9k — |; 
the ſame manner throughout as the proceeding in executio 1 "4 Pier 205 
ſtatute merchant is ; with theſe — only; that - — H. e 
execution of the ſtatute merchant, there doth iſtne forth Th = FN. B. 1 * 
againſt the body before, any execution be to be made of the bude 6 131. 0 i 7. 
goods and chattels, and the lands and goods cannot be e 49 Co. ſuper 
until a quarter of a year be paſt after the body is NN th gan 
ſheriff have returned a non eſt inventus ; but upon the executi n me 270 
of the ſtatute ſtaple and the recognfzance, the body, goods rer 
lands may be taken together at the firſt; this therefore is a a 
ſpeedy remedy than the former. Alſo upon a ſtatute ac, egy 
one may have an action of debt; but otherwiſe upon a ſtatute ſta- Stud. 83. 
6's le ; and the capias upon the ſtatute merchant may be returnable Marc. 
. 359. in the King's-Bench, or Common-Pleas, but * the writ of e 1 
| 2 5 upon OT is to be returned in the Chancery. ng i Harring 
e pro "Pt e . 's Call 
Hein on * the other fort of recognizances is after Dier 365 ot * 
R ; upon n at the common law, if 38. Jac. B. R 
the money be not paid at the day, the conuſee, his executor; or Celu. 19 FP 
adminiſtrator, is to bring a ſcire facies againſt the conuſor 00 if ER NR 
he be dead againſt his heirs when they be tull of age; nw g 1 cy 18. 
lands the conuſor had at the time of entring into the Fong ae ee 
be ſold, againſt the purchaſers of theſe lands which — conuſ - Co. 3. . 
had at any time after the recognizance entred into, to warn Go n 
to come into that court whence the Scire facias cometh and = Kitch. 117, ; 
ſhew cauſe why execution ſhould not be done upon the ſaid reco n 22 er 
nizance ; and if the party or parties cannot be tound to be wa 3 8 Lit. 376 
or being warned do not appear at the time, or appearin hw; 0 E 
I cauſe why the debt ſhould not be levyed, then the pos bf al 8 
Elegit, have execution of a moiety of his lands by elegit, or, if the 14 4 2. 59 
Levart Fa- for be living, of all his goods by lewari or fier: facias t hi is 2 Stat de xl. 
der. tion; but he cannot have execution of his bod lt db e * 
Fieri facias, an acti 4 nis k O Ys unleſs he bring catoribus, 
on of debt upon the recognizance, or it be by courſe of the 13 
1 court, as it in the King's-Bench upon a bail, in which caſe a ww 
S8 et ies. Th rab es 5 . | . is 
ee mba __— the ſureties in ſtatutes ſhall be as the Stat de hf. bro. Reco 
g againſt the principal; but in caſe where there catoribus. 5 
| moveables of the principal to ſatisfy the debt, the fi are Co. 1, 62 
5, What feems) ſhall not be charged (1) e & mars <A 
things are When a man doth enter int | | ; fro; Kat. 
ſubject and LS of oh th enter into 4 ſtatute or recogolzance the Plow: 77 Merchant, 
WERE bn ox. 200 © the conuſor is not the debtor, but the body; . ii 50. 
; $1. Ero. &. 


 ecution up- land is liable only in teſpect that it was in the hands of the Merchant 
erc . 


— 


(1) See more amrly as to the m Fo 

, | ; anner of ſuing out | 

; 1 8 execution on ſtat : , 
e the recdgnizance differs from the ftatntes, and they from each ee a ee e e ard 
(B. 2.)— Lin. Abr. Statutes-merchant (K) Cen, Dig, Statute-ſtaple (D.) e e IO 
| : conuſor 


Chap. 20. 


* 


Of « ir 349 
conuſor at the time of acknowledging of the ſtatute, or after; on a ſtatute 
and the land is not charged with the debt, but chargeable only or recogni - 


at the election of the conuſee; but the perſon is charged; and the po 


land is chargeable in reſpect of the perſon, and not the perſon in hows end 
reſpe& of the land. And therefore albeit the conuſor alien his what not. 
land to another, yet he remains debtor ſtill, and his body and his 


Stat. de Mer- goods ſhall be taken in execution: and yet, when execution is ſu- 


catoribus. ed upon the land, the land is charged and become debtor allo. 
Co. 3- 12. * The body of the conuſor himſelf, but not the body of his Firſt, in ref- 
Plow. 7*- heir, executor, or adminiſtrator, is liable to execution and may ped of the 
AF be taken, albeit there be lands, goods and chattels to ſatisfy the nature and 
Lit. ſect. , quality of 
388. debt; and all the demeſne and copyhold lands, tenements, and the things 
Der 205- hereditaments, corporeal and incorporeal of the conuſor that are themſelves. 
Bro. _ grantable over, as his manors, meſſuages, lands, meadows, paſ- 
oo a tures, woods, rents, commons, tythes, advowſons and the like ; 
Pier 7. alſo all his goods and chattels, as leaſes for years, wardſhips, 
Co. ſuper emblements, cattle, houſhold-ftuff, and the like, are liable to 
lat. 374 execution upon“ a ſtatute. And therefore if a man make a leafe * P. 360. 
Dier 373. for life, or years, and after enter into a ſtatute, or recognizance; 

this reverſion cum acciderit ſhall be ſubje& to execution, and the 

conuſor cannot (as it ſeems) by any fale thereof prevent it. And 
Doct. & yet the contrary hath been held for law, Lit. Bro. Sef. 227. And 
Sad. $9: if one make a feoffment in fee, or leaſe for life, reſerving a rent, 
_— 44, this rent is extendable and the conuſee may diſtrain for it, i So 
Dier 20. if the leſſee for life make a leaſe for years rendring a rent, and 
i Harring- then the leſſee for life enter into a ſtatute ; this rent is ſubject 
E's cale. to execution, and it ſeems the conuſee may bring an aQion of 
__ debt againſt the leſſee for years for it. ®* And älbeit the rent be- 
Co. 7. 38. come extin&t by the purchaſe of the conuſor or otherwiſe, yet as 


Dier 7. 
Co. ſuper 
Lit. 374. 
Doct. & 


Stat de Mer- 


catoribus. 
Dier 299. 


| Plow, 82. 


Co. 7. 39. 
I. 12, 


Bro, Recog- 


nizance 7, 


Co. 1. 62. 


to the conuſee it ſhall be ſaid to be in /e and ſubject to execu- 
tion ſtill, And therefore if a rent be granted unto me for my 
life after the death of my wife, and after | do acknowledge a ſta- 
tute, and then my wife die, and then I releaſe the rent to the 
terre-tenant ; this rent ſhall be liable to execution. But annunties, 
offices in truſt, ſeigniories in ſtankalmoign, homage, fealty, rights, 
things in action, and ſuch like things, are not liable io execution 
upon ſtatutes or recognizances. Alſo a remainder in tail, or 
in fee, after an eſtate tail in poſſeſſion, is not liable to execution 
in theſe ca'es,” except it happen to come into the poſſeſſion of the 
conuſor. i 
The lands, tenements and hereditaments that are copyhold, al- Second, in 
beit the conuſor have the fee - ſimple of them, yet are ſubject to ex- reſpect of 
ecution, only for the life of the conuſor; but his demeſne lands che _ 
wherein he hath an eſtate in fee-fimple, are liable to execution for r poffeſ- 
ever if need require. ſion of the 
The lands the conuſor hath in joint-tenancy with another, conuſor in 
are ſubject to execution during the life of the conuſor and no the things, 
longer; for after his death the ſurviving joint-tenant ſhall have 


. 7-22. 4/13. but if the conuſor furvive his companion, then all the land 


Rro. Stat. 
Merchant, 


ſhall be ſubje& to execution: and the lands the conuſor hath as 
tenant in tail, are liable to execution only during the life of him 
being the tenant in tail; for afterwards they ſhall go to his ifſue in 
tail. And vet if the tenant in tail, after he hath entred into a 
ſtatute, ſuffer a recovery of the land intailed, in this cafe the 


land ſhall be ſubject to execution as if it were fee-fiinple Jand. 
Aud 


n 


3 8 = * — — A "I po a 
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350 | Of a STAT UNT E. | Chap. 20 
And the lands the connfor hath in the right of his wife, ſhall be 
charged and ſubject to execution only during the lives of the huſ- 
band and wife together, and no longer. | 

If a feoffinent be made in condition to make an eftate to ano- Lit. ſea, 
ther by a day of the ſame land, and before the day the feoffee en- 358. 
ter into a ſtatute or a recognizance ; this land ſhall be ſubjeQ unto 
execution until the feoffor re-enter, for the breach of the con- 
dition. 

P. 361, * If one be diſſeiſed of land, and then enter into a ſtatute ; this co. a. 9h 
land ſhall not be ſubje& to execution: and yet if the conuſor 
do after recover the land by entry or action, it ſhall be liable to 
execution. | 

The goods and chattels whereof the conuſor is folely poſſeſſed, Stat.deMer 
and poſſeſſed in his own right ; and the goods and chattels of c*toriu. 
which he is jointly poſſeſſed with another; and the goods and ” 1 
chattels he hath in the right of his wife, are liable to execution. Plow. 424 
But the goods or chattels that he or his wife hath as executor Co. 8, 1. 
or executrix to another, or as pledged only, it ſeems are not ſub- 5- 90. 
ject to execution. And if the conuſor deliver goods to another Pier 67. 
to deliver over to J. S. theſe goods before they be delivered over 
are liable to execution. And if he have leaſes for years in the 
right of his wife, and die before execution be done, it ſeems 
theſe leaſes are liable to execution. Sed guære. But if the 
conuſor have goods in his cuſtody of anothers man's, or have 
goods he hath diſtrained in the nature of a diſtreſs, theſe are not 
liable to execution. 

3. In reſpet All the lands, tenements and hereditaments which the conuſor Co. 3. u. 

ot the time. 

any time after, into. whoſe hands by what means ſoever the ſame Catoribus, 
are betide and come at the time of execution, are ſubje& and 

liable to the execution. But the lands the conuſor had and did 

put away before the time of the ſtatute or recognizance entred in- 

to, are not liable to execution. And all the goods and chattels 

the conuſor hath, and are found in his hands, at the time when 

the execution is to be made by the extend; facias, are liable to the 

execution, But the goods and chattels he had and did bona fide 

do away before the time of execution done, are not liable to the 

execution. | 

4. In reſpect And of all theſe things before ſubject to execution, the conu- Bro. Su. 

of the quan- ſee may take all or part at his pleaſure. And therefore if the co- 10. 40. 1g. 

tity. nuſor have fold his lands to divers perſons ; or have fold ſome of had 
his lands to divers perſons, or to one man, and keep the reſt in | 
his hands, or it deſcend to his heir ; the conuſee may ſue execu- 
tion upon the lands in either of their hands at his election; ſo 
that if the cogniſee after the ſtatute entred into, and before ex- 
ecution, purchaſe part of the land of the cogniſor, he may not- 
withſtanding have execution upon the reſidue in the hands of the 
cor uſor, or in the hands of his heir; and yet ſo that in ſome 
of theſe caſes his execution may be afterwards avoided, and he 
compelled to fue execution again, 

The conuſee upon other recognizances ſhall have the ſame N 
things in execution as a man ſhall have after a judgment in 3 0 
ſuit in the King's-Bench or Common-Pleas by Fieri facias, or Le- Co. 3. l. 
vari facias, all his goods and chattels, and by elegit the moiety Dier 366- 

P. 362. * of his lands, and all his chattels, beſides the cattle-of his plow Kelw. 1 
and implements of huſbandry, But in theſe cafes he cannot take 

the 


had at the time of the ſtatute or recognizance entred into, or at Stat.ceMer. 


Chap 


Stat. 32 
$. chap. 


Lit. 299 
Kitch 1 


Chap. 20. Of a STATUTE. ” 2x 
| the body of the conuſor in execution, unleſs it be upon a new 
ſuit, or in caſe of bail in the King's-Bench. | 
Stat. 32 H. Howloever by the common-law after a full and perfect execution 6. Where a 
$. chap. 5- had by extent returned and of record, there ſhall never be any re- ee ſhall 
extent, yet by a ſpecial Act of Parliament it is provided, that if ain = rag 
after lands, c. be had in execution upon a juſt or lawful title, new execu- 
wherewith all the ſaid lands, E&fc. were liable, tied, or bound, at tion; and 
ſuch time as they were delivered or taken in execution, they ſhall be where not. 
taken or recovered away from him before he hath received his full 


_ debt and damages; in this caſe, after a Scire facias had againſt the 
| conuſor his heirs, executors, adminiſtrators or purchaſors, he (or 
his executors or adminiſtrators if he be dead) ſhall have a new 

Mer execution to levy the reſidue of the debt and damages then unſatis- 
us, Co. 4. 66. fied. Wherein theſe things are to be obſerved ; 1. In caſe where 
Ut, $2. the conuſee is unlawfully and wrongfully diſturbed either by the 
ro | = conuſor or by a ſtranger, in the taking of the profits of the land 

3 = A 3 8 delivered to him in execution; there 5 may and muſt bring his 


Lit. 299. action and recover damages, and theſe damages ſhall go toward 
67. Kitch 116. his ſatisfaction; for in this caſe, and for this diſturbance, he ſhall 
not hold the land a day the longer. And where he is hindred by 
his own neglect or act in the taking of the profits of the land, as 
where his debt is 4o/. and he hath 101. a year delivered to him by 
which he may ſatisfy himſelf in four years, and within the time he 
make a conditional ſurrender to the conuſor, and enter for the con- 
dition broken; in this caſe, he ſhall not hold the land over, nei- 
ther ſhall he have any re- extent. And where the let or diſturb- 
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= ance is ſuch as wherein the conuſee hath remedy given him by the G 
eier. common--law to hold the land over after the diſturbance removed; * 
bus. in this caſe, he ſhall have no new execution nor re- extent within * 


— @ — — — EIS 
_— — . — 


this ſtatute ; for where the conuſee hath remedy in preſenti for 
part, or in futuro for all or part, this ſtatute extendeth not to it 
and therefore where the conuſee is hindred in the taking of the 
profits of land by the act of God, as by fire, overflowing of wa- 
ter, or the like; or the act of the party conuſor, or any by or 
under him, as when one is bound to A. in a ſtatute of 100 and 
after to B. in a ſtatute of 2oo/, and B. extendeth the land firſt, 
and then A. extendeth the land and taketh it away from B. or 
when the guardian in chivalry doth put out the conuſee by reaſon 
of the wardſhip of the heir of the conuſor, or the wife of the co- 
nuſor doth claim her dower and put out the conuſee, or one diſ- 
ſeiſe his leſſee for life, or ouſt his leſſee for years, and then ac- 
knowledge a ſtatute, and after execution is ſued againſt him, and 

then the land is delivered to the conuſee, and “ after the leſſee for & p. 363. 
life or years doth enter ; in all theſe caſes, becauſe by the common 
law the conuſee may hold over the land after the time given him 
by the extent, and after the impediments removed, until he be fa- 
tisfied his debt and damages, therefore, he ſhall have no aid of 
this ſtatute by re-extent ; for he is then only to be relieved by this 
ſtatute when he is evicted and diſturbed, and is wholly and clearly 
without any remedy at the common-law. 2. Where the ftatute 
faith [until he Cc. or his aſſigns ſhall fully and wholly have le- 
vied the whole debt and damages] if he hath aſſigned ſeveral par- 
cels to ſeveral aſſigns, yet all they ſhall have the land but until 
the whole debt be paid. 3. Where the words be {for the which 
the 
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, eU. 
the faid lands, c. were delivered in execution] if A. diſſeiſor 
convey the lands to the King, who granteth the ſame over to 4. 
and his heirs, to hold by fealty and 2o/. rent, and after granteth 
the ſeigniory to B. B. acknowledgeth a ſtatute, and execution is 
ſued of the ſeigniory, A4. dieth without heir, and the conuſee en- 
treth and is evicted by the diſſeiſee; in this caſe, he ſhall have 
the aid of this ſtatute ; but the perquiſite of a villain being evict- 
ed is out of the ſtatute. 4. Where the words be [delivered and 
taken in execution] yet if after the /ibergte the conuſee enter (as he 
may) ſo as the land is never delivered, yet it is within the remedy 
of this ſtatute. 5. Albeit the ſtatute ſpeak only of the Recoverer, 
Obligee, Cc. and not of their executors, adminiſtrators or aſſigns, 
yet the ſtatute ſhah. extend to them. 6. Where the ſtatute ſpeaks 
of a Scire facias out of the ſame court, Wc. if the record be te- 
moved into another court and-there affirmed, he may have a Scire 
facias out of that court. 7. Where the ſtatute gives a Scire facias 
againſt ſuch perſon or SE Sc. that were parties to the firſt 
execution, their heirs, executors, or aſſigns, 22 this muſt not be 
taken ſo generally as the letter is; for if the firſt execution were had 
againſt a purchaſer, Ic. ſo as nothing in his hands were liable but 
the land recovered, if this land be evicted from the tenant by exe- 
cution, no Scire facie ſhall go againſt him, his executors Ec. but 
if he hath other lands ſubject to execution, then a Scire facias lieth 
againſt him or his aſſigns, but not againſt his executor ; neither in 
that caſe can he have a Scire facias upon this ſtatute againſt the 


7. Where firſt debtor or recogniſor, but if there be ſeveral aſſigns of ſeveral 
and by what parcels of lands ſubject to the execution, one Sczre j at will lie 


means a ſta- 
tute or re- 
cognizance, 


againſt all the aſſigns (1). 
A ſtatute of recognizance, and the execution thereupon, may Dyer 29, 


and the exe- be diſcharged divers ways, as by defeaſance, releaſe, payment of the 315. Co.6. 


cution 
thereof, 


ſhall be diſ- 


charged, 


ſuſpended, 
or avoided 
in all or in 


part, and 


where not. 


P. 364. 


By defea- 
lance. 


By releaſe. 


money, debt, and damages, or the reſidue thereof unievied, delivery 13 20. Af, 
up of the ſtatute, purchaſe of part of the land by the cogniſee, or EE dee 
the like. And therefore if there be a defeaſance to the ſtatute or ann 
* recognizance, and it be to pay money at a day, or to perform 

ſome other thing, and the money be paid, or the thing done ac- 
cordingly, this is a diſcharge of the ſtatute. And theretore if ſuch 

a ſtatute or recognizance be afterwards ſued againſt the conuſor, be 

may be relieved by an audita guerela. And if A. bind himſelf to 

B. by a ſtatute of 20. and B. ſue execution, and the lands of A. 


ate delivered to hiin in execution until he levy the money, and after c ſuper 


B. doth make a defeaſance to 4. by indenture, that if . pay Lit. 16. i 
10). by a day certain, then the ſtatute or recognizance ſhall be 47. 30. f. 
void; if this be done accordingly, the ſtatute and the execu- ſuper Lit 
tion thereupon is defeated and diicharged. And if the cognilee 8087 Bro 
before execution, or after, releaſe to the cogniſor the ſtatute or .ag 
recognizance, or the debt; this is a perpetual diſcharge of the Sec Relaike, 


(1) As to the operation of the Stat. 32 H. 8. c. 5.—See Cy and Legat's cafe in Godb, 257. ant: 
Fac. 338.—but more fully reported in 2 Sui. 97.—a0d further in Co, Tit. 28g. b —Clerf and Andris 


caſe in Cro. Fac. 693.— Lin. Aör. Execution ( 


2. 3.) — Cem. Dig. Statutc-Staple (D. 3. — See : 


the following ſtatutes, whereby further proviſions are made reſpecting executions, 2 Fac. 1. c. 137 
3 Fac. 1. c. 8.—21 Fac. c. 24.—16 and 19 Car. 2. c. 5. (made perpetual by 22 and 22 Car. 2 C. 8 
16 and 17 Car. 2. c. 8.— and 29 Car. 2. c. 3.—3 W. and M. c. 14. § 5.6 g and 6 . and M. c. 10. 
§. 32 —8 Ax. c. 14. F. 1. the compals of a note not permitting, with propriety, an eaumeration of the 


{everal particular porpoles for which theſe numerous ads were made, 


ſtatute 


Chap. 2 


Cha 


Barrow 
Graies « 


38 Lliz. 


Plow, 7 
N. 104. 
Bro. Sec 
293. 11 

5; . N. 
AuditaQ 
rela. 49. 
Stat, Me 
chant 42 
Co. ſupe 
Lit,150.2 
Aff. pl. 9 
Bro. Stat 


| Merchant 


26, Lit. 
Bro, Set 
441.5 H. 
7. 26. 


Harringto! 
cale, 

Paſche 19, 
Jac. B. R. 


(1) See | 
execution, 


Chap. 20. Of +3 TATUTHY 
ſtatute and the execution thereupon. But if the connſee before 
execution releaſe to the conuſor all his right in or to the land, this 
will not diſcharge the whole execution ; for if he may not ſue 
execution of the land afterwards, (as it ſeems he may, this not- 
withſtanding,) yet he may ſue execution of his body and goods. 
But ſuch a releaſe, after execution made of the land, will no 
doubt diſcharge the land. And yet if a conuſee releaſe all his 
right in the land to the feoffee of the cogniſor of a parcel of the 
land, it ſeems this will diſcharge the land of execution ; albeit it 

Ratrow & be before the execution ſued, that this releaſe is made. And ſo it 

Graies caſe js ſaid it was reſolved Mich. 26. 27. Eliz, It the cogniſee aſſign 

35 Lü. the ſtatute or recognizance to the cogniſor or to the terre-tenant, 

by way of diſcharge of the debt or land; it ſeems this is a good 


353 


Plow, 72 F. releaſe and diſcharge of it in law. And if the cogniſee purchaſe By purchaſe 


N. 101. Lit. any part of the land of the cogniſor after the ſtatute or recogni- 
Bro. Set. zance entred into; this is no diſcharge of the ſtatute or the re- 
1 b. cognizance, but the cogniſee may have execution notwithſtanding 
AuditaQue- of the lands that are left in the hands of the cogniſor, or of his 
rela. 49 body, or goods, or all. But if the cogniſee purchaſe parcel of the 
Stat. Mer- lands, and a ſtranger another parcel ; in this caſe, the lands that 
1 are purchaſed by the ſtranger ſhall be diſcharged of execution. 
Lago. 25. And if the cogniſee, after execution ſued, purchaſe. any part of 
A, pl. 9. the land, or the fee-ſimple of all or part of it doth deſcend to 
Bro. Stat. him; by this the whole execution is diſcharged. And if the cog- 
Merchant {Gee purchaſe all the lands of the cogniſor; by this, the executi- 
Bro. Se K. ON, as to the land, is ſuſpended ; but this is no diſcharge as to 


441.4 H. the body and goods of the conuſor, for they are ſubject to execu- 


| 7- 25 tion ſtill. And if the conuſee re-infeoff the conuſor again, the 


execution may be revived again againſt the lands of the conuſor ; 
ſo that they will be ſubjeQ to execution again, whether they do 
continue in his hands or be fold away to others. So alſo if the 
* conulee enfeoff a ſtranger after he doth purchaſe the land, and the 
ſtranger doth enfeoff rhe conuſor; in this caſe alſo, the executi- 
on is revived, and the lands ſhall now be ſubject thereunto as they 
were before. | 

Hurington's If a leſſee for life make a leaſe for years rendering a rent, and 

48 | after enter into a ſtatute to J. S. and then enter into another ſtature 

Jac B. 6% to J. D. and after he doth grant his eſtate to I. S.; by this the 
execution of the ſtatute made to J. S. is ſuſpended ; and there- 
fore, during the ſuſpenſion, it ſeems JI. D. albeit he be after in 
time, may ſue and have the rent in execution (1). 


Plow. 54. If the conuſor, after he hath entred into a ſtatute, or recogni- 
| G0. 3. 1%. 6. zance, doth convey away his lands to divers perſons, and then the 
2 conuſee ſue execution of the ſtatute upon the lands of one or ſome 


of them, and not of all; in this caſe, he or they, whoſe lands are 


or lurrender 


of the land. 


* P. 365. 


8. Where the 
conuſor, or 
his heir, or 
an alienee, 
or purcha- 


taken in execution, may, by an Audita querela or Scire factas, ſer, ſhall 


have contribution from the reſt ; wherein theſe differences mult be 
obſerved, that one purchaſer ſhall have contribution from ano- 
ther: and therefore if the conuſor ſell ſome lands to I S. and other 


have contri- 
bution upon 
a ſlatufe, or 


lands to JI. D. and the conuſee ſue execution only of the lands of WE: 


S.; I. S. ſhall have contribution againſt J. D. And the feoffee 
of the purchaſer, the feoffee of the heir of the conuſor, the feoffee 


ä 


not. 


— . 


i) See more amply as to the ſeveral methods of vacating or diſcharging ſtatutes, either before or after 


eiccution, in Bac. Abr. Execution (B. 7.) Vis. Abr. Statutes (L = n Dig. Statute-Staple (L). 


a 


of 


— ECD ů ů 
* — — 


2 


a” 


8 
—"_— o wil! 


— 


> 


—— 


IIA 


"pe 


— —— — 
r 


Pol” ot <> FE Pe 7 thy oy le. 


* 


— — — — 2 : x RP — yo 
- =_ — 
packs _—_— — * . * „ 
N , — - * 5 e y 1 * #2 
* 1 . . — - 8 o „SFE 
= : ©." one . * 3 * i J 4 C = *. 4 * 
—  —— A at on Wn r 1 nts 
n . = , : n "Ne 2 
2 . * 2 9 kr 
2 : a \ Bay 3 2 


8 
#| 
bs 
RE 
* Y 
1 
f i 
* 
1 


* 8 


* 
. 4 * ; q 10 2 — _ = — 8 5 2 - . — — == 
2 "1 : ph R ) > 8 > 
* n m:. — * . „ 3 SE 2 * 42 — — — 
\ ! my 1 D 2 1 Ge ITT - . — * : 5 
. þ - * v + 1 « . YE AYE,» PR *. £3 * 
. — > * = * os Fs £f 2 de. —— s 8 
— ——— —— — — Y 8 . >> 33 
* > N = T > Bn CREE 05; — —" : 2 
$5 IEG 4. L 8 by. 4 Y gms 1 W 2 — 7 * * — r — — 
* WT OLE IT pans — — — 88 — — — — — — b \ SP A. 4 — + 
. % niet IX * . s — * ) "i « — © 8 4 2 wy 


a. 
hen nat: 
GA A . 


354 FaSTAFULTE Chap. 20. 
x of the feoffee, and another feoffee, ſhall have contribution of the 
heir of the conuſor: but the conuſor himſelf ſhall not have con- 
tribution from a purchaſer: and therefore if he ſell part of his 
lands, and keep part in his hands, and the conuſee ſue execution 
_ of the lands in the hands of the conuſor or his heirs ; in this 
caſe, neither he, nor his heirs, ſhall have any contribution from 
the purchaſers ; and one heir ſhall have contribution from another. 


Ch 


And therefore if one be ſeiſed of two acres, the one in burrough pigch 
Engliſh, the other of other land, and he enter into a ſtatute and 49- 
dye, and he hath but two daughters, and the execution be ſued 
upon the land of one of them ; ſhe ſhall have contribution from 
the other. So where ſome land doth deſcend to the heir of the Co. ſu 
part of the father, and ſome to the heir of the part of the mother, Es 

If one/ be ſeiſed of lands in fee in the county of A. and B. and 
enter into a ſtatute or recognizance, and the conulor dye, and then 
the conuſee dye alſo, and his executor doth ſue execution of the 
lands in B. only, and hath execution; and after the heir doth fel! 
theſe lands ; in this caſe, the vendee ſhall have no contribution, 
So alſo it ſeems the law is, if the heir ſell the land to divers, and 
one of the purchaſers appear to the Scire facias, and the judgment 
is given againſt him, and he afterwards ſell the land, his vendee 
ſhall have no contribution. And in all theſe caſes, where it is 
P. 366. faid the one purchaſer ſhall have contribution, “ it is not intended 
that the reſt ſhall give or allow him any thing by way of contribu- 
tion ; but that the party whoſe lands are extended, may by Audita 
querela or Scire facias, as the caſe requireth, defeat the execution, 
and thereby ſhall be reſtored to all the mean profits, and force the 
conuſee to ſue his execution upon all the land, that the land of eve- 
ry one of the terre-tenants may be equally extended. 
And ſo we fall from an obligation by matter of record, to an 3 Bro, 6 
obligation by matter of fait, which is no record. 3 
b Trin 
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Of an Obligation. 


* A N obligation is a deed in writing, whereby one man doth s p. 369. 
bind himſelf to another to pay a ſum of money or do ſome 1. Obligati- 
other thing. And he that makes this deed is called the obligor, on. Quid. 
and he to whom it is made is called the obligee. Obligor, 
And it is ſometimes ſimple, or fingle ; which is, when it is to gee: 
pay a ſum of money, or do ſome other thing, and when it is with- 2 W9*- 
out any defeaſance on a condition in or annexed to it, which alſo * 
is ſometimes with a penalty called a penal bill, and ſometimes 
without a penalty. And this is that which is moſt properly called 
an obligation; and ſometimes alſo it is called a fingle hill, or ſin- 
g'e bond. And ſometimes it is double or conditional ; which is, 
when it is. attended upon and accompanied with a condition. And 
then it is ſaid to be a bond containing a penalty with condition to 
pay money, or do or ſuffer ſome act or thing, &c. And this 
condition is ſomet mes called a defeaſance, and then eſpecially 
when it is (as ſometimes it is) in another deed or inſtrument ; for 
moſt commonly it is inſerted into the fame deed wherein the obli- 
gation, being the other part of it, is contained. And then alſo 
it is either ſubſcribed under the obligation, or included within the 
body of it, or indorfcd upon the back of it. And quacunque via 
if the condition be performed, the penalty is ſaved ; if not, the 
penalty is forfeit (1.) c 
An obligation may be made upon parchment or paper, and in 3. What 
looſe parchment or paper, d or in a piece of paper or parchment fall 1 * 
ſowed in a book, and either way it is good. But if it be made 42 3 
on a tally, piece of wood, or any other thing but paper or orig nal cre- 
parchment, albeit it be ſealed and delivered, yet it is void. © And ation; or 
it may be made in the firſt, or in the third perſon ; (potwith- —_ p 
ſtanding the ſtatute of 38 Ed. 3. c. 4. which doth intend only nd 13 
obligations made beyond the ſea.) And therefore an obligation fo and form of 
made, as Memorandum quod A. de B. debeat C. de D. 10l. in cujus it; and what 
Oc. is good. N words ate 
Albeit the beſt manner and form of an obligation, is that 4-07 em 8 
which is moſt uſual, as, Noweritis me A. de B. teneri & fir mi- . 
ter obligari C. de D. in 20l. legalis c. ſolvend. eidem C. aut 


quam quidem ſolutionem bene & fideliter faciendam oblige me heredes 
executores & adminiſtratores meos firmiter per preſentes, Fc. yet 
any words in a writing ſealed and delivered, whereby a man 
doth prove and declare himſelf to.have another man's money, or 
to be indebted to him, will make a good obligation (2); * and P. 368. 
therefore if a man by deed ſay but this, memorandum that I. A. 
of B. do owe to C. of D. 29/7. to be paid at Eaſter next: or 
memorandum, that J. A. of B. have had of C. of D. 2ol of 
which there is 1o/. behind, [or of which I owe him 1c/.] : or 


) See fully as to the nature of the ſecurity called an obligation, in Bac, Abr. Obligation (A). 2 Bl. 


Co W., J49. 


(2) Dory 


Com. Dig. Obligation (A.) end, fuit. 283 Hin Abr. Obligation L). 
are us precedents of obligations, ſee Aled. Firm. Angl. p. 335. 1 Her ſman 174. 2 Mod 501. 
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Of an OBLIGATION. Chap. 2. 


memorandum, that I. A. of B. have received of C. of D. 20l. to Che 
be repaid him again: or memorandum, that I. A. of B. do grant Tea," 
to owe [or to pay] C. of D. 20l. or memorandum, that I. A. of B. 47.1. 
do promiſe to pay C. of D. 20l. or memorandum, that 1, A. of B. 29.2 
will pay to C. of D. 201. or memorandum, that J. A. of B. 3 
have had 2ol. of the money of C. of D. or memorandum, that I. of 
A. of B. have borrowed of C. of D. 201. or memorandum, that 
J. A. of B. do bind myſelf to C. of D. that he ſhall receive of me 
20l. all theſe, and ſuch like, are good obligations, So if one Hier 
fay d memorandum, that J. A, of B. bind myſelf to C. of D. that 4 Bro. Ob. Bro. C 
he ſhall receive 200. by the hands of 7. S. when K. doth come lis ation 56, 15.68 
to his houſe, and at Michaelmas then next following 51. this is a 
good obligation, and the words [by the hands of J. S.] are void. 
© So if one bind himſelf thus, Memorandum, that J. A. of B. owe e Bro, 0. 
to C. of D. 20l. for payment of which | bind myſelf and my ligation «6, 
goods; this is a good obligation, and will bind the perſon, but 
not his goods. So if one, by deed, covenant or promiſe to do a f Bro. Ob- Co. 10, 
thing, and then uſeth theſe words, Ad quam quidem promiſſio- ligation cz, Fitz. C 
nem perimplendam obligo me in 20l. this is a good obligation for Vier 6. * 
2ol. 5 So if one bind himſelf thus; > memorandum, that J. A. t Bro. Ob. 9 
of B. am bound to C. of D. to deliver him twenty quarters of HS on 4. : 
corn by a day, Ad qued performandum chligo me, without more ys he, Fu 
words; this is a good obligation. So if one bind hiinſelf thus; WTR Vernon 
memorandum, that J. A. of B. bind myſelf to pay C. of D. 1ol. caſe M. 
at Eaſter, and if I fail to pay it then, I do e to pay him 5 
20l. this is a goed obligation for the 201. if he fail to pay the 101. ak e; f 
L And ſome ſay he may recover both the 201. and the 10/. So if! Foxall: B. R. 
one bind himſelf thus; * memorandum, that in conſideration of caſe, 11 Mich, 1 
a bill of 50. wherein J. S. is bound for me to J. D. for pay- F 5 = 5 
ment of 201. J do bind myſelf in 201. to the ſaid J. S. to fave Wright. N 
him harmleſs from all actions of the ſame ; this is a good obliga- Trin. yo, treſ.Brid 
tion; and if J. D. ſue J. S. the bill is forfeit, Or if one bind Fl. B. R. 1 K 4E 
himſelf thus; be it known, Cc. that J. A. of B. do owe unto Adjudged 5 B. 
C. of D. the ſum of 14/. to be paid at the feaſt of, Cc. toge- Pare & M wy 
ther with ſix pounds which I owe him upon bills and recogni- „ BR, 
fances ſubſcribed with my hand; this is a good bill, but it is good M. 38. x, ? Trin, 2 
for no more but the 14/. and not for the 6/. tor the words do only El. in the jac.Now 
import the time of payment of the 14/. | Exchequer 88 
If one make a writing in the form of a ſtatute, which the party CO a” 
doth ſeal and afterwards legally deliver, but it is not ſealed by the Trin. 37 E. Numb. 8. 
King's and the Mayor's ſeal according to the ſtatute; albeit this be wy *. 8 
not a goed ſtatute, yet it may be a good obligation, ; See Pait 
If one bind himſelf to pay money or do any other thing, and Peck. fes Deel, Nu 
afterward doth add this clauſe in the deed, Er ad majorem hujus og Ob, 28 
rei ſecuritatem inveni A. de B. & C. de D. fide juſſores, quorum 
unuſquiſque obligat ſe in toto & in ſolid. and theſe two do alſo ſeal 
and deliver-the deed ; it ſeems this is a good obligation to bind 
them, albeit there be no other words in the deed. Se mere 
If an obligation be made to J. D. to the uſe of J. S. this is a Bro Ob“ 'ifra, 
ood obligation for J. S. in equity; and ſome have ſaid he may re- Cremf: , 
eale it; but this is much to be doubted ; ſor it is certain J. S.“ 
cannot ſue the obligor in his own name; but when he hath cauſe 
of ſuit, he may compel J. D. in chancery to ſue the obligor. e 
: | If (1) By f 
or any oth 
(2) See 


may be ma 
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Bro, Obl. If A. of B. bind himſelf to C. of D. to pay 20. and ſay not when 
47.14-H.8. yet the obligation is good, and the money is due preſently. So if 
29. 21 Ed. 3. the obligation be Sol vendum nunguam, or ſolvendum at doomſday, 
FR the obligations are good, and the /o/vendum void, and the money 
is due preſently. So if A. of B. bind himſelf to C. of D. in 200. 
Solvendum A. de B. [where it ſhould be ſalvendum C. de D.] the 
obligation is good, and the ſo/vendum void. 


Der 12. If the obligation be made thus, [obligo me, &c.] leaving out 
Bro. Obl. theſe words following H redes executores & adminiſiratores] ; 
568. this is a good obligation, and the executors and adminiſtrators, 


but not the heir, are bound by it. And if it be made thus, [ /o/- 
wvendum to the obligee & ſucceſſoribus ſuis] and not [executoribus 
c.] this is a good obligation; and the executors, and adminiſtra- 
tors, and not the ſucceſſors, except it be in caſe of a corporation, 

ſhall take advantage of it. | 
Co. 10. 133. An obligation inay be good, albeit it contain falſe or incongru- 
Fitz. Obl. ous Latin or Engliſh, or Latin be put for Engliſh, or e contra, if 
21 4. 14. the intent of the parties may ſuthciently appear (1): and therefore if 
one be bound by the name of Johannes for Jabannem; or one bind 
himſelf in ofogenta, for ofwcinta libris; or in ſeptungentis for 


! Adjudged ſeptingentis libris; in wiginti for wiginti libris; in ſewteen for 


Vernon's ſeventeen pounds; in quinguegentis for quingentis libris; | in ſep- 
cale M. 13- tuageſſimo for ſeptuaginta libris; ® ſexingentis for ſexcentis libris; 
ea ng in quingquageſſimis, or quingue decies, for quinquaginta libris; in 
caſe g. Jac. offogenta for octeginta libris; or in viginti livers, for viginti 
B. R. libris; in viginti nobilibus for twenty nobles; u or in odigenta 
Mich, 10. Jibris, ſor ofoginta libris; or quinginta libris for guinguaginta 
195 == libris, or the like; theſe miſpriſions will not hurt the obligations, 
"Pitz, hueh. for they are good notwithſtanding. But if one by the obligation 
rel. Bridges bind himſelf in“ guingueagentis libris, or in quingeagentis libris, 
; & Eliz. or in qutnagentis libris, or in ſegintis libris; theſe obligations are 
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1 dae void; for, in theſe caſes, the meaning is ſo uncertain, that it can- 
. 4. Jac, not be diſcerned, and no averment will ſerve to ſupply it in this 


B R. caſe. ) So if an obligation be dated 23 die Aprilie, in ſtead of 
* Trin, 21. Aprilis; this is a good obligation; and this miſtake will not hurt. 


lac. Nowel's And if an obligation have no date, or a falſe and impoſſible “ * p 370. 


on date, or have but half the date, as the year of our Lord only; or 
$a Pie if it want theſe words In cujus rei Ec. or the like, if it be ſealed 
Numb. s. and delivered, it is a good obligation (2). 


Co. 10.110, A ſingle obligation may be to pay money, or to do any other Secondly, 


See Fait or thing that is lawful and poſſible, and ſuch obligations are good 
Dreh, Num. But if the obligation be to bind a man to do a thing unlawful 
20 or impoſlible, it is void; and therefore if one bind bimſelf in 
an obligation to kill a man, burn a houſe, maintain a ſuit, or 
the like, it is void. So if the obligation be made for mainte- 
nance, or to that end, or if it be made purſuant. to and in exe- 
dee mete Cution of an uſurious contract, or the like, it is void. So if an 
iafra, obligation be made againſt the ſtatute of 23 fl. 6. it is void. 
So if one bind himſelf in an obligation, and the matter thereof 
is altogether uncertain, or inſenſible, it is void; but if there 


for the mat - 
ter and ſub- 


ſtance of it. 


77 ——— 


(1) By ſtat, 4 Geo. 2. c. 26 Bonds muſt be in the Exgliſb language only, and not in Latin or French 


or any other language whatſoever. 


2) See accordingly Weed Init. 299.1 Med 167.—and more amply by what words an obligation 


may be made, in C:m, Dig. Obligation (B.) Vin, Abr. Obligation (D-)—Bac. Abr. Obligation (B). 
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Of an OBLIGATION. Chap. 21. 


be any reaſonable certainty in it, it is good enough. So if one 

Lind himtelf to go to Rome in three days under pain of 200. this is 

void. | | 

The condition of an obligation may be either in the ſame, or in Plow. 141 
: another deed, and it may be indorſed on the back of the obliga- 21 H.6. 51, 

| +> p tion, ſubſcribed under it, or eontained within it; but the beſt way Fitz, Barre 

obligation; to make it, is the uſual way, «iz. The condition of this obliga- 57. 

or not tion is ſuch, Cc. And yet, it it be otherwiſe, it may be good; 

Firſt, for the for if an obligation be made from A. to B. and on the back of the 

eee, 2e ſame theſe words are indorſed [that whereas the within bounden A. 

| is bound to B. in 200 yet B. willeth and granteth that if 4 pay to 

B 10l. at Eaſter, that then the obligation ſhall he void]; it ſeems 

this is a good condition. So if in the cloſe of an obligation of 20l. 

theſe words be added [that if A. (the obligor) pay 10. 10 B. (the Bro. Odi. 

obligee) at Eaſter, that the obligation ſhall be void]; this is a good 89. Fit. 

condition. So if an obligation be made from A. to B. of 20l. and Barre 265. 

theſe words are ſubſcribed {now therefore if the obligor pay 51. Paſches. 

quarterly for four years, then it 18 agreed that the obligation ſhall Jac B. Smp. 

be void]; this is a good condition. So if à ſingle obligation be 3 

made from A. to B. of 2ol and after the obligation is made, B. 26 H. 5,5 

doth by another deed grant, that if A, pay him 10. at Eaſter, the 

obligation ſhall be void; this is a good condition or defeaſance. 

But if A. do bind himſelf in an obligation to B. of 200. and after B. 

doth bind himſelf in another obligation to A. to perſorm the cove- 

nants of an indenture, and in this ſecond obligation there is a pro- 

viſo that B. ſhall not ſue upon the firſt obligation till ſuch a time; 

this is not a good condition. 

If 4. be bound to B. in 20. with condition that if B. do not bring 26 H. 8.5. 
A. a horſe before Eaſter, that the obligation ſhall be void; this is a 
good condition ; and if the obiigee wiil have advantage. of it, he 
n:uſt perform the thing; Er fic de fimilibus. So if A. be bound in 
an obligation to B. in 201. with condition that if B. ſhall bring 
P. 371. twenty load ® of wood to the houſe of A. that A. ſhall pay him the Bro. Cour:. 
20l. or that A. tha!) pay him 20/7. when E. ſhall bring him twenty 69. 
load of wood to his houſe ; theſe are good conditions; and the 
thing muſt be done before the money is: o be paid. 

It the condition of an obligation be, that if A. (the obligor, do Bro. Obliz, 
not pay to B. (the obligee) 10/. that the obligation ſhall be void; 4% _ 
this js a good condition; but it ſha!! be taken accordirg to the 
words, and theretore the obligor is not to pay it; and if he be ſued, 
he may plead performance of the condition in the not paying of it. 

If theſe words be omitted in the cloſe of the condition [that then Curia B. R 
the obligation to be void. ] the condition is void; but it doth not Paiche 98. 
burt the obligation, for that remains ſingle: tut if the next words, 2 
vi. [Or elſe ſhall Rand in force] be omitted, the condition is never mala _ 
the worſe: for as the addition of them doth nothing add to, fo the 
omiſſion of them doth nothing detraQ from, the ſtrength of the 
obligation, : 

The condition of an obligation may be to do any lawful or See in Vet. 
poſſible thing, as to pay money, deliver goods, or cattle, ac- . 
knowledge a ſtatute, enter into an obligation, make a releaſe, 
make an eſtate, ſurrender an eſtate, make reparations, for quiet 
enjoying, to ſave harmleſe, to defend a title, to perform cove- 


nants, to abide an award, to perform a will, to give ſo much land 
or 
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Chap. 21. Of an OBLIGATION. 359 
or money in legacy, to purchaſe lands, to appear in a court, to 
marry another, not to ſue, not to meddle with an executorſhip, not 
to revoke a letter of attorney, not to be ſurety, not to play at 
cards or dice, or any ſuch like thing; and ſuch conditions are 
Paſche 8. ood. 50 alſo it ſeems a condition, that a man ſhall not ſell his 
Ja, Co. B. goods, is good: but when the matter or thing to be done by the 
condition is unlawful or impoſſible, or the condition itſelf is repug- 
nant, inſenſible, or incertain, the condition is void, and in ſome 
caſes the obligation allo. And herein theſe differences are to be 
| obſerved. | ; 
Co. 10.101. 1. When the thing enjoyned, or reſtrained, to be or not to be Againſt law, 
11.33. ſuper done by the condition, is ſuch a thing in its own nature, as that 
It. 206. the commiilion or omiſſion thereof, is malum in ſe, there not 
ye 3:4 only the condition, but the whole obligation alſo, is void ab ini- 
b.. Obli- tie and therefore if one be hound in an obligation with condi- 
eien, 13. tion, that he ſhall kill a man, burn a houſe, do any other felony, 
>< betore commit any treſpaſs, maintain any ſuit unlawfully ; or (being an 
8 officer) that he ſhall take fees by extortion, or that he (being a 
"nm, Sheriff, Ec.) ſhall let a priſoner eſcape, or that he ſhall fave the 
obligee harmleſs againſt an unlawful deed, or that he ſhall not 
fave his land, or that he (being a tradeſman) ſhall not uſe his 
trade, (and yet it ſeems, a condition, that a man ſhall not uſe his 
trade in one place, or at one time, or if he do that he ſhall pay 
lo much by the year unto another, is not“ a condition againſt & P. 372. 
law,) or that a man (being an officer and an officer pro bono pub- 
lico) ſhall not exerciſe his office, or the like ; this condition 1s 
void, and makes the obligation and ſo the whole deed void. But 
when the thing, to be or not to be done by the condition, 1s ſuch 
a thing as the omiſſion or commiſſion thereof in its nature is not 
malum in ſe, but only againſt ſome maxim of law; as that a 
man ſhall make a feoffment to his own wife ; or is but malum 
probibitum only; as that a man ſhall erect a cottage contrary to 
the ſtatute of 31 Elig.; or is repugnant to the eſtate; as that a 
feoffee of land ſhall not alien it, or take the profits of ic ; or that 
a tenant in tail ſhall not ſuffer a recovery of his land, or the 
like; in theſe caſes, the conditions only are void, and the obliga- 
tions remain ſingle and without a condition (1). And yet perhaps, Equity. 
if the obligors be ſued upon theſe obligations, they may have re- 


— Dot Ck 1 1 
2 * ſed. ſief in equity (2). 


Co; 
aper LA. 


725, Fitz. 


2. When the matter or thing to be done by the condition is Impoffible. 
ſuch a thing, as in its nature is impoſſible to be done at the 


| ©.2.17.27. time of the making of the obligation, there the obligation is 


(1) In Mitchell v. R-ynalds 1 Pr. Wms. 181. P:rker Ch. J. in delivering the reſolution of the«court 
%, -All the inſtances of conditions againſt law in a proper ſenſe, are reducible under one of theſe three 
reads: 112. Either to do ſomething that is malum in /t; or malum prohibitum, C:. Lrz. 206.—20dly, To 
mi tne doing of ſomething that is a duty. Palm. 172. Hab. 12 —zaly. To encourage ſuch crimes and 
en frogs, Frtz, Obligation 13. Bro. Obligation 34. Dier 118. Such conditions as theſe, the law wil 


and without any regard to circumſtances, defeat, being concerned to rem ve all tem tation ami 


112C-ments to thoſe crimes ; and therefore, as in Co. Lit. 206. a feoffment ſhall be abſolute for an un- 
fal condition, but a bond void. See more amply as to the operation of obligation where the condi- 


£ tions are againſt law, in Bac, Abr. Obligation (E. 3.)—ante in page 129. and the notes and te erences 


thereto. 
(2) A Court of Equity will in ſuch caſe decree the bond to be delivered up to be cancelled, according 


dc cates of Tatten v. Mellineux, Me. 109. and Jervis v. Bruten in 2 Vern. 251 —Equity affords ex- 


teadve relief in obligations; as, if they are obt. ined by fraud; if the conſideration is not performed; or 


Wt betiegal; or it there was no conſideration at all; if the condition by accident becomes unrea!o1- 
ritt obligation was obtained by dere”, force, or terror; and in various other cafes, explained and 


sl upporied by auth ities, in Com, Dig. Chancery (4 D. aud Eg. Ca. Abr. Tic. Bonds and Obliga t. = 
goud, 
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Of an OBLIGATION. 


Chap 21 


good, and the condition only is void. And therefore if I be bound li 8.29.1, 
in an obligation with condition, that I ſhall ſtand to the award of Ed. 4.5, 
certain perſons, c. provided that the award be made before the #* Ed. C 


| tenth day of May next, and provided that I have warning fifteen 


days before the tenth of May, and this obligation is made the 
gth day of May; this is a void condition: and ſo if I be bound 
in an obligation with condition, that I will go to Rome within 
three days; or that | will make an eſtate of white acre in Dale 
worth 10l. per annum, when re verd it is worth but 5. per annum; 
or that I will be nonſuit in ſuch an action; or aſſure ſuch a piece 
of ground, when in truth there is no ſuch action, or piece of 
ground ; this condition is void, and the obligation remains ſingle 
and good. do if the condition be, that whereas A. had a judg- 
ment againſt B. the obligor for 200. and the obligee hath acknow- 
ledged ſatisfaction, if therefore the obligor ſhall before ſuch a 
day get a warrant from A. whereby the obligee may be ſaved 
harmleſs for the fame acknowledgment, that then, Cc. this 
condition is void, and, as it feems, the obligation alſo, for that it 
is not only impoſſible, but againſt law alſo. But when the thing 
to be done by the condition, is a thing poſſible at the time of 
the making of the obligation, and after by matter ex poſt fafo, by 
the act of God, the act of the law, or the act of the obligee, it 
is become impoſſible; in this caſe the obligation, and the conditi- 
on both, are become void: and therefore if a wan be bound with 
a condition, that he thall appear the next term in ſuch a court, 
and before the day the obligor dieth ; hereby the obligation 18 
ſaved. So if A. be bound to B. tbat J. S. ſhall marry Fane G. 
by ſuch a day, and before the day, B. himſelf marry with Jane G. 


hereby the obligation is diſcharged, and B. ſhall never take advan- 21 d. :; 


tage of it(1). | - 

* 3. When the condition of an obligation is fo inſenſible and 
incertain, that the meaning cannot be known, there the condition 
only is void, and the obligation good : as if an obligation be made 
by A to B. with condition, that A. jhall keep B. without damage 
azainſt J. 5. for 10/7. in which the obligee is bound to the obligor ; 
this condition is void, and the obligation ſingle. So if the condi- 
tion. be, that 4 thall pay his part of the ſums of money, that 
ſhall be levied for the trying of the cuſtoms of M. unleſs the word 
[levied] be uſed for taxed in that country, the condition is infen- 


ſible and void. So if 4. be bound to B. with condition to fave 


him barmleſs, and ſay not for what, or againſt whom; this con- 
dition is void, and the obligation ſingle : but if any ſenſe or cer- 
tain'y may be made of it, the obligation and condition ſhall be 
both good (2). | 


Hill, 15, 
Jac, B. R. 


— 


Pa ſche 9, 


Jac. B. R 


4. When the condition of an obligation in the matter of it) H. 6. 44 
is repugnant to the obligation itſelf, there the condition is void, 21. H. 44. 


and the obligation good: and therefore if the condition of an 
obligation be, that the obligee ſhall not have benefit by the 
obligation, or that he ſhall not ſue for the money in the obli— 
gation, or the like; this condition is void, and the obligation 


30. 


— 


„ tes 161; Fw, 
"Ss 4 1 2 2 
* . ON e fg 
* 
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. 


(1) See accordingly verbatim in 1 Mod 769. — and further as to the dectrine of impoſſible concition! 
in obligations Bac. Abr. Obligations (E. 1.) Vin. Abr. Condition (C. a.) to (E. a.) 

(2) For the doctrine of conditions in obligations where the words are inſenſible, ſce 1 
2 Med. 285, 3 Lev. 21. 2 Saik. 462. 5 | | 


Vert. 23%, 


ſingle ; 


Fitz, Ol 
4. 11. 


Stat. 2: 
6. chap 


2) Villa 
caſe M. 
Jac. B. 


Co, 10. 


Villar'sc 


Dier 36. 


» 


01) Se 
Conditio 


Chap. 2. f n OBLIGATION. 3651 
See Deſen - ſingle : and yet this by a defeaſance made after the obligation 
ſance. may be done (1). : | | | | 
10 H. 6. 14. 5. When the thing to be done by the condition, is to be done Not triable. 
21. Ed. 4. beyond the ſea, it hath been held that the condition is void, and 
np the obligation ſingle, becauſe the thing was not triable here, But 
3 it ſeems the law is otherwiſe now, and that the matter is triable 
SO here, and the condition good. And in all other caſes where a deed 
211. in general is void for miſnomer, diſability, or otherwiſe, there an 
obligation is void. 
All bonds with conditions, for the enjoying of ſpiritual livings, 
contrary to the ſtatute of 13 E/is. chap. 20. are void by the ſtatute 
of 14 Eliz. chap. 11 (2). | | 
If any ladies or gentlewomen be drawn by flattery, or threaten- 
ing, to enter into any obligation ſimple or conditional, to pay any 
money not truly due, they may be relieved by a courſe in the Chan- 
cery, for which ſee the ſtatute of 31 H. 6. chap. 39. | 
Sat. 23. H. No ſheriff or his othcers ſhall take any obligation, by colour of 5. When an 
6. chap. 10. their offices, of any perſon in their ward, but only to themſelves, obligation 
and in the name of their office, with condition with ſureties ſuffici- 3 wn, 
. . ; or that it is 
ent, that the priſoner ſhall appear at the day in the writ, And all ,qaqe to an- 
others, taken in any other forms, ſhall be void. And perſons that other, and 
are in his ward, by execution, condemnation, capias utlagatum, not to the 
excommunication, ſurety of the peace, or ſome other ſpecial caſe, 2 dan 
being ſent for by a juſtice for telony or the like, may not be bailed : 1 * 
and Others that are arreſted on a capias for debt, or an & indict- manner than 
ment, or otherwiſe by writ, bill, or warrant, that are main-per- is appointed 
nable, mutt be bailed. For the better underſtanding of which ſta- by the ſtat. 
tute, theſe things muſt be obſerved ; that ſuch obligations as differ 4 NY 6. 
and vary from the form of this ſtatute in words and circumſtances , 5 
] Villar's only, are good notwithſtanding this ſtatute, ® And therefore if a 374, 
_= 3 priſoner make an obligation with a condition to appear and anſwer 
. ptea of debt, and ſay no more, nor do ſet down the cauſe of 
* Co, 10. 101. the debt; this is a good obligation. And if the ſheriff take an 
obligation with one ſurety only, or with two ſureties that are in- 
ſufficient, or with two ſureties of another county; this is a good 
5 obligation. So if the debt for which the party is arreſted by three 
| hundred pounds, and the ſheriff take an obligation of one hundred 
pounds for his appearance, this is a good obligation; for in theſe 
Villar*scaſe. caſes it is left to his diſcretion, and it doth concern him only. So 
if the condition of the obligation be for appearance menſe Paſche, 
Der 364. omiting proxime future, yet it is a good obligation. So if the 
party be arreſted by an atachment out of the Star-chamber upon 
a contempt, and the condition of the obligation is, that if the 


al, 


A. 
4 
3-6, 


Y 


A 
i 
* 
1 


7 ? er « a 
Duels IS 


obligee ſhall appear, and then and there ſhall anſwer a contempr . 

44 1 
= 146 
24 1 
5 — 

] See accordingly Me. 811. Trot v. Spurling,—and further as to repugnant conditions in Vin. Abr. ol 

Conditions (B. a )—Bac, Abr. Obligations (E. 2). s iN 

Bonde, entered into for ſame other particular purpoſes, are by ſeveral ſubſequent ſtatutes declared 1 

— 4 50 void. —By ſtat. 5 @ 6 Ed. 6. c. 16. Bonds which concern the buying and ſelling of offices which 1 


'. the adminiſtration of Juitice, the King's revenue, Ec. are made void, and ſee the caſes of Lee 
, Cri, Eur, $29,and Hill and Farmer, Style 29. determ ned under that ſtatute By the 
i! 12 3.C. 5. Bonds made to avoid the debt or duty of others are void. Ponds give 1 for money 
* n are declared void by ſtatute 16 Car. 2. c. 7 —g Ann. c. 14.——By ſtatute 7 & 8 Fm. z. 
wy \.—4nJl3gren to procure any return of any member of Parliament or any thing relating there- 
we leciared void, —By ſtat, 12 Ann. e. 2. c. 15, Bon qe upon uſurious contracts are made void. 
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ſingle obli- 
gation ſaall 
ce taken, 


Of an OBLIGATION. Chy.y 


by him committed againſt the King and his council, this is a good 
obligation. And if the party that doth make the obligation be not 

in the ſheriff's cuſtody, albeit the obligation be 'made in any other 
manner eſſentially differing from the form preſcribed in the ſtatute, 

if it be not againſt the common law, it is a good obligation. And 
therefore if when a capias utlagatum be delivered to the Sheriff 
againſt a man, the ſheriff take bond of him for his fees, and his 
travel; this bond if it be not within this ſtatute, yet it is againſt Antley'; 
the common law, and therefore void, becauſe it is by colour of the = 
ſtatute an extortion. But where the obligation, whether it be ſin- EI 
gle, or double, made by a prifoner, doth eſſentially differ by addi- 
tion, alteration, or diminution, from the form preſcribed in the ſta- 

tute, there the condition and obligation both are void. And there- Co. 10, 101. 
fore if ſuch a priſoner make an obligation to any other beſides the 

Sheriff, albeit he to whom it be made be called Sheriff; or if he 

make an obligation to the Sheriff himſelf, and not by the name of 

his office ; or if he make an obligation to him by the name of his 

office, and doth not rightly name him; as if he make it to J. S. 
vicecomiti in comitatu prædicto, whereas it ſhould be de comitatu Nowel'sale 
præ dicto; all theſe obligations are void by this ſtatute. And if the Tin. 21. 
Sheriff take an obligation of a priſoner for his appearance, in caſe lc. ©v* 
where he is not bailable by the ſtatute, and ſo let him go free ; or 

if he take an obligation of a priſoner that is bailable for his appear- 

ance, and doth inſert other things into the condition, as to pay 

money for meat, drink, or fees, or the like; or if he deliver a 

man in execution, and take bond of him to ſave him harmlels, or 

to * be a true priſoner ; all theſe, and ſuch like obligations as theſe, 

are void by this ſtatute. If a man be a priſoner in Ludgate upon Dier 118. 
a Capias utlagatum, and the gaoler take an —_— of him with 119. 

two ſureties, with condition to ſave him harmleſs, and to diſcharge 
his fees, and to yield his body at all times upon ſummons, 25 
this is a void obligation, as well againſt the ſureties, as againſt the 
principal, If the under Marſhall of the King's Bench take an 
obligation of one in execution and a ſtranger, with condition to ſave 


him harmleſs of all eſcapes, and ſo ſuffer the priſoner to go at large, Dier 34 


this is a void obligation. If the Sheriff of Bedford, having a pri- 
ſoner by force of an execution, let him go at large, and take an Plow, 61, 
obligation of him, with condition that he ſhall keep the Sheriff 62. 
without damage againſt the King and the plaintiff, and be at all 
times at the commandment of the Sheriff as a true priſoner, and 
appear before the juſtices of the King at Weſftminfler, &c, this 
is a void obligation. | 
If a man be a priſoner to the Sheriff for ſuſpicion of felony, and Fitz. Obl.1. 
after a writ comes to him to have all his priſoners at a certain day 
before the juſtices of goal delivery of the ſame county, and there- 
upon the priſoner doth make a fingle obligation to the Sheriff to 
2ppear before the Juſtices the day of the writ; this is a void obli- 
gation, becauſe it is ſiogle and not with condition. And if the 
Sheriff bail one not bailable by a ſingle obligation, it ſeems this is a 
void obligation. | 
A ſingle obligation is always taken moſt in advantage of the 10 H. 7. . 
obligee and againſt the obligor : but it is otherwiſe of the condition 15. 


of an obligation; for this is always tahen moſt in advantage of the 


obligor, and againſt the obligce. 
If 


Chap. 


Dier 19.3 
1 
53-0 
5. 62, Bi 
[oint-ten 
FJ 4. 16. 
Vec. 69. 


Hil. 39. 
Euz. B. P 
Adjudged 


Diert 4.27 


Lee befor, 


| Dier 359, 


© Bro. Oblj- 
gation 59, 


ale 


FR 


| Diert4.271., Executors and adminiſtrators ſhall be bound by the obligation of Executors. 


See before If an obligation be made to one and his heirs, or to one and his 


Der 359. If one bind himſelf in an obligation of 200/. to A. and B. ſol- 


| Bro. Obli- If one bind himſelf by obligation to J. F. to pay him an 1 


Vi. Abr. Obligations (G.) & (P.) Bac. Abr. Obligations (D. 4.) 
. and Vin. Abr. Obligation (K.) 


Chap. 21. Of an OBLIGATION. 105 


Diertg.310- If two, three, or more, bind themſelves in an obligation thus, Joint and 
Co. 5. 19. Obligamus nos, and ſay no more, the obligation is and ſhall be ta- ſeveral. 
1 44 Be ken to be joint only, and not ſeveral ; but if it be thus, Obliga- 
eee mus nos & utrumque noſtrum; or obligamus nos & unumꝗuemgue 
cy 4, 16. noſtrum; or obligamus nos & guemlibet noſtrum; or obligamus nos 
Dec. 6g. b alterum noſtrum; in all theſe caſes, the obligation is both joint, 
| and ſeveral ; ſo as in theſe caſes the obligee may ſue all the obli- 
gors together, or all of them apart at his pleaſure; but it ſeems 
he may not ſue ſome of them and ſpare the reſt, but he muſt ſue 
them altogether, or all apart by ſeveral precipes ; and in this caſe, 
he may have ſeveral judgments and ſeveral executions againſt the 
obligors, and take all their bodies in execution ; but he ſhall have 
ſatistaction but once, or from one of them only; for after he hath 
been ſatisfied by one, the reſt ſhall be diſcharged. But in the firſt 
caſe, where the obligation is joint and not ſeveral, tha obligee 
muſt ſue all the obligors together, for he cannot ſue one alone with 
effect without the reſt, unleſs it be in ſome ſpecial caſes, as where 
one of the obligors alone doth ſeal the deed, or where all of them 
do ſeal, but one of them is an infant, a woman covert, a monk, 
or the like; ® or where one of them is dead; for in theſe caſes, * P. 376. 
one, or ſome of them, may be charged without the reſt. But 
otherwiſe the plaintiff cannot proceed in his ſuit againſt one, or 
ſome of them, without the reſt, except the defendant give him 
advantage: for howſoever the ſuit be well begun, when one or 
Hil. 39. ſome of them alone is or are ſued, (for it ſhall not be intended that 
Fu. B. R. the reſt are living, until it be ſhewed by the other party,) yet the 
Achudged. Jetendant is not bound to anſwer, unleſs the reſt be ſued alſo ; and 
therefore in this caſe, he or they that is or are ſued alone, are thus 
to take advantage of it, wis. to ſhew the matter to the court, and 
to plead in abatement of the writ: for if he appear and ſhew it 
not, but plead non e fadum, or the like, to the obligation, the 
jury muſt find againſt him, and he will be charged with the whole 
„debt. And ſo alſo if one appear, and the other make default and 
is outlawed, it ſecms he that doth appear muſt anſwer all (1). 


the _ albeit they be not named (2): but the heir of the Her. 
obligor ſhall not be bound by the obligation, unleſs he be named in 
the obligation, wiz. oblige me, bæredes, c. 


ſucceſſors ; the executors and adminiſtrators, not the heir or ſuc- 
ceſſor, ſhall take advantage of it. 


end. 100l. to A. ard 100l. to B. and J. die, it ſeems the execu- 
tors of A. ſhall not have 100“. but. that B. ſhall have the whole 
zool. ſed quære. 


gation 39. 1ool. when K. doth come to his houſe, and at Michaelmas of pa) ment. 
then next following 100“. more; Michaelmas then next fol- r 
lowing ſhall be taken for next following the making of the 


5K 


(1) See more amply as to joint and ſeveral obligations, in Cem. Dig. Obligations (F. and G.)— 
2) See accordingly Br. Abr. Obligation pl. 15,Alſo the ordinary ſhall be bound if be adminiſters, 


oblization, 


| lap. 
364 Of n OBLIGATION. d 
obligation, and not next following the coming of K. to his 
houſe. f ON Dier 148, 
If one bind himſelf to pay money upon a ſingle obligation, ber. 3. ju. 
7 doth not ſay when; in this caſe, it muſt be paid preſent- © 
y (1). ; 0 C0. 
If one bind himſelf by obligation to pay money at Michaelmas, cy, inf 
and doth not ſay which Michaelmas ; this ſhall be taken for Mi- Marche. s 
chaelmas next after the date of the obligation; and ſo alfa it ſhall Fete die 
ar, 
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5 1 be taken in the condition of an obligation. Co. 2. 8 
1 5. How an It one bind himſelf to pay 20l. in the year of our Lord which Are, ſuper Lit 
obligation ſhall be 1509. in and upon the thirteenth of October next eaſuing , * 20d. 
with a con- the date of the obligation; this ſhall be taken to be due the 1 3th A 37 ki. 
dition, or the of Odiober 1599. and not next after the obligati Se ee 
condition of Zation. e more plus verſut 
an obligati- #774. | Haucking. 
on ſhall be The condition of an obligation when it it is doubtful, is always ben. 
taken. taken moſt favourably for the obligor, in whoſe advantage it is Dier 77. 
And how it s , 
eee, nad made, and moſt againſt the obligee ; yet ſo as an equal and reaſon- : 
ought to be able conſtruction be made according to the minds of the parties, Dier ia; 
performed. albeit the words ſound to a contrary underſtanding. 
„„ $39- . * If ſomething be by a condition to be done, and it is ſet down Perk, ſcd. | 
Firſt in re- indefinitely, and not ſet down who ſhall do it, if the obligee hath 755. Adjudge! 
ſpec of the more {kill to do the thing than the obligor, it ſhall be done by him; 20 Jac. | 
perſons that otherwiſe it ſhall be done by the obligor : as if a taylor be bound 3 
wy todothe to me in an obligation with condition, that if I bring him three ſt 
* yards of cloth which ſhall be meaſured and ſhaped, and if he make 22 Ed. 4 
me a cloak of it, &c. and it is not ſaid by whom it ſhall be ſhap- bye 
ed, this muſt be done by the taylor (2). | | 
Wey in If the condition of an obligation be to pay money, or do any Co. ſupe - 
r: ſpe of Other tranſitory act to the obligee himſelf, and no time is ſet for 35.4 Perk. le 
the time the doing thereof, but a place only; this regularly muſt be done in 55 * 197.799 
when the convenient time, and that without requeſt. So alſo in caſe where H. J. 16. g 
3 1s 9 the thing to be done is in its nature local, but yet ſuch a thing 
one, . . . , | 
as may be done in the abſence of the obligee, and without his con- 
currence, as to acknowledge ſatisfaction on a judgment, make a 
leaſe for years, or thelike, it muſt be done in convenient time, and 3 
that without requeſt. So alſo in caſe where the thing to be done as 
is local, and the concurrence of both parties neceſſary thereunto, i 
yet when it is to be done to a ſtranger and not to the obligee, as 
if the condition be that the obligor ſhall make a feoffment to J. S. 30 liz. 
it muſt be done in convenient time without requeſt. But where Fitz, Bar 
the thing to be done is local, and the concurrence of both 2 
parties neceſſary thereunto, and the act is to be done by the 
obligor himſelf, or by a ſtranger to the obligee himſelf, as "Py 
where the condition is that the obligor, or a ſtranger, ſhall in- * 
feoff the obligee; in this caſe, the obligor, or the ſtranger, ſhall = 
have time to do it during his life, unleſs the obligee do haſten 3 
_ — dit on 14 
x Dier 17. 
(1) That is, in convenient time, if the act is of a tranſitory and not of a local nature, as in the w. Ed. 3 3. 
Nance in the text of payment of money; or the delivery of charters or the like. —6 Co. 30. b.—C. L. 
208, b.—and infra. 
(2) The contracts of parties are to be interpreted according to their intent and the ſubject matter; 1 — 
if a taylor be obliged or promiſe to make a ſuit of cloaths for me, I ought to deliver him the clott, 5 ti) K 
that is uſual, and not for him to provide it: but if a ſhoe-maker be obliged to make a pair of ſhoes '® e 
me, he is alſo to find the leather, becauſe it is uſual, per cur in Oats v. Thernhill, 1 Lev. 93—"5 (2) $: 
further by whom and to whom the condition of an obligation is to ve performed, in Bac. Abr. Obligi” the oblig 
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Clap. #7. -- * 7 AV 365 
A. it by requeſt, and if he requeſt it ſooner, then it muſt be done in 
convenient time after requeſt made. And yet if the thing to be 
0 done, be to be done wholly by the obligor, or a ſtranger, and doth 
Ju. nothing concern the obligee, as where the condition is that the 
in. obligor ſhall go to Rome, or that J. S. ſhall preach at Paul's croſs, 
0. or the like ; in the firſt caſe, it may be done at any time during 


the life of the obligor ; and in the laſt caſe, it may be done at any 
time during the life of J. S; and requeſt in this caſe ſhall not haſt- 
T.. | En it. 

: Co.2. 80, If an obligation be with condition to grant a rent, or an annuity, 


My, juper Lit. to the obligee during his life, to be paid at Eaſter, and no time 
. K 208, is ſer for the doing of it; this rent muſt be granted before Eaſter 
7 El, next after the obligation, or elſe the obligation will be forfeit. And 
ws: if the condition be to grant an advowſon, and no time is ſet for 
i the doing thereof; it mult be done before the church become void, 
or otherwiſe the obligation ſhall be forfeit. 
Dier 77. If the condition be to do a thing upon a day in the year, and 
there be two days of that name in the year ; in this caſe, it ſeems, 
4.71 it muſt be done that day that is furtheſt off from the time of the 
making of * the obligation, eſpecially if that day be the more no- P. 378. 
fed. torious of the two days. 


AdjudgedM, If the condition be to pay 10/. the eleventh of May next follow- 
10 Jac. B. K. ing, and the obligation is dated the 5th of May; in this caſe, the 
Freſcots money muſt be paid the 11th day of the ſame month of May, and 
_ not of the next month of May (1). 
22 Ed. 4. If the condition be to ſtand to the award of J. S. and J. S. 
25. award money to be paid, but tet no time for the payment of it; 
this muſt be paid in convenient time, elſe the obligation ſhall be 
uper forfeit. 


91.5 Perk, ſect. If one be bound to me in an obligation with condition, that, 
55 197. 799+ If I enfeoff him of White-acre, he will pay me 10l. but doth 
1 5 not ſay when ; this muſt be done as ſoon as I make him the feoff- 


ment. So if one be bound to me that if the goods I have deliver- 
ed to B. ſhall be loſt, that C. ſhall ſatisfy me for them, and doth 
not ſay when; this ſhall be preſently after the looſing. 
M. 2. Jac. If the condition be to pay I. S. money when he ſhall come to the 
8 —_ age of twenty-one years; in this caſe, it muſt be paid the very day 
ec. I. S. doth come to his full age, and payment after is not a ſufficient 
performance of th? condition. 
;oFliz.B.R. If the condition be, to come at a day to ſuch a place to do a 
Fitz, Barre. thing, and the thing cannot be done without the concurrence of 
ih the other party; in this caſe, the obligor muſt ſtay until the very 
laſt inſtant of the day for his coming; and it ſeems alſo he muſt 
{tay at the place all the day long. 
A*)udg.Pal. Tf the condition be to pay a rent at Michaelmas or within twen- 


„ble. ty days after, the obligation is not forfeit before the twenty days 4 

be paſt. | | 1 

bo. Cen- If one be to do a thing on a day certain, he may do it any part 1 

Ds 3 of the day whilſt the light doth laſt: and if the condition be to do 1 
he it Ld. z. A thing by, or before a day, it may be done the laſt inſtant of the 9 
L. day before, and it is ſufficient (2). iF 
A . q 
wy (1) Adjudged accordingly Cro Fac. 646.—but a writ of error being brought, the parties compounded. 1 7 
"i ice further in Buckley v. Guilbank, Cro. Jac, 677. 4 
ligu | (2) Sze accordingly verbatim in i N, 5753 —and more amply as to the time when the condition of | 


the obligation is to be performed, ante p. 13i.—«k in Bas, Abr, O'i'gatiou'!F. 3 
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3. In reſpect If the condition of an obligation be to pay money, or do any Perk, fe. 
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of the place like tranſitory act to the obligee on a day certain, but no place is 700, 76. 


ret 1 ſet down where it ſhall be done; in this caſe, it muſt be done 7 4 
done. to the perſon of the obligee whereſoever he be; and for this pur- 7 4 


poſe, the obligor muſt at his peril ſeck out the obligee, if he be It. fen. 
intra quatuer menia, otherwiſe the obligation is foxieit ; but if 346. 3. 
the obligee be not within the kingdom at the time when the thing is 
to be done, he is not bound to ſeek him, ſo neither is the obligati- 
on forfeit for not doing of the thing. So if one grant an annuiiy 
to another, and doth not ſet down where it ſhall be paid, and gives 
a bond with condition for the payment thereof; in this caſe, it 
muſt be done to the perſon of the obligee where ever he be: and 
the like law is, as it ſeems, where the thing to be done by the con- 
dition, is to be done by or to a ſtranger: but when the thing the 
party is bound by the condition to do is local, he is not bound to 
P. 379. go any“ further, or to any other place, but to the place itſelf : and 
therefore it the condition he to make a feoffment of a piece of land, 
the party that is bound to do it, is not bound to go to any other 
place, but to the piece of land to do it: and if a man make a fe- 
offment in fee, or leaſe for life or years of land, rendring rent ge- 
nerally, and gives an obligation with condition for the payment of 
the rent, the feoffee, or leſſee, is not bound to go to any place 
from the land to ſeek the feoffor or leſſor to pay him this rent. 
If the condition be, to deliver twenty quarters of corn ſuch a perk {. 
day to the obligee, and no place is ſet down where it ſhall be de- 783. 
livered ; in this caſe, it is ſufficient if the obligor, when the corn | 
is ready, do give notice thereof to the obligee, and to with him to 
appoint a place whereunto the obligor may bring it, and if he re- 
fule to appoint a place, it is at his own peril; or the obligor may 
bring the corn to the houſe of the obligee (and this is the ſafeſt way) 
and if the obligee refuſe it, the condition is performed, and the 
obligation is diſcharged (1). 
4. In reſpect It the condition be, to perform all the covenants in an indenture ; Co. 4. $6. 
ot the thing this ſhall be taken as well for the covenants in law, as for the cove- Dicr 27. 
ſelf to de nants in deed. 
8 6 If a leaſe be made of a manor, excepting a cloſe, and the leſſee Plow. 6. 
bo - page make an obligation to the leſſor with condition, that the leſſee ſhall 
| perform omnia & fingula in ſcripto præ dicto contenta ; by this the 
cloſe ſhall be taken to be within the condition, ſo that if the leſſee 
diſturb the leſſor in the cloſe excepted, this ſhall be a breach of the 
condition. | a 
To make a lf the condition be, to make a feoffment to the oblizee of land; See Core: 
teofiment, in this caſe, the feoffinent may be made with, or without writing, 2ant. Nun 
lealte, &c. and if it be made by writing, it may be made without any war- © 
ranty or covenants, and this will be a ſufficient performance of the 
condition (2). | 
If the condition be, that the obligor ſhall make a leaſe to the Co. 6.33 
obligee for twenty years, and it is not ſet down when the leaſe ſhall 
To _— * begin, it ſhall begin preſently. 
rms egg It the condition be, that the obligor ſhall do any act upon Dier 1218 


her aſſur- : ; 
69% g requeſt that the counſel of the obligee ſhall think reaſonable, 


— — 


(1) See further at what place a condition muſt be performed, in Bac. Abr. Obligations (F. 5.) 
(2) hefote the ſtatute of 29 Car, 2. c. 3. — but ſince that ſtatute 3 feoffnent muſt be in writing 21 5 
obierved before in page 204. 
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as for example, ſhall do any act, Oc. for the releaſing of an obli- 
gation, wherein the obligee is bound to the obligor, and the obligee 
by advice of counſel deviſeth and requeſteth a releaſe of all de- 
mands to the obligee, and to J. S; in this caſe, the obligor may re- 
fuſe to ſeal it, albeit it be deviſed by the counſel of the obligee, 
becauſe it is unreaſonable, for it muſt be a reaſonable act that the 
obligor by this condition is bound to do. 

If the condition be to pay 1o/. at Michaelmas next, and 100. 
yearly after, until I. S. be made knight; in this cafe, albeit J. S. 
be * made knight before Michaelmas, yet the firſt 10/. at Michael- 
mas muſt be paid. 

If the condition be thus, that if the obligor ſhall for ever pay 
yearly to the obligee, c. 10/. at the two uſual feaſts by equal 
portions, or if his heirs ſhall at any time hereafter pay ioo/. at one 
payment to the obligee, that then the obligation to be void ; in this 
caſe, albeit the obligor hath election, which of theſe two things to 
do; yet becauſe the intent is apparent that one of theſe things 
ſhould be done, if therefore the 100/. be not paid before the firit 
feaſt, the 10/. muſt be paid yearly. 

If the condition of an obligation from A. to B. be thus; that 
whereas A. hath ſold to B. certain meadow in Dale, that the ſaid 
A. ſhall warrant the ſame againſt the Lord and King and all others, 
if the ſaid B. ſhall peaceably enjoy it to him, and his heirs of the 
Lord of the manor of M. by the ſervices due after the cuſtom, Ec. 
in this caſe, the ſubſtance of this being for quiet enjoying, it ſhall 
be extended that way, and albeit it be not faid what he ſhall war- 
rant, yet it ſhall be taken to be the land in queſtion, and the warran- 
ty ſhall be conſtrued to laſt only for the life of B. and not to extend 
to any new titles after the covenant, eſpecially ſuch as are by the 
aQ and default of the obligee himſelf, as if he commit a forfeiture 
and the Lord enter, or the like, | 

If the condition be, that the obligor ſhall ſufficiently prove ſuch 
a thing; this ſhall be taken for proof by inqueſt, and accordingly 
it muſt be done: but if the condition be that it ſhall be done by 
ſuch a time, or before ſuch perſons, as when or where ſuch proof 
cannot be had, then it is otherwiſe. Where tae word [proof] is 
put generally, it ſhall be underſtood of proof by juſtice ; but when 
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To pay mo- 
ney or rene. 


* P. 380. 


To warrant 
land and for 
quiet enjoy · 


ing. 


To prove a 
thing. 


the parties agree upon another form of proof, that ſhall prevail 


againſt that which is but inſtruction of law. 

If one be bound in an obligation with condition to ſuffer his 
wife to give to her kinsfolks, children, or others, portions of his 
goods to the value of 100. and that he will perform it, and ſhe 
give part to one and part to another ; in this cafe, the huſband 
muſt perform it accordingly : but if the condition be to ſuffer her 


To - ſuffer 
his wite to 
make a will. 


to give to A. and B. 100/. and that he will perform it, and ſhe give 


1001. to A. he is not bound to perform this. | 

If the condition be, that he ſhall perform his wife's will, fo 
it do not exceed 20/, and ſhe make a will and deviſe 1o0/.; in 
this caſe, he is not bound to perform the will for the twenty 
ounds. 

If the condition of an obligation be, that the obligor ſhall 
infeoff the obligee, and ſuch others as he ſhall name, by a day; 


8. In reſpect 
of the man- 
ner and or- 
der of doing 
the thing and 
other mat - 
ters. 
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in this caſe, the obligee muſt do the firſt act, vir. name the others; 
otherwiſe the obligor doth not forfeit his obligation by the not do- 
ing of it: but if the condition be to infeoff me, or ſuch others as 
I ſhall ® name, before ſuch a day; in this caſe, if I do not name 
others, it ſeems he muſt infeoff me before the day at his peril. 

If the condition be, that the obligor ſhall make ſuch an eſtate of Co 5j. 25, 
land as JI. S. ſhall adviſe; J. S. mult firſt adviſe, and this mult be Ed. 4.13. 
made known unto the obligor 'ere he is bound to any thing, and if, 
he never adviſe, he is never bound to do any thing; for it is in this hs 


'- cafe, as if one be bound to ſtand to the award of J. S. and J. &. 


482. 


never make any, or make a void award, which is all one. 

If the condition be, to make ſuch a diſcharge in ſuch a court Co. g. 23 
as the obligee or his-counſel ſhall adviſe; in this cafe, the obligee 
muſt do the firſt act, vig. adviſe and give notice of the advice to the 
obligor before he is bound to do the thing. But if the condition be 
to make ſuch a diſcharge in ſuch a court ſuch a day, as the judge 
of that court ſhall adviſe ; in this caſe, the obligor muſt at his peril 
procure the judge to adviſe a diſcharge, and it muſt be done that 
very day, or the obligation will be forfeit. | 

If the condition be, to pay 201. to the obligee when he doth Per. Ju 
come to. London; in this caſe, the obligee muſt do the firſt act, Nichol, M. 
Viz, make known to the obligor when he doth firſt come to Len- $3: 168 
don, for otherwiſe, it ſeems the obligor is not bound to pay the 
money, 

If . condition be, that the obligor ſhall levy a fine to the Co. f. 1. 
obligee before ſuch a day, the obligee muſt do the firſt act, wiz. Dier 371: 
ſue out the writ of covenant. 

If the condition be, that the obligor ſhall deliver twenty cloths 21 Ed. 4. 
to the obligee ſuch a day, the obligee paying for every cloth imme- 5* 
diately after the delivery 20/.; in this caſe, the cloths muſt be de- 
livered, albeit the obligee refuſe to pay the money; but if [imme- 
diately after] be left out, it ſeems the obligor is not bound to deliver 
the cloth unleſs the obligee firſt pay the money. : 

If the condition be, that the obligor and his heirs ſhall at any Co. 2.3.4 
time, upon requeſt made, do any act, Cc. that the obligee ſhall Dier 3. 
require, Cc. and the obligee tender a releaſe or other deed to 
ſeal; in this caſe, if the obligor, or his heir that is to ſeal the 
deed, be anilliterate man, he may refuſe to ſeal it, until he can get 
ſome body to read it unto him; but he may not refuſe or delay to 
ſeal it until he can have a lawyer's advice upon it, for thereby he 
will forfeit his obligation, 

If the condition be, to any thing upon requeſt ; the obligor Perk. fes. 
until requeſt made 1s not bound to do any thing towards it, neither 773 a 
can he forfeit his obligation till then. And yet if, in this caſe, the 
obligor diſable himſelf to do the thing he hath undertaken to do 
upon requeſt, before the requeſt made, the obligation may be ſor- 
feit without any requeſt made. | 

* If the condition be, that the obligor ſhall within a certain 14 H.. 
time ſurrender ſuch land of his, for an annuity of ſo much as they 
ſhall agree upon, and they agree upon 10/. per annum; in this 
caſe, the obligor is not bound to make the ſurrender until the am 
nuity be made and tendred unto him. A 


Dier 17 


Gold's e 
M. 13 


Co. 8. 2 
ſuper Lit 
207, 

Dier 262 
N. 9% 


4H. 7. 4 


21d. 3, 2 


Per Juſtic, 
Dodridge 
M. 2 Car, 
B. R. 


ap 21. Of ax OB L IG AT ION 


Hil 37 Eliz. 


If the condition be, to deliver to the obligee an obligation wherein 


Co. B Gree- the obligee is bound, Qc. or to ſeal and deliver to the obligee ſuch 


ingham's 
cale adjudge 


Trin. 4. 
Jac B. R. 


a releaſe of it as ſhall be deviſed by the counſel of the obligee be- 
fore Michaelmas, and the counſcl do not advi e any releaſe before 
Michaelmas ; in this cafe, the obligor is diſcharged of the obliga- 
tion, for the obligee is to do the firſt act. 

I A. be bound to B. in an obligation with condition, that A. 
and his wife ſhall levy a fine of land to C. and D and their heirs, 
and at their colts and charges; this ſhall be conſtrued to be at the 
coſts of the obligor, and not at the coſts of the conuſees, but if the 


word [and] be omitted, perhaps it may be otherwiſe. 


Dier 17. 


Gold's caſe. 


M. 15 Jac. - 


Co. 8. 22, 
ſuper Lit. 
207. 

Dier 262. 
. 5% %. 
4H. 7. 4. 


If the condition be thus, that if the wife die before Michael- 
mas without iſſue of her body then living, that the obligation ſhall 
be void; in this caſe, [then living] ſhall relate ad proximum antece- 
dens, and not to the death of the wife, and therefore if ſhe hath 
iſſue and die, and after, before Michaelnas, the iſſue dyeth alſo, 
the obligation is void. | 

If the condition be, that if the obligor ſhall waſte the goods of 
the obligee (his maſter), and this waſte within three months after 
due proof of it, either by confeſſion or otherwiſe, be notified to 
the obligor, that the obligor ſhall ſatisfy the obligee for it, and 
the obligor do confeſs the waſte under his hand and ſeal; in this 


caſe, it ſeems, this proof though it be extrajudicial is ſufh- 


cient. 


? 
* * 
” 7 . 2 
A 
Ul * 
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When the condition of an obligation is to do two things by a Conditions 
day, and at the time of making of the obligation both of them are impoflible, 


poſlible, but after, and before the time when the ſame are to be 
done, one of the things is become impoſſible by the a& of God, 
or by the ſole act and laches of the obligee himſelf ; in this cafe, 


the obligor is. not bound to do the other thing that is poſlible, 


but is diſcharged of the whole obligation, But if at the time 
of the making of the obligation one of the things is, and the 
other of the things is not poſſible to be done, he muſt perform 
that which is poſſible. And if in the firſt caſe one of the things 
become impoſſible afterwards by the act of the obligor, or a 


ſtranger, the obligor muſt ſee that he do the other thing at his 


21d. 3, 29. 


Per Juſtice 
Dodridge 
M. 2 Car, 
B, 


peril. And when the condition of an obligation is to do one 
ſingle thing which afterwards, before the time when it is to be 
done, doth become impoſſible to be done in all 2719 Pat, the 
obligation is wholly diſcharged ; and yet, if it be polhible to be 
done in_any part, it ſhall be performed as near to the condition 
as may be, 


* If the condition he, to do one of two things, as to make & p. 383. 


a feoffment to me, or pay me 201. in this caſe, if the obligor 


do either of them, it is ſufficient But if the condition he in 
the copulative, as to enfeoff me and pay me 20l. in this caſe 


the doing of one of them wi!l not ſuffice, but he muſt do 


both. 

If the condition be, to pay to 4. B. and C. 3o0l. a- piece 
within a'week after they come to eighteen years of age, or within 
forty days after their days of marriage after notice given there- 
of, which ſhall firſt happen; in this caſe, this notice muſt go to 
both the parties, ſo that notice muſt be given when they are 
eighteen years of age; otherwiſe, and until notice given, it 

| B b ſeems 


11k . | \ | | 2 
=_ TT Of an OBLIGATION. Chap. ti 
1 4 | ſeems the obligor is not bound to pay the money. See more in Chaj 
fe. "as Condition, numb. 8, and Covenant, numb. 6. | h 
"76 8. When the The matter of a condition of an obligation is ſometimes affir- 
WE _—_— mative and compulſory, and doth conſiſt of ſomething to be done, 
18 In daß de and ſometimes it is negative ard reſtrictive, and doth conſiſt of 
we | ſaid to be ſomething not to be done; the not doing in the firſt caſe, and the 21d. 3 
ue - performed, doing in the latter cafe, cauſeth the obligation ro be forfeit ; and 
380 and the ob- the doing in the firſt caſe, and not doing in the latter, ſaveth the 
"7M I gation fav- Ohligation. . | 
„ ed; or not. 7 . 33 . > 
4 e OR If one be bound in an obligation to me, with condition to en- Co. ſuper 
br ieoffment, feoff we of land, and the obligor do firſt make a leaſe to me of it, 5 207, Perk. ſe 
27 and afterwards he doth make a releaſe of it to me and my heirs ; | 0 776. K. 
* this is a good performance of the condition. | FRY OY og 
Wl Tender and If a condition be to make me a feoffment of land, and he tender Perk. (ea. 
oy retuſal, me a feoffment, and I refuſe it; by this the condition is perform- 284. 
9251 ed. So if the condition be, to make a feoffment to my uſe, and bags Barre 
41 when it is made I refuſe it; this is a good performance of the con- perk. ſeg. 
5 dition. But if a man bind himſelf in an obligation to me, with 558. pitz. Bai 
3s condition to make feoffment to a ſtranger and he tender the feoff- 15 Ed. 4 5 55• 
14 ment to the ſtranger, and he doth refuſe it; this is no good per- : 
Map formance of the condition, but the obligation is forfeit, If the Trin.17, 
1%þ4 condition be, to infeoff me and my wife, ard he tender it to me, * 
149 and [ refuſe it; it ſeems this is a good performance. : 
19 If one bind himſelf in an obligation to me, with condition to 3 Hl.. 4 
19 of make me a feoffment of the manor of Dale by a day, and he, be- 4H. 7. 4 Paſche 8, 
Pr fore the day, grant a rent-charge out of the ſame manor to a F<%. fed. en! 
by ſtranger, and aſterwards, and before the day alſo, he doth make 757 
03 me a feoffment of the land; this is a good performance of the * 1 
; condition, and the grant of the rent no breach thereof, But if the bh, 10 
obligor ſell away part of the manor before, or make a feoffment 
to me but of a moiety or a third pait of the manor ; this 1s no 
good performance of the condition. And if in this caſe, the | 
obligor before the day take a wife, and before the day make his , 
feoffment according to the condition, but the marriage doth con- On 
n g e , 8 A 790. Fitz. 
tinue until after the day; in this caſe, it ſeems the condition is Barre 3. 
broken. 
1 if the condition be, that the obligor ſhall enfeoff me of the Perk. ſed. 
Acceptance. manor of Dale, and he make a teoftment of the manor of Sale, 3 n 


and I accept thereof; it ſeems this is no performance of the con- PerK. ſed. 
dition, and that my acceptance in this caſe will not help. So if 581. 
the condition be to make me a feoffment of land, and he give me 9 H. 7. 17: Fits Bo 
money, a horſe, or the like, in recomperce of this, and I accept 3 wy = Y 
thereof; this is no good performance of the condition: and the by H.8. 5 

like law is in all caſes where the condition is to do any collateral 10 H. 7. 1, 

thing, as to account, build a houſe, enter into a recognizance, or 

the like, and the obligor doth give, and the obligee accept, ſome 

other thing in lieu thereof: and ſo allo it is where the condition is Z 

to make a feoffment to a ſtranger, and the obligor give, and the Li ag 
ſtianger take, another thing in lieu thereof: but if the condition EY 
be to infeoff me of land ſuch a day, and he make, and I. take, 

the feoffment before the day; this is a good performance of the 


condition. | 
If the condition be to infeoff me or my heirs in the disjunc- 4 H. 8. . „ 
tive, and the obligor enfeoff me and my heirs; this is a good per- Co. 5. 11. ſuper Lit, 
formance of the condition ; for it is impoſſible to enfeoff my heirs = 
whilſt 8 


n 1458. 


21Ed. 3. 39. 

r 

| Perk. ſect. 

A 756. Kelw. 

3 95˙ 

d. 

Ire 

c. 
Pitz. Barre 

1 5. 55˙ 
Trin. 17. Ja. 
B. R. 

4. 

4. Paſche 8. 

eq, Ja. Co. B. 
35 H 6. 18. 
erk ſect. 
79%. 
Perk. ſect. 
790. Fitz. 
Barre 7, 

ſed. 

of Dier 15, 

ſect. 

17. . 
4 Fitz, Barre 


8. 16. 
112. 


Dier 19. 
luper Lit, 
2-2, 

Bro. Copd!- 
ton 145, 


Cup. i. Of „ OBLIGATION = of 


whilft I live, and when two things are to be done by a condition, 
whereof the one is poſlible at the time of making the obligation, 
and the other is not; in this caſe, it is ſufficient it he do the thing 
which is poſſible. | 

If the condition be, to make me a feoffment, or pay me 20. if 
the obligor do either of them, it is ſufficient. But if the condi- 
tion be to infeoff me, and pay me 20o/. in this caſe, the oblizor 
muſt do both, or the condition will not be performed: Er fic Ade 
ſimilibus. " 

If the condition be, that the obligor ſhall make me a ſufficient To make au 
eſtate of land by the advice of W. and S. and they adviſe an in- eſtate. 
ſufficient eſtate, and the obligor do make the eſtate according to 
that advice ; this is a good pertormance of the condition : bur if 
the condition be that the obligor ſhall make a good and lure eſtate, 
and he by advice of counſel make an eftate that is not good and 
ſure ; this is no good performance of the condition. 

If the condition be, that the obligor ſhall make me an eſtate of 
land, and make the eſtate to another by my appointment; it ſeems 
this is no performance of the condition. | | 

If the condition be, that the obligor or his feoffees in truſt ſhall 
make an eſtate to the oblizee ſuch a day, and the feoffees do it 
without the conſent of the obligor ; this is no performance of the 
condition, | | | 

If the condition be, to make further aſſurance, and the obligor To make 
make further aſſurance upon condition, without the agreement of further at- 
the other party; this is no good performance of the condition. ſurance. 

If the condition be, to fave me harmleſs from an arnuity where- To fave 
with my land is charged, and the obligor doth pay the ſame yearly, barmle s. 
and get me an acquittance for the ſame from the party; this is * P. 385, 
a good performance of the condition. But if the condition be to 2 5 
diſcharge me ot ſuch an annuity; in this caſe, payment, and pro- ge«e<y, 
curing me a releaſe, is no good performance of the condition. 

If the condition be, that the feoffees or leſſees of the obligor of To grant a 
ſuch lard which they have in truſt, ſhall grant me a rent-charge, or ent, or to 
releate their right to me before ſuch a day, and there be three feof- 1 
fees; or leſſees, and two of them only do grant this rent or make granted. 


this releaſe; this is no good performance of the condition. 


If the condition be, that the obligor ſhall purchafe and procure 
to me and my heirs a rent of 5/. per annum, and a ſtranger hath ſuch 
a rent out of my land, and he doth get him to releaſe this to me; 
this is a good performance of the condition: and it one be bound 
with condition to grant me the rent and farm of ſuch a mill be- 
fore Michaelmas, to be had and perceived until | be paid 10/4, and 
before that. time he leaſe the mill to me at a rent, and then ſuffer 
me to detain ſo much of the rent ; it ſeems this is a good perform- 
ance of the condition. 

If the condition be to deliver me a horſe, and the obligor tender To deliver 
the horſe unto me, and [ refuſe him; hereby the condition js per- 2 horte. 
formed; and ſo in all ſuch like caſes where the obligor is to do Tender and 
any collateral thing, as ſtand to an award, or the like; if the refuſal. 
obligor offer to do it, and the obligee refuſe, the condition is per- 


formed, and the obligation diſchargęed for ever. 


If the condition be, to pay money at a day certain, and the To pay mo- 
oblizor pay a little before night, time enough for the receiver to ne. 
B b 2 | tes 5 


_ 
— 


5 EE 


—.. ͤ DS IE, T...... 
. — — 


— 


372 


Acceptance. 


* 


Of an OBLIGATION. 
ſee to number his money by day-light ; this is a good performance 
of the condition. And it the condition be to pay money by or 
before a day, payment in the laſt inſtanck of the day before, is a 
ſufficient performance of the condition (1) 


Chap. 21, 


If the condition be to pay me a ſum of money at a day certain, Perk. ſed. 


and the obligor pay me leſs money before the day, or all the mo- ron. | 
ney before or at the day, or give me ſomething elſe before or at _ is 8 


the day of payment in lieu thereof, or pay me all the money or a Co. 6. 117, 


leſſer ſum at the day appointed, but in another place, and not the 
place mentioned in the condition, and | accept thereof ; in all theſe 
caſes, the condition is well performed. But if a ſtranger to the 
condition do fo, and I accept thereof; this is no good perform- 
ance of the condition, as hath been adjudged, And if the.obligor 
pay leſs than the whole money at the day of payment, and the 
obligee accept thereof ; this is no good performance of the condi- 
tion: and if the thing to be done be a collateral thing, as to ac- 
count or the like, and the obligor give unto the obligee money, or a 
horſe in lieu thereof, and the obligee accept it; this is no good 


P. 386. performance * of the condition. And if the obligor pay the mo- 


ney to the obligee after the day of payment; this is no perform- 
ance of the condition, but the obligation is forfeit, and the mo- 
ney paid ſhall go in part towards the forfeiture : and: yet in this 
caſe, the defendant at this day, being ſued upon this obligation, 
doth uſually adventure to plead conditions performed, and give this 
ſpecial matter in evidence to the jury, who for the moſt part doth 
find againſt the obligee. And yet if the condition be, to pay me 
money at a day certain, or to pay another money at a day certain, 
and the obligor pay me or the ſtranger at ſeveral times before the 
day, and I, or the ſtranger, accept thereof; this is a good per- 


9. 79. 
Bro. Obl. 
64. 


Trin. 36. 
Eliz. 


Adjudged 
7 Eliz, 


Dier 18. 


Tender and formance of the condition. But if the obligee do only promiſe to 18 1d. 4. 


te fulal. 


accept of a horſe for his money at the time of payment, and when 
the time of payment edmes, and a tender of the horſe is made to 
him, he doth refuſe him: this tender is not a ſufficient perform- 
ance of the condition. 

If the condition be, to pay money at a day and place certain, 
and the obligor tender it at the time and place, and the obligee is 
not ready to receive it; or, being ready, doth refuſe to receive it; 
this is a good performance of the condition to fave the torfeiture 
of the obligation: and yet, if the obligor be afterwards ſued for 
this money, he muſt ſay in his pleading, that he is ſtill ready to pay 
it, and he muſt tender it in court. But if one be bound by a fin- 
gle obligation to pay money, and after at the ſame or ſome other 


Co. ſuper 

Lit. 208, 

209. 

27 H. 8. 19. 
erk. [cQ, 


784. 


time, he hath a defeaſance from the obligee, that upon payment of 
a leſſer ſum the obligation ſhall be void, and the obligee refuſe the 
money when the fame is tendred, at the time when by the defeaſance 
it is to be paid; in this caſe, the obligor is not bound to tender the 


money in court, neither hath the obligee any remedy for it. 


— 


(1) And if the money was not paid at the day, the bond became forfeited, and the whole penalty be. 


came recoverable at law: and the obligor was obliged to have recourſe to a Court of Equity, 


reſtrain the obligee from taking more than in conſcience he cught, i. e. his principal, intereſt, and c 


which wouid 


—The ſiat. of 4 Ann. c. 16. F. 13. affords the like aſſiſtance to obligors, as the 7 Geo. 2. c. 20. (Meu 
one} before in note 2 to page 137.) does to mortgagors; for it enaQts, that if at any time, pending 2 
action on bord vith a penalty, the defendant ſhall bring into court the principal, intereſt, and coſts, tit 


n,oney {o brought into court ſhall be in full diſchar 
tu; the deſendant accord:og!y, 


ge of the ſaid bond, and the court may give Judg%*" 
; 


ofts, 


Co, ſai 
i.'t. 2c 
09. 

Vier 5 


New te 
of the | 
A, Col 
a Per | 
Bridgm 
Curia it 
Marche 
Wales 
b Term 
the law 
dem. 


22Fd, 4 


220d, 4. 


(1) Set 
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Aud. 3. 25. If the condition be, to pay me money at a day and place certain, 
and the obligor doth tender it to me the ſame day in another place, 
this is no performance of the condition; and therefore in that caſe 
I may refuſe it. W 

Dier 17. If the condition be, to pay money between two days; payment 


of the money upon either of thoſe days, is not a good performance 22 | | 
de, be nib 


of the condition; but the payment muſt be between the two days. 27. 

Perk, ſea, If the condition be, to pay me money at a day certain, and I bid 

748. the obligor pay the money to one that I do owe ſo much more un- 

:7H.6.6. to; or | bid him lay out the money for me; or I bid him keep it 

Fitz, Barre for fuch a debt I owe unto him; and he do fo, and I accept here- 

of; it ſeems this is a good performance of the condition. 

If the condition be to pay me money, and I appoint another 
* ro receive it, and the obligor pay it unto him; this is a good * P. 387, 
erformance of the condition. : 3 

Ca. ſuper If the condition be, that a ſtranger ſhall pay to the obligee 10/. Acceptance. 

t. 208. and the obligee accept a horſe for it; this is a good performance 

09. of the condition. But if the condition be, that one ſtranger ſhall 

Pier 86. pay to another ſtranger 10l. and the one doth give, and the other 
take, a horſe in lieu of this; this is no good performance of the 
condition. | 

New terms If the condition be, to pay me 2ol. of lawful Engliſh money, 

of the law, and the obligor pay me in Spaniſh or in any other money current 

A, Coin. in this realm ; this is a good performance of the condition. * But 

a Per Juſt. payment in farthings is no good payment (1). Þ If the condition 

Bridgman & be, to pay me 201. and the obligor pay me ſome of the 20/. in 

nc ages counterfeit pieces, which I, not perceiving at the time, do put up 

Wale: 8. and accept, but after upon a review I do perceive ſome of them 

b Terms of to be naught, and thereupon I do ſend it back to him again; in 

the law, this caſe, it ſeems the condition is well performed, and therefore 

ne. the ſending back of the money again will not cauſe a breach after- 
wards. 

22 Pd. 4.2, If the condition be, that I ſhall ſtand to the award of J. S. To land to 
and he doth award me to pay 2o/. to W. S. x a day, and at the an award, 
day I do tender him the 20/. but he doth refuſe it; in this caſe, 

| - have ſufficiently performed the condition, and the obligation is 
aved, | 

220d. 4.25, If the condition be, that I ſhall ſtand to the award of J. S. 
and he award that I ſhall enter a Retraxit in a ſuit depending be- 
tween me and the other party, and J do not fo, but am non: ſuit, 
or do diſcontinue my ſuit ; this is no good performance of the 
condition. | 

2204, 4. 40. If the condition be, that the obligor ſhall come ſuch a day to To ſhew a 
ſuch a place, and ſhew me a releaſe, and he doth come to the releale. 
place the latter part of the day, and doth ſtay there until the light 
of the day be gone, ready to ſhew his releaſe, but I come not thi- 

| ther ; this is a good performance of the condition. 

Der 255, If one make a leaſe of land to me, and bind himſelf in an For quiet 

d. 4. 3. obligation with condition, to ſuffer me quietly to enjoy the land ins. 
without the let of him or any other; in this caſe, if neither he 
himſelf, nor any other by his incitement, do diſturb me, the con- 
dition is performed; and it a ſtranger that hath title, do enter 


ms 


* 


(1) See accordingly Fed's Infl. 292. Money of England muſt be either of gold or ſilver, 2 Inf. 377. 


without 


374 Of 'an OBLIGATION. Chap. 


4B +... Withput his procurement or occaſion, this is no breach of the con- 

j vl: | AA . © S *3 ; i : \ 

TR 1 | dition. | 

16 To appear. If the condition be, to appear in the King's-Bench ſuch a day, Pk. fg Bro Ob 
1 1 to anſwer J. S. and at the day the obligor doth appear, but the 760. 138, 17. 
1 laintiff is effoined, ſo that the defendant cannot anſwer him; or * E. 43. 


the ſuit is diſcontinued by the demiſe of the King before the day 
of. appearance; in theſe caſes, the condition is performed and the 
obligation ſaved. But if the obligor in this caſe, when he doth 4M. 7. 
* P. 388. appear, doth not cauſe his appearance to be entred of record, 
the obligation is forfeit. 5 
If the condition be to appear coram domino rege, and the obligor 8 H. 4 6. 
appear befote the King's perſon; this is no performance of the 
condition. And if the condition be, to appear coram juſticiariis 
domini regis, and the obligor appear before them out of court; 
this is no performance of the condition. 
To make 4 If the condition be, that a ſtranger ſhall make an obligation to Co. ſuper 
bond. the obligee, and the ſtranger tender it, and the obligee refuſe it; Lit. 208. 
this is a good performance of the condition: but if the condition 1% 4 
be, that the obligor ſhall make an obligation to a ſtranger, and the 25 H. g. 1. 
obligor tender it, and the ſtranger refuſe it; this is no performance | 
of the condition. 2 x 
To marrys If the condition be, that the obligor ſhall marry the daughter Perk. ſea, 
woman. of the obligee by a day, and he doth tender himſelf, and ſhe doth 756. 
refuſe ; in this caſe, the obligation is forfeit, notwithſtanding this“ H. 7. 3. 
| tender and refuſal. 
To leave If the condition be, to deliver the key of a houſe, and the quiet Dier 21g. 
polſefſion. poſſeſſion to J. S. to the uſe of the obligee, and the obligor (the 
houſe being rid, and every one out of the houſe, and the door 
locked) doth deliver the key to J S.; it ſeems this is no good per- 
formance of the condition, but that J. S. or the obligee, or his 
deputy, ought to come and receive the poſſeſſion, See more in 
| Condition at numb. q. and Crvenants 6 (1). | | 
9. Whena If an obligation that is ſingle, be not performed; as when it is co g, 183. 
fingle obli- to pay money at a day, and the money is not paid; the obligation ſuper Lit 
ga'ion ſhall is broken. But if a man be bound by an obligation to pay money 294 
agree . ary at ſeveral days, the obligation is not forfeit, nor can be ſued, „ 
forfeit, or til all the days be paſt. And yet if the condition of an obligation 
not. / be to pay money at ſeveral days, and the obligor do fail to pay the 
fu money the firſt day; in this caſe, the obligee may ſue for the mo- 
ney due by the obligation preſently. 
If one be bound to pay money at a day certain by a fingle obli- Bro. Obi. 
gation or bill, and the obligor tender the money at the day to the 62. 
' obligee, ſo as he will give him his bill or a releaſe for the money, 
and the obligee refuſe ſo to do, and thereupon he doth refuſe to 
pay the money; in this caſe, the obligation is not forfeit ; for, in 
this caſe, the obligor is not bound to pay the money, unleſs the 
_— obligee will give up his bill, or give him a releaſe. But otherwiſe 
it is in caſe where one is bound to pay money by the condition of 
an obligation ; for there the obligor muſt pay the money at his 
peril, albeit the obligee refuſe to deliver up the obligation, or to 
give him a releaſe. 
FF If one be bound to pay money on a fingle bill at a day, and 
2% the obligor tender the money at the day to the obligee, and he 
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(1) See accordingly verbatim in 1 Weed 116 to 779.— and more amply as to the performance ot itt 


breach of a condition in obligationsin Bac. Abr. Obligations (F. 1.)=/1n. Abr. Condition (Q. a.) 
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Bro Oblig. 
17. 


4H. 7. 4. 


perk. ſect. 
768, 769. 


21Fd, 3. 29. 


Co. 5. 1 I2, 


21Fd. 4. 58. 


1.7. 4 
Dier 347. 
» H. 6. 24. 


Paſche 8. 
Co. B. Jac. 


4 H. 1 


Kel, 


Co. 1. 15 
Dicr 337. 


Chap. 21. Of n OBLIGATIO N. 375 


refuſe it; in this caſe, it ſeems, he hath no remedy for his mo- * P. 38g. 
ney ; Sed quere. 2h 

In all cafes when the condition is not performed, or is broken, io When 
the obligation is forfeit, and till then it cannot be forfeit: and there- the conditi- 
fore, if one be bound in an obligation, with condition to pay me 9.” Sn 
10d. at Eaſter ; before the day come, the obligation cannot be for- een 
feit; but if it be not paid at the day, the obligation is forfeit: and to be brok- 
yet if the obligee himſeif be the cauſe of the breach of the con- en, and the 
dition, or the thing to be done by the condition is now become im- obligation 
poſſible by the act of God, the obligation is now become without 3 ws 
penalty: as if in the old days I had been bound in an obligation to 
an Abbot, that 4. ſhould inteoff him before Chriſtmas; if 4. en- To make a 
ter into religion, my bond had been preſently forfeited : but other- feoffment. 
wiſe it had been, if A. had been profeſſed under the obedience of 
the obligee himſelf. . 

If the condition be to make a feoffinent of land to me ſuch a day, 
and he be not upon the land ready to make the feoffinent ; albeit [ 
come not there to receive it, yet the condition is broken. 

f the condition be thai, when the obligor ſhall come to his 
aunt, he will infeoff the obligee, or the heirs of his body; in this 
caſe, he muſt do it as ſoon as he doth come to her and the obligee 
ſhall requeſt the feoffment, or the obligation is forfeit, 

If the condition be to infeoff me of a manor by a day, and be- 
fore the day the obligor doth make a ſeoffment of it to another 
hereby the condition is broken, and the obligation forteit : and 
though the obligor repurchaſe it again before the day, and then 
make the feoffment, yet this will not cure the breach. 

If the condition be, to enfeoff B and C. and one of them die 
before the time be paſt wherein it ſhould be done; in this caſe, he 
muſt enfeoff the ſurvivor of them, or the condition is broken. 

If the condition be, that if the obligor before Michaelmas make To make a 
a leaſe to the obligee for thirty-one years, if A. will aſſent, and leaſe. 
if he will not aſſent then for twenty - one years, that then; We. if 
A. do not aſſent, and the leaſe for twenty-one years be not made 
before Michaelmas, the obligation is forteit. 

If the condition be, that the obligor ſhall make me an eſtate To make an 
upon requeſt, and he tender me an eſtate before I requeſt it, and eſtate. 
afterwards I do requeſt it, and he doth refuſe it; in this caſe, the 
condition is broken, and the obligation forfeit, 

If the condition be, that the obligor ſhall make me a good 
eſtate of land (being copyhold land) and he doth ſurrender it ab- 
ſolutely, and the homage, when they preſent it, do preſent it con- 
ditionally ; this is no breach of the condition. 

* If the condition be, to make a good eſtate of land in fee- ſin- * P. 390; 
ple to A. (a women) before ſuch a time, and before ſuch time the 
obligor taketh A. io wife, and the day paſs, and no eſtate is made; 
in this caſe, the condition is broken, and the obligation forfeit. 

But if the obligation be made. to the woman herſelf, then it is 
diſpenſed with by the inter- marriage 

If the condition be, that the obligor and his ſon ſhall do all To make 
ſuch acts for the better aſſuring of land, as the obligee or his further 
counſel thall deviſe ; and the obli_ee deviſe and tender a releaſe *Vurance. 
to the oblizor and his ſon to ſea}, and they delay and refuſe to 
ſeal it, until they can ſhew it to their counſel to be adviſed upon 


it; this is a breach of the condition: but if they Le illiterate 
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and refuſe to ſea! it until they can get it read ; this is no breach of 
the condition. he 
To ſave lf the condition be, that the obligor ſhall fave the obligee harm- Dier 1g, 
harmiels, leſs from ſuch a debt, for which the obligee is ſurety for the obli- 1). 
gor, and the obligee cometh at the time, and to the place, when!“ "4 
and where the money, for which he is engaged, is to be paid, C. ; 
and finding no body ready to pay the money, he doth pay it himſelf Old Bock 
to ſave the forfeiture of the obligation; hereby the condition to Eur 11, 
ſave harmleſs is broken, and the obligation forfeit. And therefore 
much more if the obligee be ſued, arreſted, outlawed, or taken 
in execution for the debt of the principal: ſo alſo if the obligee 
be put in fear of arreſt for the debt of the principal, and therefore 
dare not go about his buſineſs; by this the condition 1s broken, 
But if the obligee be ſued unjuſtly, either becauſe he is ſued be- 
fore the money is due, or otherwiſe ; or if the bond, in which he 
is bound, be againſt law and vod; and he ſuffer himſelf to be un- 
juſtly vexed thereupon and doth not take ee of it; it ſeems 
this is no breach of the condition of the bond to ſave harmleſs. 

If a bailiff diſtrain beaſts on a withernam, and afterwards re- 2 H. 4. g, 
deliver them to the party of whom he had them, and take a bond 
fiom him with condition to fave him harmleſs from him for whom 
the beaſts were taken, and after he doth bring a detinue againſt 
the bailiff for the beaſts ; in this caſe, the condition is not broken; 
for this action will not lie in this caſe. 

To pay mo» If the condition be to pay money to me at a day and place cer- Kew. 6. 
ney. tain, and the money is not tendered at the time and place; albeit 

there be no body ready to receive it, if it be tendered, yet the con- 

dition is broken. 

If the condition be to pay money to me at a day and place, and Bro, Oblz, 
the obligor in his going to the place is robbed of the money ſo as he 9. 
cannot pay him; in this cafe, notwithſtanding, the condition is 
broken, and the obligation forfeit, and this will not excule it. 

* If the condition be to pay money to me at a day and place, Kelw, Ce. 
and I, ſeeing him going to the place to pay the money, do wiſh him 
to forbear, and thereupon he doth ſo, and doth not pay it; in this 
caſe, the obligation is forſeit, and this will not excuſe. Bur if [ 
do violently and actually detain and hinder him, ſo that he cannot 
pay it, this will excuſe him. 

To pay rent. If the condition be to pay me the rent reſerved on ſuch a leafe, jj, 1. 
| at the times limited by the leaſe, and it be not accordingly ; hereby Mclineux 
the condition is broken, albeit I do never demand the rent, cale, 

If the condition be to pay me the rent relerved on ſuch a leaſe, pro, Ob. 
and I enter upon all or part of the land demiſed, fo as the rent is 
ſuſpended fo long as I keep the poſſeſſion; in this caſe, the non- 

yment of the rent during the time of the ſuſpenſion of the rent, 
1s no breach of the condition. | 

For quiet If the condition be that I ſhall enjoy land without the inter- Dier 30. 
enjoy ing. ruption of any perſon whatſoever, and afterwards I do forteit it 
myſelf by non-payment of rent, or the like ; this is no breach of 
the condition. 
If the condition be, that the obligor ſhall ſuffer the obligee Dier 253 


F. 391. 


to enjoy lands, c. and that without the let of him, Ic. or any 17 E 


other perſon or perſons, c. and one that hath an elder title doth 
enter ; this is no breach of the condition. But if he procure 
this entry and diſturbance, this is a breach of the condition. 
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If the condition be, that H. and others ſhall} quietly enjoy land, 
and A. the obligor and B. the obligee doth diſturb the others; it 
ſeems by this diſturbance the condition is broken. 

If the condition be, that the obligor ſhall not diſturb me in the 
keeping of my courts, and he keep the courts and take the fees 
himſelf ; this is a breach of the condition. 

If one make a feoffment of land to me, and make me an obli- 
gation with condition to defend the land for twelve years, Wc. and 
] am entered on by a ſtranger, but never impleaded ; in this caſe, 
the condition is broken. 

If the condition be, to ſtand to the award of I. S. and the obligor % land to 
doth afterward countermand the ſubmiſſion made to J. S. this is a an award. 
breach of the condition. Fadum non dicitur quad non perſeverat. 

If the condition be, that I ſhall have licence to carry wood ſeven To give a 
years, and the obligor doth give me a licence for ſeven years, and licence. 
then doth revoke it again; this is a breach of the condition. 

If the condition be, that I. S. ſhall give me licence to go over 
his ground, and J. S. doth fo, but another doth interrupt me; this 
is no breach of the condition. And yet if the condition be, that 
I ſhall have licence to go over that ground, there perhaps fuch an 
interruption * may be a breach of the condition. 

If an obligation be made to me with condition, to appear in 
ſuch a court ſuch a day, and at the day he is kept in priſon at my 
ſuit ſo as he cannot appear; in this caſe, his non- appearance is no 
breach of the condition, for his impriſonment ſhalt excuſe him. 
But if his impriſonment be for felony, or any other ſuch like cauſe 
of his own, contra. 

If the condition be, to appear in ſuch a court ſuch a day, and 
before the day a Superſedeas doth come to the ſheriff; yet, if the 
oblizor do not appear, the obligation is forfeit. 

If the condition be, that the obligor ſhall ride with J. S. to Do- To ride to 
ver ſuch a day, and J. S. doth not go thither that day; in this Dover. 
caſe, it ſeems, the condition is broken, and that he muft procure 
J. S. to go thither and ride with him at his peril. 

If Il make a leaſe for years, and the lefſee doth enter into an Not to alien. 
obligation with condition that he ſhall not alien the land demiſed 
without my licence, and I die, and then he doth alien it; it ſeems 
this is a breach of the condition. 

If the condition be, that J. S. ſhall ſerve me in all my honeſt T0 ſerxe. 
and lawful commands; or that J S. ſhall be a good and honeſt 
ſervant to me one year; in the firſt caſe, if I command him no- 
thing, the condition is not broken, albeit he never tender his ſer- 
vice; but in the laſt caſe, it ſeems he is to tender his ſervice to 
me, or otherwiſe the condition will be broken. But if I refuſe his 
ſervice when it is tendred, or he die within the time, the obligation 
1s diſcharged. And yet if he depart away within the time, the 
condition 1s broken, | 

If the condition be, that J. thall marry B. by a day, and be- To mrs a 
fore the day the obligor himſelf doth marry her: in this caſe the woman. 
condition is broken. But if the obligee marry her before the day, 
the obligation is diſcharged. 

If the condition be, to perform the covenants and payments of To perform 
a deed, and the deed doth contain a feoffment, and this is on covenants. 
condition that if the feoffor pay ſuch a ſum of money he ſhall 
re-enter, and he doth not pay i:; in this cafe, this non-payment 

| is 


* P. 392. 
To appear. 


* 


is no breach of the condition, But if 4. let land by indenture to Adjudge : 
B. for years rendring rent, and B. doth bind himſelf in an obliga- Griffin wi Co. 5. 24 
tion with condition to perform all the covenants contained in the; 10 = Perk. ſes 
indenture, and the rent is unpaid ; this is a breach of the condi- * Ex 
tion, and cauſe of forfeiture of the obligation. | Ed. 4. 27 

To keep If the condition be for the ſafe keeping of priſoners, and one Curia Tj, 

priſoners. doth eſcape that is in execution, and in priſon under colour of an 37 Ei, 
execution, or the like, but in truth and in judgment of law is no 
priſoner; this eſcape is no breach of the condition. See more in 

a Condition, at numb. 10. . 

* P. 393 * If the condition of an obligation conſiſt of two parts in the Co. ſuper 

11. By what disjunctive, or be to do one of two things before, or at a day cer- Lit. 20). 

means and tain, and both the things are poſſible at the time of the making of 

3 an ob- the obligation, and before the time of performance one of the 

N things is become impoſſible to be done by the act of God, or by 

original cre- the act of the obligee himſelf; in this caſe, the obligation is diſ- 

ation, doth charged for ever. Ard therefore if the condition be, that if the co. . ,, 

or may be- obligor ſhall ſell away his wife's land, if then he ſhall either in his 1b H 1.4, $ held in 

ay Es life-time purchaſe to his wife and her heirs and aſſigns, land of as the Exche: 

Yan 3 good right and value, as the money by him received or had by or ure FH 

| by matter ex upon the ſaid fale ſhall amount unto, or elſe do and ſhall leave 

peſt facto: unto her by legacy, er otherwiſe, as much money as ſhall be by cerie Co. 

*. him received upon ſuch ſale, that then, Ic. and the obligor doth B. Hill 37; 
ſell his wife's land, and then his wife doth die before him, ſo that Eliz, 
he cannot leave her the money ; in this caſe, the obligation is 
diſcharged, and the huſband is not bound to purchaſe land to her Adjudged 
and her heirs, So if the condition be, that if J. S. do not prove Dyer 162 8 © 
the ſuggeſtion of a bill depending in the court of requeſts before 15 H. 7. . Re 


ham verſus 
Ewre. 


Pro Oblig. 
6 88. 29. 4 
H 7.6, 


the utas of Hilary, that then he ſhall pay 200. Wc. and J. S. die 4 H. 7-4. 
before the utas ; hereby the obligation is diſcharged for ever, and ks 
he is not bound to pay the 2o/. So if the condition be, that if {hq wv. 
the obligor appear in the King's-Bench in Eaſter term, or pay 20ʃ. 

to the obligee at Michaelmas, and the obligor die before Eaſter 
term; hereby the obligation is diſcharged : but if he do not ap- 

pear in Eaſter term and outlive the term, and die after; then it 

ſeems the 2o0/. muſt be paid at Michaelmas, or the obligation is 
forfeit, So if the condition be, that the obligor ſhall marry 4. 
before Eaſter, or pay 2ol. to the pbligee at Michaelmas, and 4. 

die, or become mad before Eafter, or the obligee marry A. him- 

ſelf, and the marriage doth continue between them until Eaſter 

be paſt; in all theſe caſes the obligation is diſcharged for ever. 

But when the thing is become impoſſible by the act or laches of 

the obligor, the law is otherwiſe. And therefore if the condition 

be, that A. ſhall marry with B. before Eaſter, or that the obligor 

ſhall pay unto the obligee 20/. at Michaelmas, and the obligor 
himſelf marry with B. and the marriage doth continue until after 
Fafter ; hereby the obligation is not diſcharged, So if the con- 
dition be to deliver up an obligation before Eaſter, or give a re- 

leaſe at Michaelmas, and the obligor doth looſe the obligation, or 

the obligation is burnt ; hereby the obligation 1s not diſcharged, 

for if he doth not make the releale at Michaelmas, he doth tor- 

feit the obligation, | 


* 


Co. 8. 119. 


it, Bar, 37. 


— 


(1) See further how conditions in the disjund ive are to be performed, Bac. Abr. Obligations (F. . 
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Chap. 21. O an OBLIGATION. 379 
3 Ed. 4.4r. If the condition of an obligation conſiſt of one part only, or be 
Co. g. 22. to do one thing at a time certain, and that thing at the time of 
Perk. ſet. the obligation made is poſſible to be done, but afterwards, and be- 


* fore theꝰ time when it is to be performed, it doth become impoſ- *® P. 394. 
x ER ſible by the act of God, or the act of the obligee ; in this caſe 
| alſo, the obligation is gone and diſcharged for ever. And there- 
fore if the condition be to appear in perſon ſuch a day in ſuch a 
court, and before the Cay the obligor die, or at the day the water 
doth ariſe ſo high that he cannot travel to the place without peril 
of life; in theſe caſes, the obligation is diſcharged. So it the 
condition be, that A. ſhall marry B. before Eaſter, and before the 
time A. or B. die, or become mad, or the obligee marry B. and 
the marriage doth continue until atter the day ; in all theſe caſes, 
the obligation is diſcharged. But if the thing become impoſlible by 
the act of the obligor, contra. And therefore if the condition be, 
that the obligor ſhall appear ſuch a day, and before, and at the 
day, he is impriſoned through ſome default of his own fo that he 
: © heldin cannot appear, this will not excuſe him, no more than in caſe 
Y the Exche- where he is ſo fick that he cannot appear without peril of his life. 
quer. 3Cur. So if the condition be, that B. ſhall marry C. before Eaſter, and 
the obligor himſelf marry her, and the marriage doth continue un- 
Canis Co. til after the time; in this caſe, the obligation is forfeit, So if the 
B. Hill 37. condition give the obligor time all his life-time to do the thing, the 
Elis. obligation is not diſcharged by his death, but in this caſe he muſt 
do it ducing his life-time at his peril. 
Adiudged If the condition be, that the obligor ſhall deliver to the obligee 
, 5 Eli. an obligation, or ſuch a releaſe as the counſel of the obligee ſhall 
8 Co, B. deviſe, before Michaelmas, and the counſel of the obligee deviſe 


+ & 1 = . * . . . 

1 bier weine no releaſe before Michaelmas; hereby the obligation is gone for 
9. Ewre. ever. : : F 

B. Pro Oblie. If the obligation depend upon, or be neceſſary to, ſome other 


6 88. 29. 4. deed, and that deed become void, in this caſe the obligation is 
H 17.6, become void alſo; as if the condition of the obligation be, to 
perform the covenants of an indenture, and afterwards the cove- 
nants be diſcharged or become void ; by this means the obligation 
is diſcharged and gone for ever. And if one make a leaſe for / ; 
years, rendring rent, and the leſſee enter into an obligation with luce „A- 
condition to pay the rent to the leſſor, and after it fall out ſo that -- 4 PS. | 
the leſſee is evicted out of the land by an elder tiile, whereby the 
rent in law is gone ; in this caſe, and by this means, the obligation 
is diſcharged and gone alſo. But if the eviction be but of a part 
of the land, contra. 
Co. 5. 119. If an obligation be made to me, and delivered to J. S. to my 
uſe, and, when it is tendred to me, | do' refuſe it and diſagree 
to it; hereby it is become void, and cannot afterwards be made 
good again. So if an obligation be made to my wife, and I dita- 
gree to it; hereby it is become void. 
it, Bar. 3. By a releaſe made from the obligee to the obligor, or to one 
* of the obligors if there be more than one, the obligation may & p. 395- 
be diſcharged. And therefore, if an obligation be made to me 
with condition to 'pay money, and | by my deed releaſe it, or ac- 
knowledge mylelf ſatisfied for the debt; albeit I receive none of it, 
or that I receive but part of it in full ſatisſaction of the debt; by 
this the obligation is diſcharged for evcr. 


If 


Of an OBLIGATION. Chap 2. 


If the obligee make the obligor, or one of the obligors, or all Bre. 
the obligors, his executor, or his executors ; hereby the obliga- 61. cu i 
tion is diſcharged for ever. But the granting of letters of admi- 36. l. l 
niſtration to one, or more of the obligors, is no diſcharge of 1 
obligation. And if the obligor make the obligee his executor, J. 4 TY 
this is no diſcharge of the obligation. | 

If the obligee be a woman, and take the obligor to huſband, py, O, 
hereby the obligation is diſcharged. 5 

If the condition be to enfeoff X. S. (a woman) before ſuch a pit: Bur: 
time, and before the day the obligor doth marry the woman; this 133. 
doth not diſcharge the obligation. 

If the condition be to ſerve me ſeven years, and within the Dier 3g. 
time I licence him to depart, it ſeems that hereby the obligation is 
diſcharged : and yet if the condition be to ſtand to an award, and 
it is awarded that one of the parties ſhall pay 5/. a year for ſeven 
years towards the education of J. S. and J. S. die within the ſeven 
years, the obligation is not diſcharged by his death, but the money 
muſt be paid during the time notwithſtanding. 

If the condition be to do two things, or ſtand upon divers points; Dier 35. 
and the obligee, ſuppoſing the breach of one of them, doth fue 
the obligor, and the iſſue being joined upon that point it is found 
againſt the plaintiff, and he is barred ; hereby the whole obligation 
is diſcharged ; and, fo long as that judgment is in force, he can 
never ſue the obligation upon any other point within the condition. 

If the condition be to ſatisfy me for goods I have delivered to p;, Bun- 
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J. S. if they be loſt, and afterwards they be loft, and I fue J. S. 63. Co, ſuper 
and have him in execution for them; by this the obligation is not Lit. 236. 

diſcharged : but perhaps when I have ſatisfaction of J. S. being in n 

execution for the goods, the obligation may be gone. | | = i 

And in all caſes by which a deed in general may become void by 103. 21H, 
matter ex poſt facto, as by raſure or the like, an obligation may be- 23. Bro. 

come void. Defeaſane 

. in toto. 

(1)Ad 

containing 

totally une 


condition, 


CHA? bond, in t 
parties by 
feaſance, 
Fin. Aör. 


371, 


Barre 
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Chap. 22. Of « DEFEASANCE, 


C1 A F. AMIE 


Of a Defeaſance. 


nexed to an eſtate ; and ſometimes the condition of an Defeaſance, | 
obligation made with, and annexed to, the obligation at the time . J 
of making thereof: but it is more peculiarly and properly applied | 
to ſuch conditional inſtruments, as are made in defeaſance and 
avoidance of ſtatutes and recognizances, at the time of entring into 
the ſame ſtatutes or recognizances; and to ſuch conditional inſtru- 
ments, as are made in defeaſance of ftatutes, obligations, and the 
like, after the time of the ſame ſtatutes entered into, and obligati- 
ons, c. made: and it is therefore defined as follows. 
A defeaſance is a condition relating to a dead, as to an obliga- 
tion, recognizance, ſtatute, or the like, which being performed, 
by the qbligor or recogniſor, the act is diſabled and made void, as 
if it had never been done; which differeth from a condition only 
in this, that this is always made at the ſame time, and annexed 
to, or inſerted in, the ſame deed; but that is always made in a 
deed by itſelf, and for the moſt part made after the deed where- 
unto it hath relation (1). 
Co, ſuper There is no inheritance executory, as rents, annuities, condi- 2. Where 
Lit. 236. tions, warranties, covenants, and ſuch like, but may by a defea- and in what 


"= in a large ſenſe doth ſometimes ſignify a condition an- * P, 396. 


un fance, made with the mutual conſent of all thoſe which were par- _ 8 
Ws 17 ties to the creation thereof at the ſame, or at any time after, be may be; 


103. 21.7. aunulled, diſcharged and defeated. And ſo is the law of ſtatutes, and what 
23. Bro. recognizances, obligations, and the like; yet ſo, as in all theſe things may 
e caſes regularly, the defeaſance muſt be made eadem modo as the de eres 
tolo. thing to be defeated was and is created, vis. if the one be by tele 
. . „ thereby; 
deed, the other muſt be ſo alſo: for it is a rule, that in all caſes, and where, 
where any executory thing is created by a deed, that the ſame and what 
thing, by the conſent of all perſons who were parties to the crea- not. 
tion of it, may be by their deed defeated and annulled ; and there- £4 
fore that warranties, recognizances, rents, charges, annuities, cove- #* = + 4/4 
nants, leaſes for years, uſes at common law, and ſuch like, may, io by : ihe 
by a defeaſance made with mutual conſent of all thoſe that were . E.. aw Hot 
parties to the creation of it by deed, be diſcharged and avoided.e-ec.- .. ca—, 
Nil eft tam conveniens naturali æguitati quam quod unumquodgue *-—* 3 
diſſolvi poteſt eo liga mine quo ligatur And therefore» by ſuch 22. 22 


revocation, but the owe itſelf created, may be utterly defeated . A 
and avoided: but eſtates of inheritance, and other eſtates in tail or 
for lite, executed by livery, Qc. cannot be avoided by defeaſance 


—— 
— — 


(1) A defeaſance is a collateral deed, made at the ſame time with a feoffment or other conveyance, 
containing certain conditions, upon the performance of which the eſtate then created may be defeated or 
totally undone. 2 Bl. Com. 327. A defeaſance on bond, or recognizance, or judgment recovered, is 2 
condition, which, when performed, defeats or undoes it: it differs only from the common condition of a 
bond, in that the one is always inſerted in the deed or bond itſelf, the other is made between the ſame 
parties by a ſeparate, and frequently a ſubſequent deed. bid. 342.—See further as to the nature of de- 
feaſznce, and what ſhall be ſaid to amount to cae, in Cem. Dig. Deſeaſance (A.) Med Iift. 293.-- 
Vin. 4or, Defeaſance (F). rg 


mace 


4 
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Of a DEFEASANCE. Chap, 2 
made after the time of their creation and firſt making. And yet by 
* another deed of defeaſance made at the time, a feoffment, re- 
leaſe, leaſe for life, or other executed thing, may be avoided, as 
well as if ic were by condition within the tame deed: as if a diſ- 
ſeiſee releaſe to the diſſeiſor, this releaſe cannot be defeated by an 


Dindenture of defeaſance made afterwards ; but. it may be defeated 


. Li. by an indenture of defeaſance made at the ſame time. Que in con- 


2 


What 


tinenti fiunt in eſſe videntur (1). 


To make a defeaſance, theſe things are requiſite : 1. That the, 1 uz 


3 
ſhall be ſaid defeaſance be made eodem modo, as the thing to be defeated is cre- 


2a goed de- 
feaſance ; 


and what 


not. 
For the 


manner of cite the ſtatute or the obligation, (as for the moſt part it doth, ) that 
it. 


For the 
matter of 


* 


ated: for if the obligee by word only diſcharge the obligor, or grant 
not to ſue him; this will not defeat the obligation; it muſt be b | 
deed therefore, as the former was. But whether the deed or de- 2] Bro. De 
feaſance be indented or poll is not material: 2. b That if it do re- fea: 12. 

| Fitz. Barre 
it be done truly: for if a defeaſance be made of a ſtatute or an] Plos. 
obligation, which is recited to be made the tenth day of May, 393. 
whereas in truth it beareth date the firſt day of May, this defea- | 
ſance is void. 3. © That it be made between the ſame perſons that c] 14 H. B. 
were parties to the firſt deed, fc. and therefore, if A. be bound 10. Bro, 
in an obligation to B. in 20/. and B. make a defeaſance to C. that ſn 
if C. pay him 201. the obligation made by A. ſhall be void; this 
is no good defeaſance, becauſe it is not made between the ſame 
parties. 4 And yet if a ſtatute be made to the huſband and wife, d] Bro. ti. 
and the huſband alone join in the making of a defeaſance, this is a Defeaſance 
good defeaſance. 4. © That it be made after the making of the 3. 
recognizance, obligation, &c. and not before: for if A. grant to e] Bro. De- 
B. that if B. will be bound to him in 20/. by obligation, that the feaſance 5. 
obligation ſhall be void; and after B. doth bind himſelf to A. in 
an obligation of 2o/. that defeaſance is not good becauſe it is be- 
fore the obligation. f And yet if the date of the defeaſance be be · ] Dier 315, 
fore the date of the recognizance, &c. and it be delivered after, 
it is good enough. 5. That it be made of a thing defeaſible: 
E for it a difleiſce releaſe his right to the terre-tenant, and after 8] Plow. 
there is a defeaſance made between them, that, if the releaſor eee 
ſhall pay 201. to the releaſee, the releaſe ſhall be void; this is a, 
void defeaſance. h And yet a releaſe may be avoided by a con- h] Bro. De- 


dition or deſeaſance made at the time of making of a teleaſe as feaſance, 6.9 
8 


well as a feoffment. 1 __ 

If the defeaſance of a recognizance, obligation, tc. be, that if 3 e 
the cogniſor, or obligor, Cc. pay a ſum of money, or do not diſ- Symb. pr, 
turb the execution of the will of J. S. or do make a leaſe for years Defeaſance 
to J: S. or the like; theſe are good defeaſances. As if the grantee in too. 
of a rent- charge grant to his grantor, that if he ſhall pay him 200. 20 H. 5. 24 
ſuch a day, the grant of the rent ſhall be void. Albeit the condition 21 H. 7. 32. 
of an obligation, that is repugnant to the obligation itſelf, is void, Fiz, Barre 
and the obligation ſingle ; yet it is otherwiſe in caſe of a defeaſance 35 


* P. 398. made after the obligation; for this is good, notwithſtanding it 


be repugnant. And therefore if the obligee, after the obligation 
made, grant by deed to the obligor, that the obligation ſhall be 
void ; or that he will not ſue the obligation at all; or that he will 
not ſue the obligation until ſuch a time; or that the obligation 


— 


(e, 


(1) See accordingly, and further in 1 Weed 786.—Cem, Dig. Defeatance (B.) — Is. Abr. Defeaſance 
; | ſhall 


Chap. 


Bro. De 
4.7 H. 6 
11 H. 7. 
Perk, fet 


69. 


Bro. De- 
feaſance 
Conditior 
120. 


Agreed 
Paſche. 8. 
& Ja. Co. | 
Per Juſt. 
Bridgman, 


Bro. De- 
feaſauce 7. 


(i) See f 


14. 
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Chap. 22. Of a DEFEASANCE. 
" - - ſhall be diſcharged ; - theſe defeaſances are good to avoid the obli- 


Bro, Defea, If the feoffee with warranty grant, that neither he nor his heirs 


4. 7H. 6. 43. ſhall take benefit of the warranty of the feoffor or his heirs ; this is 
21 H. a good defeaſance of the warranty: and if he grant, not to vouch, 
3 this will diſcharge the voucher: and if he grant, not to bring a 
50 warrantia chartæ, this will bar him of that remedy. In like 
manner it is, if the grantee of a rent- charge grant to the grantor, 
that he will not take any benefit by the grant, this is a total diſ- 
charge; and if he grant, that he will not bring an annuity, this is 
a diſcharge of the perſon; and if he grant, that he will not diſtrain 
the land for the rent, this is a diſcharge of the land. 
Bro, De- If one make a leaſe for life by deed, and after by another deed 
feaſance ii · doth grant to his lefſee, that he ſhall not be impeached for waſte ; 
Condition, this is a good diſcharge : and if the leſſee afterwards grant by deed 
9 80 to the leſſor, that if he ſhall bring an action of waſte againſt the 
leſſee, that he will not make 8 nor take advantage of the 
deed of diſcharge; this is a good defeaſance of the diſcharge. So 
that hereby it ſeems a defeaſance may be of a defeaſance, and one 
Acreed defeaſance after another, and regularly the laſt ſhall ſtand. And 
Paſche. 3. therefore, if a leaſe for years be made on condition to pay 20l. at 
& ſa. Co. B. Faſter, and the leaſe to be void, and before Eaſter the leſſor and 
Per jul leſſee agree, that, if the leſſor pay it at Eaſter following, the leaſe 
$:10894%* hall be void, and before that time they make the like agreement 
for another year ; it ſeeins theſe be good defeaſances, and that the 
laſt ſhall ſtand. | 
Bro. De- If the defeaſance after execution made upon a ſtatute be thus, 
f.aſauce 7. that, if the conuſor pay ſo much money, the ſtatute ſhall be void; 
it ſeems, by this the ſtatute and execution thereupon is void ; how- 
beit, it is beſt to add theſe words in the defeaſance] and the execu- 
tion thereupon. | (1). 

And now being coming towards an end, we come to the laſt 
aſſurance of a man's life, or that kind of aſſurance that men do 
commonly make when they are near and towaids the end of their 
life, vis, a Teſtament. 
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(1) See further in Yin, Abr. Defeaſance (D). 
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Chap. 22, 


384 Of a TESTAMENT. = 
| | Tern 
CH II. d the L 
| tit. D 
Of a Teſtament. L. 
| | Swinb 
* P. 299. * Teftament is the full and compleat declaration of a man's Terms of 3 
1. Teſta- mind or laſt will of that he would have to be done after his the Lay, 
ment, id. 1th: It is in Latin Teflamentum, i. e. Teſtatio mentis, the wit- ag Bro, 
neſs of a man's mind; and to deviſe by teſtament, is to ſpeak by Co. hw 
a man's will what his mind is, to have done after his death: and Lit. i. 
this is ſometimes called a will or laſt will; for theſe words are Swind. af 
Synonima, and are as it ſeems promiſcuouſly uſed in our la: 44 
how ſoever, by the civil law it is then only ſaid to be a teſtament, 
when there is an executor made and named in it; and when there a 
Codicil, is none, but a codicil only; for a codicil is the fame that a teſta- aq” | 
Vid. ment is, but that it is without an executor; and a man can make 1 
but one teſtament that ſhail take effect, but he may make as many 2%. S0 
codicils as he will. And by the common law where lands or tene- 132. 13 
ments are deviſed in writing, albeit there be no executor named, . 
yet there it is properly called a laſt will, and where it doth concern 
chattles only, a teſtament (1). He that doth make the teſtament 
Teſtator. is called the teſtator: and when a man dieth without will, he is 
Inteſtate. ſaid to die inteſtate. 
1 Olk teſtaments there be two forts, namely, a teſtament in writing, Perk. #9, 
ritten. or a written teſtament ; which is, where the mind of the teftator 476. Co. 
in his life · time, by himſelf or ſome other by his appointment, is put ſuper Li, 
in writing: and a teſtament by word, or without writing, which is, “ 
where a man is fick, and for fear leſt death or want of memory or 
ſpeech ſhould ſurpriſe him, that he ſhould be prevented if he ſtayed : 
the writing of his teſtament, deſireth his neighbours and friends to 750 on 
f bear witneſs of his laſt will, and then declareth the fame preſently co. 5 - 
Nuncupa- by word before thei: and this is called a Nuncupative, or a Plow. 288 
« 6h Nuncupatory teſtament : and this being after his death proved by Co. ſuper 
witnefſes, and put in writing by the ordinary, is of as great force q 0s 
for any other thing but land, as when at the firſt in the life of the . 
teſtator it is put in writing. A codicil alſo is in writing, or 
by word, as a teſtament is: the civilians have other diviſions 
of wills and teſtaments, as folemn and unſolemn, privileged 
or unprivileged, whereof the common law maketh no mention. 
(1) See further as to what may be deemed a will or a teſtament, and the difference between them, i 
$7vinb. 6th edit. p. 1.—Bac, Abr. Tit. Wills and Teſtaments (A.)—4.Burn's Eccl. Law. 41.—3d « 
With reipc& to the introduction and . of wills in England, it may not be improper to ſel:6! 
paſlage from #”right's excellent treatiſe on Ten, 173. where it is ſaid, It was altogether as much agii 
the nature of a feud, that the ſeudatory ſhould diſpoſe of it by will, as that he ſhould otherwiſe alien 
upon this ground it was, that though lands were deviſeable until the conqueſt, or rather until the el 
blihment of teure; yet then, or ſoon after, the power of diipoſing by Will generally vaniſhed, ext! Dier 4. 
of ſecage lands and tenements in ſome cities and burroughr, where it was tetained, or rather indulgt: Bro. Exe- 
it being of lictle con!cquence into what hands ſuch tenures fell. And chu far it is true, that Nallun i: utor 185. 
famentum apud nos manſit pro lege, until the ſtatutes 32 and 34 Hen, 8. gave a teſtamentary power ot 9. 6. 19, 
lande, ſubj ect only to the reſtrictions and conditions of thoſe ſtatutes. But though lands were not, 1. | 
ſuggeſted, deviſable from the time of the conqueſt until the time of Henry 8. yet upon a diſtinction fi 
ed, loon after the ſtatute Quia emptores terrarum, between the land and the «fe or profits of the lu 
fe:ffments to uſes were invented; by means whereof a man might, before the ſtatute 27 H. 8. c. 10 | 
will diſpoſe of the profits, though he could not diſpoſe of the /and itielf. ——See more amply as to o. ſuper | 
„It. 209. 


antiquity of teſtaments, and their introduction and progreſs in England. —2 Bl, Cem. chap. 22. and ci 
. Sell. Led. 151, 2d edit. God. Orp. Leg. p. 1, 
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Of a TESTAMENT. 


are two: I. The making of deviſes, or giving of legacies: 2. it. 
The making and ordination of an executor ; for a teſtament can 
be no more without, than a codicil can be with, an executor. 

* Adevite, or legacy, is where a man in his teſtament doth give * P 400. 
any thing to another; the firlt of theſe terms is properly applied to Deviſe or 
the gift of lands, and the laſt to the gift of goods or chattles: legacy. 
and therefore a deviſe ſtrictly is ſaid to be where a man in his “ 
teſtament doth give his lands to another after his deceaſe; and a 
legacy is ſaid to be where a man in his teſtament doth give any 
chattel to another to have after the death of the teſtator ; but 
the word is promiſcuouſly applied to the one and to the other. Deviſor, 
And he that gives by tuch a will, is called the deviſor, and he to 2 WE 
whom the thing is given, the deviſce or |egatee. + hon 

And a deviſe is ſometimes fimple and without condition: as Wotuplex. 
where I give my land to another and his heirs, or I give 2o/, to 
another, without more words, And ſometimes it is with a condi- 
tion: which is, when there is a quality added to the deviſe or le- 
gacy, whereby the effe of it is ſuſpended or hindred, and it 1s 
thereby made to depend on ſome future event. And this conditi- Conditional 
on, in this caſe, may be made alnioſt by any words; as if I give devife. 
to one my land, if he pay 2o/. to my daughter; or ſo as he pay 
2ol. to my daughter; or paying 20/. to my daughter; or I give one 
2ol. if he marry my daughter ; or when he ſhall marty my daugh- 
ter; or ] give my wife 20l. a year, whilft ſhe ſhall live unmar- 
ried ; or I give to him, whoſoever ſhall marry my daughter 20ʃ. 
or the like; in all theſe caſes the deviſe is conditional, The firſt 
kind of deviſe is called by the Civilians a ſimple aſſignation, and the 
latter a conditional aſſignation. : | 

An ex-cutor in a large ſenſe is taken ſor any one that is appointed 1 
to have the diſpoſition and ordering of the goods and chattles of a 1 
man that is dead. And ſo there are three kinds of executors: the 
firſt is a lege conſtitutus, who is therefore called Jegitimus; and 
ſuch a one is the ordinary of the dioceſs, who hath ordinary jurif- 
diction in matters eccleſiaſtical: the ſecond is @ teffatore conſtitutus, 
who is therefore cailed teflamentarius; and he is ſtrictiy and properly _ 
called an executor ; and is defined to be one appointed by a man's laſt Ordinary. 
will and teſtament to have the diſpoſing and adminiſtration of all or 
part of a man's goods and chattles, and to perform a man's laſt will and 
teſtament, according to the contents thereof: the third is ab eprſcopo = 
conſtitutus, who is therefore ſaid to be dativus : and ſuch a one Adminiſtra- 
is an adminiſtrator, who is defined to be one that hath the goods 28 
and chattles of a man dying inteſtate, committed to his charge 
by the ordinary for want of an executor: and his power, benefit, 
and charge is in all things equal to the power, benefit, and 
charge of an executor. | ö 

The executor and adminiſtrator alſo is ſometimes univerſal or Veflex. 
total, i. e. one that hath the power and diſpoſition of the whole 
perſonal eſtate committed ro him. And ſometimes he is particu- 
lar ® or partial, i. e. one that hath the power and diſpoſition of 
ſome part of the eſtate, or of all the eſtate for a time only, com- 
mitted to him. And ſometimes he is abſolute, i. e ſuch a one 
that hath an abſolute power of the eſtate, as executor, or admi- 
niſtrator : and ſometimes he is conditional, f. e. one that hath a Repreſent 
limited and conditional power of the eſtate only. And in both the perſon 


caſes he ſhall be charged and chargeable for ſo much as is _ " the tella- 
q 07 
| c mitted tor. 


SP. 401. 
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The parts of every compleat teſtament whereof it doth conſiſt, 2. The parts 
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mitted to him as the teſtator or inteſtate himſelf: for this cauſe 
the executor is ſaid to repreſent the perſon of the teſtator ; for 
as to the eſtate committed to_his truſt he may charge others, and 
be charged himſelf, ſuc and be ſucd, as the teſtator . himſelf might. 
Aud the eſtate he hath by his executorſhip is ſaid to be in him 
to the uſe of the teſtator and in his right: and that he doth in 
the diſpoſition of his eſtate is ſaid to be in the right and to the 
ute of the teſtator alſo. And the adminiftrator hath the ſame 
power and property over and in the goods and chattles, the ſame 
m_ by ſuit, and ſo far forth ſhall be charged, as the execu- 
tor ; for they differ not in nature, but in name only. And yet the 
, Adminiſtrator is but the ordinary's deputy ; and he may revoke the 
awe 4 ** adminittration, or call the adminiſtrator to an account (1). 
2 v The n1- A teſtament is of that nature, that it doth much differ from Suinb. 12, 
2 ture and ef- ; a 1 
| fect of a teſ. Other acts and deeds, that men do and execute in their life times: Pier 143 
tament, and for albeit it be made, ſealed, and publiſhed in ever ſo ſolemn * w_ 
of a codicil. manner, yet it hath no life nor virtue in it until the teſtator's jj, fed. 
death; for it is a maxim in law, omne teſtamentum morte conſum- 168, 
matum eſt , et voluntas eft ambulatoria uſque ad extremum wite Co. 461, 
exitum : it is therefore reſembled until death to the interlocutory 
ſentence, and after death to the definitive ſentence, of a Judge. 
And hence it is ſaid, Sed legum ſervanda fides : ſuprema wolun- 
tas, quod mandat, ſierigue jubet, parere neceſſe eft. And for this Lit. Bro. 
cauſe a man may alter, or make void his will at his pleaſure ; Seck. 399, 
and he may make as many ne / wills and teſtaments as he will; and 
there are no means under the ſun to bar a man of this liberty. 
And the latter teſtament doth always revoke and overthrow the Lit. ſed. 
former; but otherwiſe it is of a codicil (2); * for a man may 168. Perk. 
make as many of theſe as he will; and make no teſtament at all ; Sect. 478. 
b or if he make a teſtament he may afterwards make as many * Swis. 1; 
codicils as he will, and one of them will not overthrow the 4%... 
other; for in the firſt caſe they muſt be all annexed to the letters ment 20. 
of adminiſtration, and the adminiſtrator muſt perform them; an 
in the latter caſe they muſt be all annexed to the teſtament, and 
the executor muſt take care to perform them. A teftamient there- Plow. 343, 
fore is ſaid to have three degrees. 1. An inception, which is 344. 
the making of it, 2. A progretlion, which is the publication of C., _ 
it. 3. A conſummation, which is the death of the teſtator. In |; 15 
* P. 402. grants therefore, the firſt is of greateſt force, but “ in telta- 
ments the laft is of greateſt force. But when a teſtament is per- 
fet by the death of the party, it doth as effectually give and 
transfer eſtates, and alter the property of lands and goods, as 
acts executed by deeds in the life-time of the parties: for here- Lt. m—_ 
by deſcents of lands are prevented ; and a man may make eftates 67 1 
in fee-ſimple, fee-tail, for life, or years, of lands, tenements, rents, 
reverſions or ſervices, as effectually by teſtament, as by deed ; and 


— 


(i) See more amply as to the different kinds of executors in Swinh, 379,—6th edit. —and in Geo), 

Orp. Leg. 75.— : 5 
(2) Which is either for the explanation or alteration of ſomething in, or for addition of ſomething to 
or for ſubſtraction of ſomething from, the teſtament : and a codicil hath this further uſe and torce in hen, 
that wherever it is added to a teſtament, wherein the teſtator declares that he will have the diſpoſal d 
his eſtate to be in force, either by way of a teſtament, or codicil, or whatever other way the law allows; 
in that caſe, if the teſtament to which ſuch codicil is annexed, afterwards proves to be invalid as a tells 
ment, that is, as to the appointing or conſtituting of an executor, yet it ſhall ſtand good as a codicil; 0 
be obſerved as ſuch by him who adminiſters to the fame. Ged. Orp. Leg. 4. * 
he! 
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theſe eſtates alſo will be good without any livery of ſeiſin or attorn- 
ment. And hereby alſo rents, and power to diſtrain for them, may 
be transferred: conditions created and annexed to eſtates, or to 
Perk, ſet, things deviſed. And therefore they that take by deviſes of lands, 
$05. are ſaid to take in the nature of purchaſers. And if therefore a 
Dier 221. tenant in tail make a feoffment to the uſe of himſelf in fee, and 
aſter deviſe the ſame land to his wife in fee, and die; the ſon is 
not remitted, though the father die ſeiſed: for the deviſe doth pre- 

vent the deſcent (1), 
Co. 6. 23. To the making of every good teſtament, theſe things are requi- 


ſite. 
1. That the teſtator be a perſon able to make a teſtament, and 4- What 


not d ſabled for any ſpecial cauſe, either in reſpect of his perſon, notary 


mind, or condition, or in reſpe& of the thing whereof the teſta- a ſufßcient 
Stat. 32 & ment is to be made. And for this it muſt be known: that a wo- teſtament, 
34H.8.5, man that hath a huſband cannot make a teſtament of her lands or er not. 


Co. 4.51. goods, except it be in ſome ſpecial caſes (2): for of her lands the EG, in re» 
Bro. Teſta» x : . : X ſpect of the 
can make no teſtament, either with or without her huſband's con- perſon that 


1 11 . 4 ſent : of the goods and chattels the hath as executrix, to any other, doth make 


Perk. ſet, ſhe may make an executor without her huſband's conſent ; for if it, and the 
502. Fitz. ſhe do not ſo, the adminiſtration of them muſt be granted to the thing 


Lxccut. 40. next of kin to the deceaſed teſtator, and ſhall not go to the huſ- 1 


Plow. 526, band: but of them ſhe can make no deviſe, either with or without and what 
Fitz. Exe- her huſband's leave, for they are not deviſable; and if ſhe do de- perſons 
cutor 199. yite them, the deviſe is void (3). And of the things due to the may make, 


a a g f , a teſtament: 
wife, whereof ſhe was not poſſeſſed during the marriage, as things tos 


in action (4), and the like, it ſeems ſhe may make her teſtament ; things; or 
at leaſt ſhe may make her huſband executor of her paraphernalia, not; and 
11H. 7.24. vis, her neceſſary wearing apparel, being that which is fit for one bow. 
15Ed. 4. 11. of her rank: ſome ſay ſhe may make a teſtament without her huſ- © ewe 


7 . . t. 
beck e. band's leave; others doubt of this; howbeit all agree, that ſhe „e 
£21, Fitz. id ® 9 {h | h hi f h h ſb d' d h Ga. 2 2 
Executor and not his executor, ſhall have this after her huſband's death, „ , , , 
4 


5.28. 109. and that the huſband cannot give it away from her (5). And of u 


Bro. Teſta- the goods and chattels her huſband hath, either by her or other- 4, for hit (7 
ment 11. wife, ſhe may not make a teſtament, without the licenſe and con- / or OY 
* a4 4. ff 


ſent of her huſband firſt had ſo to do. But with his leave and |  * \\ 
conſent ſhe may make a teſtament of his goods, and make him her 2 Ye {<4 
executor if ſhe will. And it is faid allo, that if ſhe do make a % {5,5 #99 g 


teſtament of his goods, (in truth, without his leave and conſent,) /2z2< "Rage S i 
and he after her death “ ſuffer the will to be proved, and deliver & P. 403 £1 £45 
the goods accordingly ; in this caſe the teſtament is good. And . 5 


yet if the huſband give his wife leave to make a teſtament of his — 
A=. T. £366 5 
(1) See further as to the nature and effect of a will and codicil, in Bac. Abr. Wills. (E.) —Swinb. gr. 7 5 | 

2) A wile, whoſe huſband is banjſhed by act of pariiamenf tor life, may makd a will, ard att Jn ceny 1 bp 
other reſpect as feme ole, 2 Veri. tog. Counteſs of Portland v. Prodgers., ft . 47 F tn 

3) But although the wife, being executrix, may without her huſband's licenſe make her teſtament of © 1 
ſuch goods whereof ſhe is poſſeſſed as executi ix, yet the profits ariſing there from during the marriage | 
all accrue to her huſband, and not unto herſelf as executrix ; fo that without her huſband's approbation 
lhe can make no teſtament of ſuch profits. God. Orp. Leg. p. 31. 

(4) In the caſe of Adams v. Cele.— Ca. Temp. Talb. 168, Ld, Talbot decreed a bond which the huſ- 
bind had in right of his wife, but whereon he had never recovered, to go to the huthand's repreſentative ; 
the huſband being a purchaſer of his wife's fortune by the ſettlement he had made upon her. 

(5) If a woman ſaves money out of her pin-money or ſcparate maintenance, ſhe may diſpoſe of ſuch 
money, or of any jewels, &c. bought with it, by writing in nature of a will, if ſhe dies before her huſ- 
band ; and ſhall have it herſelf if ſhe ſurvives him; and ſuch money, jewels, &c. ſhali not be liable to 
ber liuband's debits, See He lbert v. Herbert, Prec. in Chan. 44: 

Cc 2: goods, 
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goods, and ſhe do ſo, he may revoke the fame at any time in her 

2 life-time, or after her death before the will be proved. But a wo- 

1 man, after contract with any man, may before the marriage make a 
164 1nd ” 


Che 


* 


Al, a, e teſtament as well as any other, and is not at all diſabled hereby (1). 
An infant. An infant, until he be of the age of ore-and-twenty years, can Sta. 32 Pd. 
£ AH. * make no teſtament of his lands by ſtatutes of 32 & 34 H. 8. But 34 H. 8. 
£ by ſpecial cuſtom in ſome places, where land is deviſable by cuf- 7; 5 . 
tom, he may deviſe it ſooner. And of his goods and chattels, _ ins 
he be a boy, he may make a'teſtament at fourteen years of age, Br, Cullen 
and not before; and if a maid, at twelve years of age, and not so. Swii, 
before; and then they may do it without and againſt the conſent 37» 35. 
of their tutor, father, or guardian. And yet ſome fay an infant Co. ſuper | 
cannot make a teſtament of his goods and chattles until he be Lit. 89. 
A lunatic ejghteen years of age (2). A mad or lunatic perſon, during the Perk. ſes. 
Roe. time of his inſanity of mind, cannot make a teſtament of lands or 593» 554 
goods; but ſuch a one as hath his /ucida intervalla, clear or calm 34 
intermiſſions, may during the time of ſuch quietneſs and freedom ,, 
An idiot. of mind make his teſtament, and it will be good. So alſo an idi- 
ot, i. e. ſuch a one as cannot number twenty, or tell what age he 
is, or the like, cannot make a teſtament, or diſpoſe of his lands or 
goods; and albeit he do make a wiſe, reaſonable, and ſenſible teſ- 
tament, yet is the teſtament void. But ſuch a one as is of a mean Swinb. 3. 
underſtanding only, that hath greſſum caput, and is of the middle 49 
ſort between a wiſe man and a fool, is not prohibited to make a teſ- 
a old man. tament. So alſo an old man, that by reaſon of his great age is Swiab. 41. 
childiſh again, or ſo forgetful, that he doth forget his own name, 
cannot make a teſtament; for a teſtament made by ſuch a one is 
void. So alſo it ſeems a drunken man, that is ſo exceſſively drunk, | 
that he is deprived of the ule of reaſon and underſtanding during See mor, 
that time, may not make a teſtament ; for it is requiſite, when the 3 
teſtator doth make his will, that he be of ſound and perfect me- Wo 
mory, * 7. e. that he have a reaſonable memory and underſtanding a Co. 6. 1; 131. 18 
A deaf and to diſpoſe of his eſtate with reaſon, d A man that is both deaf and Hil. 3 C. 125. 
dumb man. dumb, and that is ſo by nature, cannot make a teſtament. But 3 
a man that is ſo by accident, may by writing or ſigns make a tef- 8 
tament. And ſo may a man that is deaf or dumb by nature or ac- b Swin. 53 
i cident. And fo alſo may a man that is blind. An alien born can- 
An alien. not make a teſtament of lands or goods. © A man that is entred e Curia Bg 
A traitor. into religion, cannot make a teſtament. 4 A traitor attainted, from 7 3 RY 
the time of the treaſon committed, can make no teſtament of his þ SE 5 
lands or goods; for they are all forfeit to the King; but after the Swinb. 533 
* P. 404. time he hath a pardon from the King for his offence, “ he may take 
A felon, a teſtament of his lands or goods as another man. A man that is Pretogat. 
attainted or convict of felony cannot make a teſtament of his Reg Pas Ssinh, 28. 
lands or goods, for they are forfeit; but if a man be only indict- . 1 35, 
ed, and die before attainder, his teſtament is good for his lands 5 
and goods both. And if he be indidted, and will not anſwer upon 
his arraignment, but ſtandeth mute, Cc. in this caſe, his lands 


Plow. 
Fitz. 
16. 
Fitz.” 


Swinh. 
GC, Se 
Stat. 31 
34 H. 
Perk. fe 
5. 


37. 


— 


(1) See accordingly, and further as to a teſtament made by a feme- covert, of what things it mis 


made, and in what cafes it ſhall operate, in Swisb. 88,—1 Werd 790.—Ged. Orp. Leg. 29.— Cin. Us (1) By ft 
Deviie (H. 3.)—4 Burn's Ecc. Law. 45. & dot ant wer 
(2) See fully with reſpect to the earlieſt age at which a will may be made of perſonal eſtate, in 1746 ment and e 
to Co. Lit. 89. b. 13th edit. where the various authorities, relating to that diſputed point of doctrigt. 47 97 rerdict. o 
collected and judiciouſly conſidered —and further in Cem. Dig. Deviſe (H. 2) | 3 rerion 
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are not forfeit, and therefore it ſeems he may make a teſtament of 
them (1). And if a man kill himſelf, his teſtament, as to his 4 fe de ſe. 
Plow. 261, goods and chattels is void, but as to his lands is good. 
Fitz. Dec. A man that is outlawed in a perſonal action cannot make a teſta- An outlaw- 
16. ment of his goods and chattels fo long as the outlawry doth con- ed ferſon. 
Fitz, Teſt. i. tinue in force; but of his lands he may make a teſtament. The , 
head or any of the members of a corporation may not make a teſ tion. = 
tament of the lands or goods they have in common; for they ſhall 


a go in ſucceſſion. A villain cannot make a teſtament of his lands A villain. 
or govds, after the Lord hath ſeiſed them. But here note, that 
howſoever the teſtaments of traitors, aliens, felons, outlawed per- 
ſons, and Villains be void, as to the King, or Lord that hath right 
to the lands or goods by forfeiture or otherwiſe, yet it ſeems the 
teſtament is good againſt the teftator himſelf, and all others but 

Suinh. 188. ſuch perſons only. And here note further alſo, by the civil law 
urn oY al ſo the teſtament of divers Others, as excommunicate perſons, 
4 Ul. 8, hereticks, uſurers, inceſtuous perſons, ſodomites, libellers, and the 
Perk, jet, like, are void. But, by our law, the teſtaments of ſuch perſons, 
* at leaſt as to their lands, are good by the ſtatutes that do enable 
men to deviſe their lands. But all other perſons whatſoever, male 
9. or female, old or young, lay or ſpiritual, rich or poor, at any time 


before their death, whilſt they are able to ſpeak fo diſtii Aly, or 

write fo plainly, as another may underſtand them, and underſtand 

that they underſtand themſelves, may make teſtaments of their 

lands, goods, and chattels; and that, albeit they have ſworn to 

the contrary: and none are reſtrained of this liberty, but ſuch as 
are before named. dee more infra to this matter (2). 
Seo more The ſecond thing, required to the making of a good teſtament, Secondly, 
aa, is, that he that doth make it have, at the time of the making of 1 
8 it, animum teſtandi, i. e a mind to diſpoſe, a firm reſolution and bim that 
111. 324, adviſed determination to make a teſtament ; Otherwiſe the teſtament doth make 
125. will be void: for it is the mind, not the words, of the teſtator, it. 

that doth give life to the teſtament : for if a man raſhly, unad- 

viſedly, incidently, jeſtingly, or boaſtingly, and not ſeriouſly, write 

or ſay that ſuch a one ſhall be his executor, or have all his goods, 

or that he will give to ſuch a one ſuch a thing ; this is no teſta- 

ment, nor to be regarded. And the mind of the teſtator herein is 

to be diſcovered by circumſtances: for if at the time he be ſick, 

or ſet hiniſelf ſetiouſiy to make his teſtament, or require witneſſes 

to bear “ witnels of it, it ſhali be deemed in earneſt ; but if it be# P. 405. 

by way of diſcourſe only, or of ſomewhat he will do hereafter, 

or the like, it ſhall be taken for nothing. 
nb, 283, The third thing, required in a good teſtament, is, that the Thirdly, in 
-*:.28;, mind of the teſtator, in the making of it, be free, and not moved 24:48 " 
2 by fear, fraud, or flattery: for when a teſtator is moved to eee 
his teſtament by fear, or circumvented by fraud, or overcome by of it. 
ſome immoderate flattery ; the ſame is void, or at leaſt voidable 
by exception. And therefore if a man by occaſion of ſome preſent 


ä — — 


(1) By ſtatute 12 Ces. 3. c. 20. every perſon arraigned for felony or piracy, who ſha!l ſtand mute, or 
ot aner directly to the offerice, ſhall be convicted thereof, and the cou:t ſhall thereupon a Wale Judg- 
meat and executicn againſt the perſon io itanding mute, in the ſame manner as if he had been con. icted 
” verdict or confeſſion; and ſuch judgment ſhall have all the ſame conſequences in every reipec a> if 
cn perion had been convicted by verdict or conſefiion of ſuch telony or piracy, and ju gment had been 
taereupon awarded. | 
. =) And further, as to what perſons are capable of making teſtaments, i, 2 Bl. Can. 497. Bac. Abr. 

(B. Vis. dor. Deviſe (A) 

fear, 
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fear, or violence, or threatening of future evils, do at the ſame 
time, or afterwards by the ſame motive, make a teſtament ; this 
teſtament is void, not only as to him that put him ſo in fear, but 
as to all others, albeit the teſtator confirm it with an oath. But 
if the cauſe of fear be ſome vain matter, or being weighty is re- 
moved, and the teſtator doth afterwards, when the fear is paſt, 
confirm the teſtament; in this caſe, perhaps the teſtament may be 
good. And if a man by occaſion of ſome fraud or deceit be mov- 
ed to make a teſtament, if the deceit be ſuch as may move a pru- 
dent man or woman, and if it be evil alſo, the teſtament is void or 
voidable at the leaſt; but if the deceit be light and ſmall, or if it 
be to a good end, as where a man is about to give all his eſtate to 
ſome lewd perſon from his wife and children, and they perſwade 
the teſtator that the lewd fellow 1s dead, or the like, and thereby 
procure him to give his eſtate to them; this is a good teſtament. 
And one may by honeſt interceſſions, and modeſt perſwaſions, pro- 
cure another to make himſelf, or a ſtranger, executor to him, or 
the like, and this will not hurt the teſtament. Alſo a man may uſe 
fair and flattering ſpeeches to move the teſtator to make his teſta- 
ment, ard to give his eſtate unto himſelf or ſome friend of his 
except it be in caſe where the flatterer doth fiſt beat or threaten 
him ; or put him in fear, or to his flattery joineth fraud and de- 
ceit, or the teſtator is a perſon of weak judgment, or under the 
— 2 of government of the flatterer, as when the phyſician ſhall 
perſwade his patient under his hands to make his teſtament, and 
= his eſtate to himſelf ; or the wife attending on her huſband in 
is hckneſs ſha]l negle& him, or continually provoke him to give 
her all; or where the perſwader is importurate and will have no 
denial ; or when there is another teſtament made betore; for in all 
theſe caſes, the teſtament will be in danger to be avoided. And if 
I be much privy to another man's mind, and he tell me often in his 
health how he doth intend to ſettle his eftare, and he being ſick, 
Ido of mine own head draw a will according to his mind before 
declared to mie, and bring it to him, and aſk him whether this 
ſhall be his will or no, and he doth conſider of it, and then deliver 
it back to me, and ſay, yea; this is a good teſtament : but if other- 
w:ſe ſome friends of a fick man of their own heads ſhall make a 
P. 406. will, and bring it to a man in extremity of ſickneſs, and read it 
io him, and aſk hin whether this ſhall be his will, and he ſay yea, 
yea; Or if a man be in great extremity, and his friends preſs him 
much, and fo wreſt words from him, eſpecially it it be in advan- 
tage of them, or ſome friends of theirs ; in theſe caſes, the teſta- 
ments ate very ſuſpicic us. 
But as touching theſe two laſt things, Quære bow they ſhall 
Fourthly, in avail in the wills oi land, which are not regulated ſo much by the 
re ſpect of civil law (1). | 
the manner The fouith thing, required in the making of a good teſtament, Swin. 11%. 
ny 3 m 0i is, that the form and order, that the law preſcribeth be obſerved Bro. Tell. 
"Mp poli- in the diſpoſition: and therefore, 1. 1l,at wre be an executor 6x9 
1. Naming of hamed in all teſtaments of goods ard chatteis, and that tha' exe- 
an executor, cutor named be capable of the executorſhip ; for this is ſaid to 


— 1 


- 


(1) A will of lands, made by the permiſſion and under the control of the ſtatutes reſpecting wills ü 
conſidered by the couris of law wot ſo much in the natuie or a teſtament, as of a conveyance declarivy 
the utes to which the land (hall be ſubjea.—ſee 2 Bl. Cem. 378. be 
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be the head and foundation of the teſtament: for if there be never 
ſo many legacies given, and no executor made, this diſpoſition is 
but a codicil, and cannot properly be called a teſtament: ſor in 
this cale, the party dead is faid to die inteſtate, and the admini- 
ſtration of his goods muſt be granted to the widow, or next of 
kin; whereas, on the other ſide, if an executor be appointed, al- 
beit there be no legacy given, yet this diſpoſition is, and is pro- 
Seat. 32 & petly faid to be, a teſtament. 2. If the teſtament be of lands or 2. If it be 
% tenements, it muſt be in writing, and it muſt be committed to of lands, it 
Perk, lect. writing at the time of the making thereof (1): and it is not ſuffi- 1 
ON” of in writing after the death of the teſtator, being 8 
Dier 7. cCient that it be put in writing after the of the teſtator, being 
low. 338. firſt made by word of mouth only, for then it is but nuncupative 
Co. 4.69, ſtill. But if the teſtament be firſt made by word of mouth, and be 
10: 53- afterwards written, and then brought to the teſtator, and he ap- 
prove it for his teſtament ; or if the teſtator, when he doth declare 
his mind, doth appoint that the fame ſhall be written, and there- 
upon the ſame is written accordingly in the life-time of the teſtator; 
theſe are good teſtaments of land, and as good as if they were 
written at the firſt. If therefore one be very ſick, and another 
come to him, and aſk him whether his wife ſhall have his land, 
and he ſay yea, and a clerk being preſent doth put this in writing, 1 
without any precedent commandment or ſubſequent allowance of * ©; 


- 


/ 


the ſick man: this is no good teſtament of the land. 80 if one , 

declare his whole mind before witneſſes, and ſend for a Notary to 24 27 e, 

write it, and die before he come, and he write it after his death; + ee eee 13 

this is no good teſtament for his lands, but a good nuncupative will 0 TY — 

for his goods and chattels, except he declare his mind to be, that it - 2 MM 

ſhall not be his will unleſs it be put in writing, for then perhaps * Per 
14'uiged may not be a good will for his goods and chattels. So if he that”. , LA 
154.1272. doth write the will cannot hear the party ſpeak, and another that f ==< £7/- <=} 

ſtandse by the fick man doth tell him what he doth fay; in this Loh holko . 

caſe, if there be none others preſent * to prove that he reported & p 407 

the very words of the ſick man, this will be no good teſtament of * * 2 

the land, But if a Notary take direction from the fick man for 

his will, and after go away and write it, and then doth bring it 

again and read it to the teſtator, and he approve it; or if it be 

written from his mouth by the Notary according to his mind, and 

his mind were to have it written, alb-it it be not ſhewed or read 

to him aſterwards ; theſe are good teſtaments. So if the Notary 

do only take certain rude notes or directions fiom the ſick man 

which he doth agree unto, and they be afterwards written fair in 

his life-time, and not ſhewed to him again, or not written fair un- 

ti after his death, theſe are good teſtaments of lands. If a ſick 

man bid the Notary make a teſtament of his lands, but doth not 

tell him how, and the Notary make a deviſe of it after his own 

mind, this is no good teſtament : and yet if it be after read unto, 


12. . 


|. 
(1) By the gth ſo. of the Natute 29 Car. 2. c 3. it is enatted that all deviſes and bequeſts of any 
e ferements, deviſable either by force of the ſtatute of wills, or by that ſtatute, or by force of the 
(om of Rent, ui the cultom of any borough, or any ocher particular cuſtom, ſhall be in tra and 
\\enea oy ie party ſo deviſing the ſame, or by ſeme"other per fon in his preſence and by his expreſs direct i- 
in, and ſvail be atieNted and ſub/cribed in the preſence of the fai deviſer by three or four credible wit- 
_— "4, or elite they ſhail be utterly void and of none effect.—Ste 3 Lev. 86.—Carthew 35. 5$14.—3 Mod. 
215. 262 —But it it te a teſtament of chatrels only, and te written in the teſtator's own hand, although 
is. "025 nuither his name nor ſeal to it, nor any witneſſe prefent at its publication, yet it is a good will, if 
arigg 5 ivtficicat proof of its being his hand Writing.—2 Bl. Cen. 5$91.--Gilb. Rep. 269,—Ged, Orp. 

E 66. 


and 


name not 
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and approved by the teſtator, it may be good(1). And ſo if a teſ- 
tament be found written in the teſtator's houſe, and not known by 
whom, and it be read unto and approved by the teſtator, this is 
3. Uſes and not a good teſtament in writing for lands and goods. 3. Uſes of 
lands by lands, before the ſtatute of uſes, might, and lands and tenements 
— ind deviſable by cuſtom, and goods and chattels may be diſpoſed by 
viſable with- word without writing, and ſuch teſtaments of ſuch things fo made 
out writing. are good (2). 4. It is not material in what matter or ſtuff, whe- &,;,. fat 
4. The mat- ther in paper or parchment, nor in what language, whether in La- 4. (ea, 23. 
ter or hand tin, French, or any other tongue, nor in what hand or letters, 26. 
wherein and hether in Secretary hard, Roman hand, or Court hand, or in any 
ny other hand, a teſtament be written, ſo it be fair and legible that it 
may be read and underſtood : neither is it material whether the 
ſame be written at large, or by notes, or characters uſual or un- 
uſual, as xx* for twenty ſhillings, or when the figure [2] is uſed 
inſtead of the letter A. if it be uſual in the teſtator's writiog, or 
the like, for the teſtament is good notwithſtanding. So allo if 
ſome words be omitted, oi ſentences improper uſed. when the in- 
tent and meaning is apparent, as where a man faith, (I make my 
wife of this my laſt will and teſtament] leaving out the word-[exe- 
cutrix] yet the teſtament is good, and this thall be underſtood : 
but if it be ſo done as it cannot be read, or by reading the mind of 
the teſtator cannot be known, then is the teſtament void and of no 
force. In the like manner as a nuncupative will is, when the 
words ſpoken are ſo ambiguous, obſcure and uncertain, that there- 
by the meaning of the 9 cannot be known nor underſtood. 
g. Sealing 5. Where writing is needful, (as in the caſe of diſpoſition of land Perk. ſed. 
and ſublcii- it is,) there ſealing of the teſtament, or ſubſcribing of the teſtator's 475, 477- 
on ” name, is not neceſſary (3). And therefore if a man by himſelf, or 
another, do make a teſtament of his land, and do not put his ſeal 
veedful. or name to it, if he agree to it, this is a ſufficient teſtament. * 6. If Swinh, 6. 
* P. 408. whilſt the teſtator is making his will, and whilſt he intendeth to Et. Bro. 
Sixthly, in- proceed further at that time, either by adding, diminiſhing, or al- Rr 
e ee tering, he be ſuddenly ftricken with ſickneſs, or inſanity of mind, 5. ſec. 10. 
hs of the whereby he cannot proceed, but gives it over in the midſt and fo he Co. 3. z1. 
will. die; it ſeems, in this caſe, the whole will is void. And yet if a 
man begin his will, and make perfect deviſes to one, and then of 
himſelf he give over until another time ; or if a man make a per- 
fe& deviſe to one, and then die before he can make any deviſe to 
any others; it ſeems theſe are good teſtaments for as much as is 
done. And therefore it is ſaid, if one command another to make 


— 


(1) By the 19 & 2+ ſed. of the ſtatute of 29 Car. 2. c. 3. it is enacted that no nuncupative will hi 
be god, where the cſtate thereby Le;ueathed ſhall exceed the value ot zol. that is not proved by tte 
oaths of three witneſſes at the leaſt that were prelent at the making thereof; nor unleſs it be proved tha 
the teſtator, at the time of picr:ouncing the ſame, did bid the perſons preſent, or ſome of them, bear ut. 
neſs, that ſuch was his will, or to that effect, nor unleſs ſuch nuncupative will were made in the time ct 
the laſt ſickneſs of the deceaſed, and in his or her habitation, or where he or ſhe hath becn reſident for 
ten days or more next before the making of ſuch will, except where ſuch perſon was taken ſick, being 
from home, and died before he or ſhe returned home And that after fix months paſſed after tte 
ſpeaking of the pretended teſtamentary words, no teitimony ſhall be received to prove any will nuncupi 
tive, except the ſaid teſtimony, or the ſubſtance thereof, were committed to writing within ſix days alter 
the making of the ſaid will.—See more amply in what caſes a nuncupative will ſhall be good, and 35 
the time and manner of making and proving it,—in GS Orp. Leg. 13.—2 Bl. Com. 50 1. —Con. Dig, 
Devile {C.)—Bac. Abr. Wills (D. 2.) Vin. Ar. Deviſe (V. e.) : 

(2) See the note before, as to the 5 /ef. of the ſtatute 29 Car, 2. c. 3. 

(>) Rat it is now under the ſtatute 2 Cay, 2. as hath been obſerved before. Sealing a will is nt 
ſufficient ſigning within the ſtatute of frauds and perjuries, per Parker C. B. and Barons Clive & Smylht, 
in Smith v. Evans, 1 Wilj. pt. 1, p. 313. contrary to the opinion of Nerth, Windham, and Charltn, !1 
Lemayne v. Stanley, 3 Lev. 1. 4 , K te, * ke hacl'4 ; 

; i 
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his will, and by it to deviſe White Acre to I. S. and his heirs, and | 
Black Acre to IJ. NM. and his heirs, and he write the deviſe to 
J. S. and his heirs, and the teſtator die before he can write the 
deviſe to I. N, and his heirs; this is a good deviſe to J. S. but a 
void deviſe to I. M. and his heirs. But if a man bid the Notary 
write a deviſe of his land to J. S. upon condition, and the Nota- 
ry write a deviſe to I. S. but the teſtator dieth before he can write 
<in, 188. the condition; in this caſe the whole Deviſe is void. But a 
man may if he pleaſe make a teſtament of part of his goods, and 
die inteſtate for the creſt, and that diſpoſition he doth make is 
good for ſo much. 7. The laſt thing required to the perfection Seventhly, 
of a teſtament, is, that it be proved; for if it be never ſo well in reſpect of 
made, and be in truth the teſtament of the teſtator, yet if it can- = pon 
not be by proof made to appear fo, it is but a void teſtament, and Nall be has 
© win. part. of no force at all. And therefore herein theſe things are to be a ſufficient 
$ 7. {e.13. known: 1. That a Nuncupative teſtament muſt be proved by two proof of a 
par. 4. et. yitneſſes at the leaſt, and thoſe muſt be ſuch as are without ex- teſtament, 
my ception (1). 2. A written teſtament, when it is written with the “r t. 
teitator's own hand, doth prove and approve itſelf, and therefore 
need not the help of witneſſes to prove it (2). And for this cauſe 
if a man's teſtament be found written fair and perfect with his 
own hand after his death, albeit it be not ſubſcribed with his 
name, ſealed with his ſeal, or have any witneſſes to it, if it be 
| known or can be proved to be his hand, it is held to be a good 
teſtament, and a ſufficient proof of itſelf; but if it be ſealed with 
his ſeal, and ſubſcribed with the name of the teſtator, and can be 
. ; proved by witneſſes, it is the more authentic. And when it is 
found amongſt the choice evidences of the teſtator, or faſt locked 
up in a ſafe place, it is the more eſteemed : but if it be written in 
another hand, and the teſtator's hand and ſeal, or one of them 
not to it, albeit it be found in ſuch a place as before, yet ſome 
proof will be expected of it further by witneſſes in that caſe. 
| And if a writing be found under the teſtator's own hand, yet if it 
10 £ be but a fſcribling writing written copy-wiſe, with a great diſtarce 
1, E between every line, without any date, in ſtrange characters, with 
: many interlinings, and lying amongſt his void papers, or the like; 
this will not be * eſteemed a ſufficient teſtament, nor a good * P. 40g, 
proof of it; but it ſhall be accounted rather a draught or 1mage 
of the teſtator's will for a direction to him after to make his will 
| by: and yet if it can be proved that the teſtator did declare him- 
A ſelf that this ſhould be his will ; this will be a good teſtament, 
| and a good proof of it. z. If it be proved the teſtator ſaid his 
| teſtament was jn ſuch a ſchedule in the hands of J. S. and J. S. 
— pioduce a writing depoſing it to be the fame, it ſeems this is a 
tie ſufficient proof; but it he ſay withall it is written with his own 
4 hand, then it ſeems ſome other proof, as by comparing hands, or 
the like, that it is his hand wherein it is written, will be expect- 
ed. 4. If the witneſſes will prove the writing produced to be the 


deu laſt will of the teſtator, or that he ſaid, it was, or it ſhould be 
* his laſt will, or that it is the ſame writing that was ſhewed unto 
alter them, and whereunto they are witneſſes, albeit they never heard 


1 


dee the note before as to the 19 & 20 ſed. of the ſtatute of Frauds: — ſce alſo the 21ſt ſcct. of that 
By tat. 4 Ann. c. 16 f. 14. it is declared that all ſuch witneſſes as are and ought to be al- 

yy ed to be good witneiles upon trials at law, by the laws and cuſtoms of this realm, (hail be Ceemcd 

WE witneſſes to prove any nuncupative will, or any thing relating there to. 

(2) See note 1 to page 391. 
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294 Of © TESTAMENT. Chap. 2, 
Witneſs it read, or ſet their hands to it, it is a ſufficient proof. 5. All Swinb put 
competent perſons male and female, rich and poor, are eſteemed competent 4. ſec :,, 
1 witneſſes to prove a will; ſave only ſuch as are infamous, as per- 

CO as 2 jured perſons, and the like; and fuch as want underſtanding and 


. Keep” 7 20416 
he Ee 


£ 2.7 
Zane. 22 


5. Where, A teſtament, ſufficient and good in it's creation and beginning, Co. 4.4 
and how a id 9 0. 4. 61, 
teſtament may afterwards become void by divers means, as firſt by counter- Lit. ſes, 
good in its mand or revocation ; and this is ſometimes by the party himſelf 165. 
beginning that made it, and ſometimes it is by another; and ſometimes it 3 344, 
may become is expreſſed, and ſometimes it is implied; for it is a rule, that Sin. pan 


judgment, as children, infants, and the like; and ſuch as are pre- 
ſumed to bear affection, as kindred, tenants, ſervants and the like. 
A legatee is reputed a competent witneſs to prove any other part 
of the will, but his own legacy, or to prove any thing againſt 


% | J , He. * _ himſelf touching his own legacy, but not otherwiſe. And there- 
D fote where there be two witneſſes of a will, wherein each of them 


hath ſomewhat bequeathed unto himſelf; this will cannot be ſuf- 
ficiently proved for thoſe legacies ; but for the reſt of the will it 
may be ſufficiently proved (1). 6. Where there is no queſtion nor 
oppoſition moved or had about or againſt a teſtament, there 4 
oath of the executor alone is eſteemed a ſufficient proof of il; 
and in that caſe regularly no other proof is required; and where 
more proof is neceſſary, as in the caſes before, it is in the diſcre- 
tion of the ordinary, what proof to admit and allow ; and thoſe 
witneſſes for number, nature, and quality ; or that other proof, 
that he doth deem and accept for ſufficient, is ſufficient; and the 
teſtament ſo proved by ſuch witneſſes, or other proof, is ſufficient- 
ly proved (2). And of this queſtion ſee more infra, at numb. 7. 


. is. F * . - . . 1 
T7 "G50 © (2) A will ſhall not be read on proof of a witneſ-'s hand unle's there be poſitive proof that he is des, 
'2 K 


22 


% l the witneſſes, it living, mult be examined to prove the will See more amply as to what ſhall bes 
1 . 4 ſutficient proof of a will, in Bac. Abr. Wills (D. 3.) — Eg. Ca. Abr. Wills (A.) —Vin. Abr. Deviſe (N 1; 
3 — — ; 


Oy Fw of any act or thing done, or words ſpoken, by the teſtator after the ſea. 14, i; 

facto, or not. teſtament made, or that doth alter or croſs all or part of his Perkæ ts. 

1. By coun- teſtament made before, is a revocation of it, or of that part there 478. 

termand or of that is ſo croſſed and altered. And therefore if a feme ſole g 2 ?. 

revocation. make a teſtament, * and after take a huſband ; by this the teſta- : 

* P. 410. ment is revoked. And if a man make a teſtament of land, and 
after make a feoffinent of the ſame land, which feoffment is not n 
good for ſome defect in the livery of ſeiſin, or otherwiſe, fo that 
the feoffor dieth ſeiſed of the land notwithſtanding ; hereby the = / 
teſtament as to this land is revoked (3). So if a man make a lat- E 
ter teſtament, and therein by expreſs words doth revoke the for- . 
mer teſtament; or if a man by any writing, or by word of mouth, C 
(for one may by word of mouth revoke a will in writing, albeit 


& 


(1) See the Nat. 26 Ger. 2. c. 6. ©* for putting an end to doubts and queſtions relating to the atteſt:t- 
& on of wills and codicils concerning real eſtates.” It enacts, that benelicial deviſes, legacies, eſtate, 
Fc. given to any perſon who ſhajil atteit the execution of a will or codicil after the 24th of June 17:1. 
ſhall be void, and ſuch perion ſhall not be admitted a witneſs to the ex=cution of ſuch will or codici— 
That „here lands are charged by will or codicil with debts, any creditor whoſe debt is fo charged, vis 
all act 2 *%e execution, ſhall be a gned witneſs. —That a legatee who atteſted the execution, and use 
ha- been paid, or has accepted or releaſed, or has refu!c: to accert his legacy, upon tender thereof; luc; 
tegatee ſhall be a witnel:, See fully as to the occation and operation of this ſtat. in 2 Bl. Cen. 377: 
—HFindham v. Chetwynd, 1 Burr. 414. 


Biſbep v. Burten, Com. Rep. 614 —and in Tecwonjend v. Ives, 1 Will. Rep. 216. it is ſaid to be a rule, ht 


(3) An alteration of circumſtances may be a revocation of A will of ands as well as of a perfonsl eli att, 
and that, notwithſtanding the ſtatute of Frauds and Perjuries, which does not extend to an implied recs 
cation, per Lerd Keeper, in Brown v. Themfpſon, 1 Eg. Ca Abr. 413.—The numerous ca'es relp-©'t 
implied revocations will be found, interſpericd amongſt the caſes rei pecting expreſs revocations, in it 
books ceferrcd to in a ſublequent note. % „ Fo. HY. a See, 4 . F0 
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pier 310. it be of land) (1), do expreſly revoke a former teſtament that he 
34. Eliz. B. hath made, and make no new teſtament, (for ſo a man may do, 


R. Burton's and die inteftate if he will; or if a man make a latter teſtament, | 
caſe, and make no mention of the forme: teſtament; all theſe are coun- £4 . . 
termands of the former teſtament, And the latter teſtament doth L. 


always revoke the former; and that, albeit the executor of the 7 


latter do refuſe the executorſhip, or die during the life of the . A 


teſtator, or after his death; and albeit the King be made executor 2 —— 
of the former; and albeit the former be a written, and the latter hor - 
but a nuncupative teſtament : and this holdeth true in a teſtament 


of lands, as well as in a teſtament of goods and chattels; but 
otherwile it is @ conwerſo ; for however a man may by word avoid 2 


a will made in writing that is good, yet a man cannot by word 4-4 4+-+-5 


make good and affirm a will made in writing that is void. And ee 


therefore if a man deviſe his land in writing to J. S. and his ACA 
heirs, and I S. die before the deviſor, and after the deviſor ſay . Z< 
by word, that the heirs of J. S. ſhall have the land, as J. F. Hor d 


ſhould have had it if he had lived, this verbal declaration will not Leh bo 4 
affirm the diſpoſition. Alſo the latter teſtament doth infringe the . a. 


former, albeit there be no mention made in the latter of revoking 
the former; and albeit there be twenty witneſſes of the former, 
and but two or none of the latter ; and albeit in the former the 
executor be appointed ſimply and without condition, and in the lat- 
ter he be appointed conditionally, and the fame condition be alſo 
broken, ſo that the condition be of ſomething then to come, at 
the time when the condition was made ; but if the executor of 
the Jatter teſtament be made upon ſome condition then preſent or 
paſt, the condition not exiſting, the former teſtament is not revok- 
ed; and albeit the former teſtament be made irrevocable, i. e. 
that the teſtator ſay, I make this my laſt will and teſtament irre- 
vocable; and albeit the teſtator had ſworn not to revoke the for- 
mer, the oath being alſo revoked together with the teſtament ; 
and albeit the teſtator enter into an obligation with condition not 
to revoke it; but then in this caſe he doth forſeit his obligation. 
But the latter teſtament doth not revoke the former in theſe caſes Condition. 
following: 1. When the latter is imperfect in reſpect of will; z. e. 
when the teſtator dieth whilſt he is making of * it, and before he * P. 471. 
can finiſh it; or when it is vehemently ſuſpected that the teſtator | 
was compelled ro make the latter by fear or violence; or induced 
to make it by fraud and deceit ; or when the former was made by 
the teſtator whilſt he was in his good and perfe& mind and memo- 
ry, and the latter is made by him when he is ins mentis; or when 
the latter is made by the perſwaſion and for the benefit of certain 
perſons, when the teſtator is in extremity or ſickneſs ; unleſs it ap- 
pear plainly to be the exprels will of the teſtator to revoke the 
former ; or unleſs the teſtator himſelf did dictate the latter; or in 
Caſe the latter be in favour of the children of the teſtator or others, 


(1) But now by the 6th ſe of the 29 Car. 2. c. 3. no deviſe in writing of lands, &c. or any clauſe 


thereof, ſhall be revocable, otherwiſe than by ſome other will or codicil in writing, or other writing de- 
claring the ſame, or by burning, cancelling, tearing, or obliterating the lame by the teſtator himſelt, or 
in is prelence and by his direction and conſcnt, but ſhall continue, Sc. unleis altered by ſome other will 


or codieil in writing, or other writing of the devi or, ſigned in the preſence of three or more credible 


witneſſes declaring the fame. See the caſes of Eggliſten v. Speke, 3 Med. 258. and Onions v. Tyrer, 
Fr. Was. 343. — And by the 22d ſed. af the fame ſtat. no will in writing, concerning perſonal e- 
tatcs, ſhall be repealed, nor any clauſe or bequeſt therein altered by words, or will by word of mouth 
only, except the ſame be, in the life of the teſtator, committed to writing, aud read to and allo ed by 


kim, and proved to be done by three witnefles. 
who 


, 
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9 latter, both being Written, and afterwards lying ſick upon his 
; 7 £422 death- bed, they are both preſeted unto him, and he is deſired to 


a | giver, to one of the ſtanders by, which of them he will have to- 
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who are to have the adminiſtration of his goods if he die inteſtate, 
2. When the teſtator doth make two teltaments, a former and a 


136” and for his laſt will, and he delivered the former. 3. When 
the latter doth agree in all points with the former, for then both 
A <<; of them are as one in divers writings. 4. When in the latter teſta- \ v0, 


Wa 1 44. ment there is no executor named; for then it is but a codicil or 
addition to the former. 5. When the latter is made upon ſome % / ., 


1 z a 2 0 ; - 
"0 2 +25, By can- cation, muſt ſee he prove it well (1). 2. A good teſtament ma 
, celling of it. become void by cancelling or other deſtruction of it; as where th 


7 


7 


- 


11 5 . 


ZZ a: we; fer Tor in-this-eele, Sr-ech b by 
= - --*/&..,. 5-oteſtator, or after; for in this caſe, ſo much as can be proved by 


N K+ ” 


LE A. 2h SS 
7 


ſudden diſcontent againſt the executor of the former teſtament, and 4... ,, 
afterwards he and the executor are reconciled again: in theſe, and + 
ſuck like caſes, the latter teſtament is no revocation of the former, c £2. : 


a = If the huſband licence the wife to make a teſtament, and after her Lit. Bro &. 


death he forbid the probate, this is a countermand of the teſta- 55. 


Wee + 
24 64 . . 
: ment. But note here, that revocations in general are not favoured 


—. in law; and therefore he that will avoid a former will by revo- 


Y Swin. lib , 
© 

: A 2 . part ſeQ, 
teſtator himſelf, or ſome other by his commandment, doth cut or 16. 


— 


A= Al. 2 tear it in pieces, deface it, or caſt it into the fire; by this means 


. . Cu tor doth it unadviſedly, or it be done by ſome other without his 1 8 de inb. p 
iu conſent, or by ſome caſualty, or when he doth willingly pull away 7 et. 1 


1 —_ « =:/the ſeals, and then he doth afterwards ſeal it again, or where the Perk, ſe 


eee hole teſtament is not cancelled or defaced, but ſome or the chief 479: 


1 good {till for the reſidue; or where there be ſeveral papers or writ- 


gg, teſtament, unleſs it can be proved that the teſtator's mind were to 
g ei, avoid it all; or where the teſtament is loſt in the life-time of the, 


to yy 


. 412. depri ved him of the making of a teſtament, as treaſon, felony, 
- 16 the like. And yet if the crime be pardoned and purged before 
Za. his death, the teſtament may he good enough. And if a man of Co. 4. 6. Peck, ſe 
2 * ſane and perfect memory make his teſtament, and after become Es 
2727 „ inops mentis as every man for the moſt part is before his death; this i. 85. N 
Fourthly, does not hurt the teſtament. 4 A good teſtament may become Swinb. pan a 
by intention void by an intention only to alter it, when the teſtator is kindred in 4. led.“ 
to alter it. his intention, that it cannot take effect: and therefore if when the 
teſtator intendeth to alter his teſtament, or to make a new one, 
he be by fear or fraud forbidden or letten that he dare not or can- 
(1) See fully as to the doctrine of revocation of Wills, either expreſs or implied, which is no leſs mi- Perk. ſe 
terial then extensive, Com. Dig. Deviſe (F.) — Bac. Abr. Wills (G.) —Swinb. 5 23.— 9. Ca. Abr. Wil: 479 
(E.)——Fin. Abr. Deviſe (O.) to (Z.) Ged. Orph. Leg. 61. — Went. Off. Ex. 20.—and the tollowing Co. 4. 6 
caſes, which do not appear to be inſerted in the 4th edition of Bac. Abr. lately publiſhed —Beard v. | Pow, 3 


April 1775, the deciſien of the King's Bench was 


Beard, 3 Atk. 12..——Carte v. Carte, 3 Atk. 176.—Darley v. Darley, 3 Wiiſ. 6 ——Parſens v. Fre: 


man, and others, 1 Hf. 308.—Gcrdright v. Glazier, 4 Burr. 2512.—and Gods ight v. Harwsed, ful) 


reported in 3 Wi. 497 : In that cafe a writ of error being brought, the judgment of the court of Com- 


- 


mon Pleas was reverſed by the court of King's Bench, and on an appeal to the houſe of Lords it 
affirmed, Add an wo fie 4 ht E 


' PPE PIO ad LOC — 


ind . i d ( 


rn 


— 


EPI, word or ſign declare * that he will have the former to ſtand ; this * P. 413. 
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not alter it, or the Notary or the witneſſes dare not or may not be 
ſuffered to come to him ; as when a wife or ſome other that is to 
have benefit by the former will, under pretence that ſhe hath a 
charge from the phyſician that none ſhould come at him, or under 
pretence that he is aſleep, or the like, will not ſuffer any body to 
come at him; or when the Notary and witneſſes are all pretent, ' 
and they make ſuch a noiſe or quarreling that they hinder the ef- 
fect of his intent; or when the teſtator is kept from doing it by 
;mportunate requeſts and flattering perſwaſions; in all he eas, RS 
and by theſe means, the former teſtament may become void. But | 
if it appear, that the teſtator hath no purpoſe to alter the teſta- 
ment when he is let as aforefaid ; the fear is a vain fear. If the 
teſtator is prohibited at another time, and not the time when he 
doth intend to alter the teſtament, but he hath ſundry opportuni- 
ties after that time to do it, and doth it not; or if he is drawn only 
by the fair ſpeeches of a wife or friend; or if by the weeping or 
other trouble ariſing from the grief of the legatary or executor for 
the teſtator's ſickneſs only he is diſturbed ; in theſe caſes, perhaps it 
may not be void. And where it 1s void by the prohibition of a le- | 
gatary only, it is void for ſo much as doth concern him only, and 
not Ge the reſt of the teſtament. 5. A good teſtament may be- Fifthiy, by 
come void by making another of the ſame date; for if two teſta- making ano- 
ments be found after the death of the teſtator, and it cannot be ther of the 
oe inb. part. diſcerned or proved which was made former or latter; the one of ſame date. 
ect. 11. them doth overthrow the other, and both of them are become void, 
Perk. ct. except they be both to the ſame purpoſe, or one of them be made 
wy in favour to wife and children, Ec, and the other to ſtrangers. 25 
And yet in the firſt caſe alſo the teſtator by declaration of his mind, , Arte 
which of them he will have to take effect, may make either of 4 
them good. 6. A good teſtament may be made void by the de- $ixthly, by 
claration of the teſtator's mind; as if a man have two teſtaments the declara- 
lying by him, the one made after the other, and they are both tion of the 
ewed or delivered to the teſtator when he lieth ſick, and he by * 


—— — — — — 


declaration doth revoke the latter, and affirm the former. And 

where a man would revoke a will for any of theſe cauſes, he muſt 

preſently after the death of the teſtator put in a caveat or excep- 

tion in that court where the will is to be proved, and thereupon 

proceed to queſtion it ; or by a prohibition in ſome caſes he may ſtay 

the probate in the ſpiritual court. See more infra at numb. 12. 
Perk, ſet, [If a woman covert, without the leave of her huſband, make a 6. Where a 
3 teſtament of her huſband's goods, and the huſband doth after her teſtament 
1 5 99. death connive at the probate, and deliver the goods accordingly, —_— _ 
: hereby the teſtament of the wife is become good: but if an in- jnception, 
fant, or mad-man, make a teſtament in the time of his infancy, may become 
or madneſs, and after the infant or mad-man become of full age, good by ſome 
or ſober, before his death; it ſeems theſe teſtaments are void, Matter or 
And yet if the infant at his full age, or the mad-man when he is 4% Paas 


ſober, make a publication of this teſtament, it may perhaps be and where 


now 


ood. not, 
Perk, ſet. If a man make a former and a latter will, and by the latter the 
"Ag 53 former is revoked, and after the teſtator declare himſelf that the 
Plow, 344. former ſhall ſtand ; by this the former, that was void before, is 
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2 


now become good again (1). And yet if a man make a will that 
is void, and it be proved after his death; this probate will not a Dier 
| make it good, but it doth remain void, as it was before. 8 304. B 
| 4 . It a feme ſole make a will, and then take a huſband whereby IN, Curia, 
EL. 253 the will is countermanded, and fo become void; if her huſband op br M 
| A FX die, ſo that ſhe become ſole again; this accident will not make , .., 7 
{ the will good again, but it doth remain void ſtill : but perhaps, 2 6. . | tit. dev 
| by a new publication after ſhe doth become ſole, it may become See int 
goad again. See more infra at numb. 11. rw 
7- What To the making of a good and ſufficient deviſe, theſe things are See befor 705 
ſhall be ſaid 6 Ther oh b * Takes bs k aN Lit. ſec 
a good and e quiſite. 1. at there be a deviſor, and that he be a perſon * Numb . 168. 
ſufficient de- able to deviſe ; and that, both in reſpect of the condition of his Lit. Ero 
viſe or lega- own perſon, and of the thing whereof the deviſe is made. 2. ſe. 58. 
Cy, or not. That there be a deviſee, and that he be a perſon capable and able M. 1g } 
to receive the thing deviſed, either at the time when the deviſe is Curia B 
made, or at leaſt when the deviſe is to take effect. 3. That the "ops 
] deviſor have at the time of the deviſe made animum leſtandi, i. e. 855 
4 a mind to make a deviſe, 4. That the will of the deviſor be free, rg 
| and not drawn or coated by fraud, flattery, fear or the like. =_ 
4 That the deviſe be made in due manner and form. 6. That the Perk, fea, 55 K 
72 thing deviſed be a thing deviſable. 7. That it be deviſed upon 406. 
1 lawful terms and conditions 8. That there be words ſufficient See before 
* HL 7 45 to make his mind known 9. That it be proved after the death wo —_— 
=. e ” of the deviſor. 10. And if it be a deviſe of land, it is further Numb. ij. 
18 L 4, e, required that the deviſor be ſolely ſeiſed of the land, and not joint- 
P. 414. ly * ſeiſed with another; and that he be ſeiſed of an eſtate in fee- 
— Firſt, in ref. ſimple; and that the deviſe be in writing. And for the firſt of 
* by . peRt of mat- theſe it is to be known, that whoſoever may make a teſtament, 
2 oe re may make a deviſe of the ſame thing of which he may make a 
3 „ and who teſtament. Er fice cenverſo. And whoſoever is diſabled to make 
Ft A. may be the a teſtament, is diſabled to deviſe by ſuch a teſtament. And there- 
er. fore infants may not deviſe their lands until they be one · and- twenty 
1 years of age, nor their goods and chattels until they be fourteen 
years of aye, (or, as ſome ſay, until they be eighteen years of 
age) (2). Women, that have huſbands, cannot deviſe their lands to co, ſuper 
their own huſbands or others, either or by without their huſband's Lit. 112, 
: conſent, albeit there be a cuſtom to enable them thereunto ; but 4. 61. 
all ſuch deviſes are void. And ſpiritual perſons, as Archbiſhops, B'9- Dev: 
Biſhops, Deans, Archdeacons, Prebends, Parſons, Vicars, or any 5 97 1 
member of a corporation, may not deviſe the lands or goods they phe” 9 
have in the right of their churches or corporations. And for the 
Secondly, in ſecond thing, this is to be known. 1. That regularly, whoſoever 
reſpect of may be a grantee, may be a deviſee or legatee. And therefore a Perk, ſet. 50 0 
FR 3 deviſe made to any perſon or perſons, male or female, children or 505. 510. a 
e ng ſtrangers, Bondmen or Freemen, Laymen or Clerks, debtors o- OY ES” 
who may be creditors, infants or men of full age, women ſole or covert, Col- pe”; 
a deviſee: ledges, Univerſities, Corporations, or the like, are good. But it . 
and by what js (aid, that if any legacy be given to an heretick, apoſtate, traitor, os. 345. 
OE felon, excommunicate perſon, outlawed perſon, baſtard, unlaw- : 3 
ful colledge, libeiler, ſodomite, uſurer, recuſant convict, it is void Perk, ſeQ, 
by the civil law, except it be in ſome ſpecial caſes. And yet it £8, 
— n — — 
(1) The ſtpdent will neceſſarily conſider the operation of the ſtatute of 29 Car, 2. c. 3. throughout tit i (!) The 
whole of this chapter, with reipeCt to the requitres, thereby made neceſlary either to the making or 0 Ouch he b 
the revocation of teſtaments, whick have been mentioned betore in the particular ſectioas of that ſtatute. bern; pe 
(2) Sce beiore ip note 2 to page 388. r 
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New terms de 


ſeems a deviſe of lands to any ſuch perſon is good within the ſtatute 

of wills. * Adevferoanminfanin—hewombofit metherzt e, Aa. le. 
; d And yet if a man © Al. 

deviſe to ſuch an infant, and he happen to be born before the . 

ath of the teſtator, it ſeems in this caſe the deviſe is good; for 2 72 »* 

it is a rule, © that the deviſee muſt be capable of the thing deviſed Z. U 

at the time of the death of the devitor, if it be then to take ef- was i wm <7 

fect in poſſeſſion ; or if it be a remainder, he muſt be capable of it 7 a 7 as F A 

at the lime when the remainder ſhall happen, or otherwiſe the de- L , 4-7 

viſe is void (1). And a man may deviſe his lands, goods or chat- < 2 3 2 

tels, to his own wife, as well as to any other. 2. But he that 1 e. 

may be thus a deviſee, and is capable of a thing deviſed, muſt £ e Af 

be certainly named and deſcribed ; for if a deviſe be to a perſon s 

altogether incertain, the deviſe is altogether void. And therefore lacertainty. 

if 1 give my land to my beſt friend, or to my beſt friends, theſe 

are void deviſes, So if I give my land to a Vicar, and ſay not to 

what Vicar ; this deviſe is void, and no averment will help in Averment. 

this caſe. If one have two ſons of one name called I. S. and he Kms 5 Homo 

deviſe to his ſon J. S. without any diſtinction; it ſeems this deviſe a 4. 

is void for uncertainty: but in * this caſe perhaps an averment * P. 41 50974 2 

which ſon is meant, may help. So if one give to I. S. 20l. and „ 

there be two or more of that name, this deviſe is void; except it Ae » 44 Hwa £ 

may be proved by ſome thing which of them he meant. So if one f. d. 442 

ſay in his teſtament, I give to one of the world 104. this deviſe is * #7. „, 

void for incertainty. So if one give him 1o/, whoſe name is 94,4 

written in a ſchedule in the cuſtody of ſuch a man; and in truth 

there is no ſuch ſchedule in the cuſtody of ſuch a man to be found; 

or if there be no name written therein ; it ſeems theſe legacies 

are void for incertainty. So if a man give a legacy to a man incer- 

tain, and no ſuch inan is to be found, and the meaning of the teſ- 

tator cannot be known; this deviſe is void. And yet if a man by 

his will ſay thus, I deviſe to him that ſhall marry my daughter ; 


this is a good deviſe; and he that doth marry my daughter in my 


life-time, or after my death, ſhall have it. And if a man deviſe 

any thing ad pias cauſas, as to the church, or to. the poor, not 

expreſſing what church or poor; this perhaps may be a good de- 

viſe. So if a man give 20/. to his kindred; it is faid this is a 

good deviſe, and that a reaſonable expoſition ſhall be made of it, 

as near the intent of the teſtator as may be; vis. that thoſe 

in the next degree ſhall have it firſt, and then thoſe in the 

next degree to that ſhall have it afterwards; and if it be a 

deviſe to the kindred of another man, that they ſhall have it 

equally, (Sed quære of this deviſe, for it ſeems altogether uncertain.) 

So it a man give to I. S. or J. D. 20. this is held to he a good 1 
deviſe, albeit it be ſomewhat incertain, and the disjunctive ſhall „ 

be taken for a copulative, and ſo J. S. and [. D. ſhall take both = 2 
by this deviſe; . if, in this caſe, one of them be nearer of kin ow 
than the other, then it is ſaid he ſhall have it for his life, and the u . u «-- 
other afterwards. And if one deviſe 2o/. to A. or B. which of . Sat 
them J. F. will appoint ; this is a good deviſe, and he that J. 5, 45—— — 8 OY 
ſhall appoint ſhalt have it. And if one deviſe to J. S. and his“. 
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%) The law is ſaid to be now clear, that a deviſe to an infant en ventre ſa mere is good enough, 
bough he be born after the death of the (eſtator, and he ſhall take by wway of executory deviſe when be 
* bern; per Nerth Ch. J.—Freen. 293.—See more amply as to a deviſe to an infant in ventre ſa mere, 
„ Abr. Deviſe (1. g.)—Ged. Orp. Leg. 103,-Bac, Abr. Infancy (C.)—Swinb, 251.—Fearne on 

af. rem. 3d edit. 314, 401. 428. 


children 3 
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Of a TESTAMENT. 
BY children ; this is a good deviſe and certain enough ; and hereby 
A.. 22777. he and his children ſhall take the thing deviſed together. 3. And 
£ e, as the perſon to whom the deviſe is made, muſt be capable, and 
= a. certainly deſcribed and named, ſo muſt he be capable by that 
Bis af. Oo, name by which the deviſe is made to him, or otherwiſe the deviſe 
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1 | fp, 4 ing living; this deviſe is void. And yet if lands or goods be de- 
1 viſed to the executor of I. S. and J. S. die before the teſtator and 


. 


= 0 


; man deviſe his land to I. S. for life, the remainder to the next of 
5 kin, [or next of blood] of J. S.; this is a good deviſe of the re- 

| maiader. And it a man deviſe goods to the pariſhioners of the 
pariſh of S. to the uſe of the church; this is a good deviſe, and 

the church-wardens may recover it. And if a man deviſe eccleſiæ 

* P. 416. ſane Andree de * Holborne, it ſeems this is a good deviſe to the 
Parſon of that church. And if a man deviſe to the City of Lon- 
don, Univerſity of Oxford, or to Queens College in Oxford, theſe 
are good deviſes. But if one deviſe to the commonalty of a guild 
that is not incorporate, as to two of the middle men of the guild 
of the fraternity of Whiteacres in London, or the like; this de- 
Miſnamiog. viſe is void (1). 4. That if the perſon be capable, well named, 
and capable by that name, if his name be truly ſet down, yet if 

his name be not fo, but miſtaken, the deviſe is void. And there- 

fore, if one intending to give 20/. to I. S. deviſe to JI. M. 20l. 

this deviſe is void both to J. S. and J. N. except the perſon be 

certainly denoted and deſcribed be ſome other circumſtance, as to 

J. N. the ſon of I. S. my landlord, or the like. So if one deviſe 
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St. Paul ; this deviſe is void. And if one deviſe to a corporati- 
on, and there be none of that name at the time of the deviſe, 
nor during the life of the teſtator, this deviſe is void : and fo alfo 
it ſeems the law is, if there be a Colledge made after of that 
name, 
the deviſor die, J. S. die, and the take another huſband, and is 
called by another name, yet this deviſe is good. So if one give a 
legacy t. S. Dean of Pauls, and the Chapter there, and their 
ſucceſſors ; and after, before the death of the devifor, I S. die, 
Fifthly, in and another is made dean; vet this deviſe is good notwithſtand- 
_ ing this miſtake (2). For the third and fourth thing required in 
touching the 2 good deviſe ; ſee before at numb.” 4. part. 2, 3. And tor the 
matter and fifth thing, it is to be known, firſt, that land and tenements devif- 


--: "pon able by cuſtom, may be deviſed by a nuncupative will without 
eviie., 
And how a 
deviſe may 
be made, 
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that are now within the ſtatute might have been. Alſo thoſe 
uſes that remain at the common law, and are not within the ſtature, 


* 


Chap. 23 


is void. And therefore if a deviſe be to the heirs of I. S. I S. be- 


make executors; this is a good deviſe to the executors. And if a Fitz Dag 


27. 
low. 823 
erk. ſeq, 
509. Fo, 


Bre. Corpo- 


rat ion 55˙ 


Dier 4. 
Perk, {e8, 
505. 
Swin, 109, 
290, 


to the abbot of St. Peter, when the foundation is the Abbot of 


But if one deviſe a thing to che wife of J. & and before Þloy, 34 


Co. ſujer 
it. 111. 
' 112 


i * 3497 
. . Sw:nb. jan. 
any writing for any time whatſoever, as uſes at the common law 1. fe&. u. 


nn 


by ſtatute 9 Geo. 2. c. 36. 


1 Pr. W ms. 249. 
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(2) See more amply who may take by deviſe, in Cem. Dig. Deviſe (.) — Fac. Abr. Devilce A. 


(1) By the common law every corporation had a capacity to purchaſe lands for themſelves and ther 
ſucceſſors ; but they are excepted out cf the ſtatute of wills: ſo that no deviſe of lands to a corporatint 
by will is good; except for charitable uſes, by ſtatute 43 Eig. c. 4. which exception is greatly narrowed 
—Sce 1B. Cen. 479. ſeventh edit. 10 C. 30. — Hob. 136.— 4 cent 
to a corporation for a charitable uſe operates in the nature of an appointment, father than a bequeſt, us 
der the ſtatute 43 Flis.—tthat ſtatute, being ſubſequent, is ſaid to ſuperſede and repeal the ſtatmes 
Wills 32 H. 8. but the ſtatute of fraud:, being ſubſequent to the ſtatute 43 EE, rendcrs it neceſls\, 
that an appointment of lands to a charity by will ſhould be atteſted by three witneffes ; otherwiſe ! 5 


ni 


Plow. 
Swinb. 
1. ſect. 
Dier 1. 


Swinb. 
4. ſect. 
Plow 2 
Lit Bre 
ſect. 31 
Dier 23 


Paſch 9. 
Jac, Nev 
man's C: 
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may be deviſed by word without any writing (1). But no eſtate 
can be made of lands by deviſe upon the ſfatuſe, except the deviſe 
be in writing; and fo a man may deviſe his land, albeit he make | 
no executor ; for an executor hath nothing to do with the free?. „ 

Plow. 345. hold of land. Alſo goods and chattels, leaſes for years of lands, SECT Snob] 

Swind. part wards, villains aud the like, may be deviſed by words without any 4-7 2 

1. ſect. 12. writing at all. And yet it ſeems queſtionable whether a leaſe for 2 —— 45. mu 

| Dier 14 years of a rent, common or ſuch like thing, be deviſable by word - _— 

$wiab, part Without writing. Secondly, the form of words in a deviſe is not 

4. ſe. 4. at all regarded; and therefore if one ſay, 1 give, inſtitute, defire, 

Flow 23. appoint, or will, that J. &. ſhall have my land, or that / & ſhall 

Lit Bro. have zof or let J. S. have my land or 20/. all theſe deviſes are as 

8 ug good as if he ſay, I deviſe to I. S. my land or 2o/. And therefore 

it one at this day ſince the ſtatute of uſes deviſe that his feoffees 

of the land ſhall be“ ſeiſed of the land to the uſe of J. S. and his e p. 417. 
heirs; or to the uſe of J. S. and the heirs of his body; or if ſuch Ry 
a man deviſe that his feoffees ſhall make an eſtate of the land to 2 „Le Aue 
I. S. and his heits; or to him and the heirs of his body; this is S CR "= 

Paſch 9. a gooddeviſe of the land in fee-fimple, or fee-tail And if a man "=p po Z-. 

Em make a feoff nent of his land to the uſe of his laſt will, and then” , , 4,4 

man » cake. deviſe that his feoffees ſhall be ſciſed to the uſe of J. &. this is a wtf will few NM 


ea. Plow. 546. good deviſe of the land per intentionem. And it I deviſe that J. S. 
9. 4 66. ſhall have, hold, and occupy my land for his life; this is a good 
by, „ 95. deviſe of the land for his life. lf a man have a leaſe for years | 
np * of land, and he deviſe his leaſe or his term, or his ferm, or the ,. = A. Al 


Co. 1.83, Profits or occupation of the land; by either of theſe deviſes his . 52 
6. 43. whole leaſe and all his intereſt in the land is given, as well as by HL 7 A . 
Vier 4. 33. any other form of words. 3. A man may devite lands, tenaments, 4. e- ., 
or hereditaments in poſſeſſion, in tee, for life, or years; or he He 4 t... 4 
may deviſe it in reverſion, vis. to one for life, the remainder to Z. Gl.. Coy. A. 
another in fee, or in tail, or in any other ſort, as a man may 
grant it by his deed, and ſuch deviſes are good. But if the fee- 


ſimple of land be deviſed to one, the remainder cannot be deviſed 


"my to another, albeit the firſt deviſe be but conditional. And there- 
fore if land be deviſed to J. S. and his heirs, and if he die with- - ; 4 | 
out heirs, that ir ſhall remain to J. M. and his heirs; this is a .-/ « " = 
. . . id . „ o ” 7 FL. 2 * 
void remainder to I. V. So if a man deviſe his land to J. S in fee, LF, - 2 
: . . R 4 
ita quod ſolvat. I. N. twenty pounds, and if he fail that it ſhall . A 
remain to I. NM. and his heirs, this remainder to /. V is void ; for „ Fam 465. } 
ſuzer if J. S. fail of payment, I. M. thall not enter and have the land, / „ 
111; Dier 139. but the heir of the deviſor (2). And yet perhaps a rent may be | 
0 149, deviſed after this manner. Howbeit if another man have a rent- n= 
2 charge of 20. a- year iſſuing out of my 1:nd for twenty years; and 1 j 
he deviſe this unto me unti! | have levied a hundred pounds by 4+ 
Pow. $23. Way of retainer, the remainder to J. S.: this remainder is not 3 
* let. good. 4. A deviſe may be of lands, goods or chattels, ſimply and Condition. 6 
— dee Condi. Abſolutely, or conditionally ; the ſimple deviſe alſo may be in pre- 
8 i | * 
ind ther ti-n, ſenti, or in futuro. And therefore as a deviſe to one and his 
porn Ce. 8. 95. heirs in preſents, is good; ſo a deviſe to one and his heirs after 
1arrovel 
A Cent | 9828 
_ (1) See the notes before, as to the ſtatute of 29 Car. 2. c. 3. 
—— ] See the caſe of Marks v. Marks, 10 Med 419, here the teſtator deviſed lands to his wife for 
2 p life, remainder to his ſecond fon C. in fee; provided that if his third ſon D. ſhould within three months 
FUE 2 der the wiſe's death pay cool. to C. his executors or aumiaiſtrators, then ze deviſed to D. and his heirs, 
A) Tt, deviſeto D. was held to be a good executory deviſe. See Fearne on Cont, Rem. zd edit. 303. 
9 D d the 


/ « TESTAMENT. 
| the death of I. S. is good. If I deviſe land to 7. S. and his heirs 
on condition, as, fo as, or ita yuod, he pay ten pounds to V. F. 


Chap uy 


or paying to W. S. ten pounds; or ad ſolvendum ten pounds to _ 
J. S.; the devile, in all theſe caſes, is a good conditional deviſe : & per 
and if the condition be not performed or broken ; the eſtate is end- Dodr. * 
| ed, and the heir may take advantage of it. „And therefore if lands Trin. 9 
5 1. H be ſo given to the heir, the condition is idle, becauſe none can en- B. R. 
. ter but him. And if 1 deviſe that if J. $ pay my executors twenty | 
Ab. 455- pounds, that he ſhall have I hite acre to him and his heirs for 4 P on 5 
. | ever, or for life, tc. this is a good deviſe, and after the contingent | His 
1 ſhall take effect accordingly: and in this caſe and ſuch like, the 
* P. 418. heir of the deviſor mult keep the land, until“ the contingent do 
happen. In like manner as if it be a chattel, the executor ſhall 
keep the thing until the condition be performed; and after a con- 
Limitation, dition broken, he ſhall take advantage of it. 5. A deviſe may be 
, alſo with a limitation, as in the cafes before; as where one gives 
land to another and his heirs, ſo long as J. S. ſhall have heirs of 
his body; or where one doth deviſe his land to A. his fon and his 4 
heirs for ever, paying to B. his brother twenty pounds, when he Plow. 44 
ſhall come of age; and then that he ſhall enter and have it to him 546. 516, 
| and his heirs, and if he die without heirs of his body, the ſaid B, $39. 
Alte —_ then living, then that B. his heirs ſhall have it in the fame man- Dier 277 
'9 82 ner: and theſe and ſuch like deviſes are good. 6. A man that is Co, ſuper 
Foe . ſeiſed of land in fee, may deviſe that his executors ſhall fell it ; or Lit. in. ' 
Feacnc H may devile it to his executors to ſell z or deviſe it to his executors, 113. 236. 
Clauſe of and that they ſhall ſell it; and theſe deviſes are good. 7. A deviſe Dier 318. 
diſtreſs. © may be of a rent, or of land reſerving a rent, with clauſe of dif- 100. 8. 84 Co. 10. 85 
treis; as if a man deviſe land to I. S. paying ten pounds by the 55: 47. Paſche 
year to his wife, and if it be unpaid, that ſhe ſhall diſtrain for it; 17 Ja. B. 
Warrantia. this is a good deviſe. But a warranty cannot be made by will. 18 = 
| And yet if a man deviſe land to another for life, or in tail, reſerv- co. fer 3 
ing a rent; in this caſe the heirs of the deviſor ſhall be bound to Lit. 366. 
the warranty in law, and the deviſee ſhall take advantage of it. | 
X 8. A man may deviſe his land io one, and deviſe a rent out of the Plow, 3; 1 H. 6. 30 
a ſame land to another, and theſe deviſes are good. So a man may 540. Lit. Bro, 
YT can of _ deviſe his land to one in fee, and after deviſe the ſame land to ano- P' 357 ſect, 388. 
eco; FL; ther for life or years; and theſe are good deviſes, and may ſtand by. a * 
992 together. So alſo if a man in the fore part of his will, by gene- 
4, lebe Tal words deviſe all his land to one in fee, and in the latter part 
Zune e. „ of bis will, deviſe ſome ſpecial part of it to another in fee; theſe 
as An ao deviſes are good and ſhall ſtand together: as for example, if one 
£7 ; have a farm, and in the firſt part of his will, = chis farm to : 
- one, and in the latter part of his will give one cloſe (a part of this wo. 8 
Fra” farm) to another; or it a man devile all his land in B. (which is in EP 
* — „% the county of Gloucefter) to A. his daughter, and in the latter part — 
24 of his will deviſeth all his land in the county of Glouceſter, in the (% Wher, 
e. poſſeſſion of J. S. to his Son, and part of the land in B. is in the Ri 
: #4» poſſeſſion of J. S. and in Gloucefterſbire ; theſe are good deviſes imited for lit 
and thell ſtand together. But otherwiſe it is when the general 38 Hi. Fearne on ( 
claute doth come laſt, as where one doth give his land to A. his Co. * — * 
daughter, and in the latter part of his will doth give all his land in fine Id a few m 
Hertfardſhire, and in the poſſeſſion of J. S. to W. and the land iſely and re 
given to A. is in Hertfordſhire, and in the poſſeſſion of J. S.; in ited by way 
this caſe the deviſes will not ſtand together, for the firſt devile is 3 1 
void: and fo allo it is where both the deviſes are particular; as (2) See ci 
where d Uwe v. 
Ne Acer 
of La 


1 
40. 4). 4 
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where firſt in a man's will, he doth give White-acre to 4. and his | 

Dier in his heirs, and after in his will he doth give White-aere to B. and bis . 

LeQure 1. ® heirs ; in this caſe the firſt deviſe to A. is void. And yet in this ® P. 419. 

& per Jult. laſt cafe, ſome have held the deviſes ſhall be good, and that 4. 

Wo. and B. ſhall be joint-tenants : ideo quere. If one deviſe all his 

gs J. jand to J. S. and his heirs, excepting twenty pounds for ſeven 


years, which he witleth ſhall. be employed for his children; this +4. 
Plow. 523. is a good deviſe of this ſum of twenty pounds a-year. 9. Anda Bs wy 
$46. man may deviſe his land for fo many years as I. S. ſhall name, and 


after appoint that his fon ſhall have it during the minority of hig 
ſon, and both theſe deviſes may ftand together : and therefore if 
A. be poffeſſed of the manor of D. for years, and he deviſeth all 
his term to his eldeſt fon if he live fo long, and if he die before 
he have any iffue of his body, then to his younger ſon in the fame 
manner, but withal he doth appoint that his wife ſhall have the 
occupation of the land until his eldeft ſon be one and twenty years 
of age ; theſe devifes ſhall ftand together, and the wife ſhall en- 
Co. 8. 98. joy the manor for that time, by this deviſe. 10. A man may de- 
Plow. 519. viſe a term of years by way of remainder : as for example, a man 
546. 516. that is poſſeſſed of a term of years of land, may deviſe it to J. F. 
5 277. for life, the remainder to J. P. or to J. S. for life, and that it ſhall 
after remain to J. D. or to J. S. for fo many years as he ſhall live, 
and after to J. D. or in any ſuch like manner; theſe are good de- 
viſes both to the firſt, and to him in remainder alſo by way of ex- 
ecutory deviſe, though not by way of remainder; and in this 
caſe, the firſt deviſee cannot hinder the ſecond deviſee of the rem- 


4. 1 his term in this manner: nor if a man be poſſeſſed of a term can 
R v, he intail it by his will; and therefore if a man poſſeſſed of his term 


of years of land deviſe his term or his land to I. S. and his heirs, 


Bail 
f or to J. S. and the heirs of his body, or to I. S. and his iſſues, 
the remainder to J. D. this remainder is void, and it is a good de- 
viſe of the whole term to J. S. and his executors (1). Alfo the uſe % derge of 
4 1 30 or occupation a chattel perſonal may (as it ſeems) be deviſed to one He, 3 
wh 188. for life, and afterwards to another ; but yet fo as the latter mult 43 — is how 
334. 209, have the property only, and the firſt but the occupation only: as . 


if one deviſe that I. D. ſhall have the occupation of his plate for 6K. 3 1 


his life, and after that it ſhall remain to /. S. this is a good de- 
viſe of the plate to J. S. (2). But if the thing itſelf be deviſed to 
the firſt of them, then the deviſe to the ſecond is void, for the 
gift of a chattel perſonal for one hour, is the gift of it for ever. 
vinb. part And fo it did ſeem in the Lady Dawers caſe, Hil. 9. Car. B K. 
. ſet, 17. 11. A legacy of goods or chattels may be given to or until a 


* 


n 


(1) Where a term for years or any perſonal eſtate; was deviſed to one for life, with remainder over; 
uch a limitation was void at common law, and the whole property veſted in the perſon to whom it vas 


imited for life; but the law is now ſettled, that ſuch jiimitations over in a 2will or by way of truſt are good. 
We Fearne en Cent, Rem. 3d edit. 304. — Terms for years may be intailed by executory deviſe or by 
. eed of truſt as effectually as eſtates of inheritance, if it is not attempted to render them unalienable be- 
E ond the duration of lives in being and twenty-one years after, and perhaps in the caſe of a poſthumous 


hild a few months more; a limitation of time, not arbitrarily preſcribed by our courts of juſtice, but 
iſely and reaſonably adopted in analogy to the caſe of freeholds of inheritance, which cannot be ſo li- 
ited by way of remainder as to poſtpone a complete bar of the intail by fine or recovery for a longer 
ace.—See note 5 to 13th edit. C. Lit. 20, a. and the authorities there collected as to this point of doc- 
ine, and particularly the Duke of Nerfoll's caſe. 3 Cha. Ca. 1. | : ; 

(2) See accordingly the caſes of Hyde v. Parrat, i Pr. Mut. 1. Jin v. Tiſſen.— Ibid. $00.— 


d Utell v. Halſey, Ibid. 651. . 
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certain time, or from or after a time certain or incertain; as for 
five years, or from, or until the marriage of A. or the like; and 


* 


4, 7 


404 Cha 
theſe diſpoſitions are good. 12. A man may deviſe his land for Plow, zig 
ſo many years as I. S. ſhall name, and if J. S. do name a certain 

* P. 420. number of years in the life-time of the devifor, * this will 'be a 
good deviſe. But if one deviſe his land for ſo many years as his 

Sixthly, in executor ſhall name, it ſeems this deviſe is not good. 6. As touch» Dier 311, 

ane o ing the ſixth thing required in a good deviſe, theſe things are to be 8 b. 8, 

touching the Known. 1. That lands, tenements, and hereditamen!s for the na- ts 

thing deviſ- ture and quality of them are deviſable as well as other things. 171. 

ed, and what And therefore by the cuſtom of ſome places lands in poſſeſſion, Perk. ſea, 

may be de- reyerfion or remainder, are deviſable in fee, for life, or years; and 499 800. 

e Oy a man that hath a leaſe for years of land may deviſe the land at his 393 

Devited of Pleaſure during his term. But by the ancient common law, in 16. 

lands and favor to heirs, the lands that a man had in fee-fimple were not de- Dier 1g, 

teltaments. viſable by teſtament, except only in ſome- ſpecial places, by the Old N. B 
cuſtom of the place, as gavelkind lands in Kent, and lands within 
certain burrough towns, as London, Oxford, Ec. Ard by the 
cuſtom of thoſe places ſuch lands are deviſable: and in ſome places 
the cuſtom is, that they may deviſe their purchaſed lands only; 
and in other places, that they may deviſe their lands deſcended 
alſo: and in ſome places the cuſtom is that they may deviſe for 
life only; and in other places, that they may deviſe in fee-ſimple 
and fee-tail alſo. And in all theſe places where ſuch cuſtoms are, 
they may deviſe their lands now as they might have done before 
the ſtatute ; for the ſtatute hath not deſtroyed their cuſtom. And 
therefore at this day they that have ſuch lands in ſuch places, 
have their election either to deviſe according to the power the cul- 
tom doth give them, or according to the power the ſtatute doth 

give them; and in the firſt caſe, the deviſe is good againit the heir 

tor the whole; and in the laſt caſe it is good againſt him for two 

parts in the three only. Alſo by the common law, the uſes of Perk, (a. 
land were deviſable, as goods and chattels were, at the pleaſure of 496. 518, 
him that had them. But otherwiſe, and in other caſes, lands and 336. 
tenements might not be deviſed and diſpoſed by will, until {4 

Docs e lots l. 8. at which time the owners of lands, tenements, rents, Sc. 

£ iy hols were by AQ of Parliament enabled to deviſe and diſpoſe their 

lands as followeth : he that | hath any land in poſſeſſion, reverſion, Stat. 33 K 

or remainder by ſocage tenure, and hath no land held in capite or 8. c.1. 

by Knight's ſervice, may deviſe all his land, or any rent, common, 34H: . 
or other profit apprender out of it, to any he & in ſee-ſimple, © 5 
fee-tail, for life or years, at his pleaſure. He that hath any ſuch 
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. . Cu land held of the King in capite l. Knight's ſervice, or by Knight's 
| 1 © l. ſervice and not in chief, or held of any common perſon by Knight's 
_—_— ſervice, may devife two parts thereof in three, to be divided, or 


any rent, c. out of thoſe two parts at his pleaſure, and no more; 

for the third part muſt deſcend to the heir, and come to ſatisſy the 

Lord his duties; and therefore the deviſe of the whole land in 

: this caſe is yoid for the third part. He that hath any ſuch land 
* P 421, held by Knight's ſervice in capite, and other lands held by“ ſo- 
cage tenure may deviſe two parts of the whole, and no more, or 
any rent, Ec. out of it at his pleaſure: he that doth hold land 
of the King by Knight's ſervice only, and not in capite, as if a 
mean Lord by Knight's ſervice, hath alſo other lands held by 


ſocage tenure, he may deviſe two parts in three of all the 3 
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held by Knight's ſervice or any rent, Ic. out of it, and all his 
ſocage land at his pleaſure. So that now, by theſe ftarures, a man 
that hath lands in fee · ſimple, may deviſe them in fee - ſimple, fee. 
tail, for life, or years, abſolutely, or er at his pleaſure. 
And therefore if one deviſe his land to one for life, the remainder 
in fee, or fee-tail to another; or deviſe his land to B. the re- 
mainder to the next heir male of B, and the heirs male of the 
body of ſuch heir male, or the like ; theſe are good deviſes. But 
for the more full underſtanding of theſe things, it is to be known 
Seethe in the next place, 2. That this ſtatute doth not enable men to 
Statute deviſe land, that are diſabled by law in teſpect of their perſons. 


5 16,24 or minds, as infants, women covert, men non ſanæ memorie, or : 
Perk, ſect, the like; nor ſuch as are diſabled in reſpe either of the nature of 
544. their land, as copyholders (for copyhold land is not deviſable) (1); 
Lit. et, or of the eſtate they have in land, as tenants in tail, or pur autre 
<a vie (2), or joint-tenants ; for theſe can no more deviſe their land 
Old N. B. they do fo hold, than they could before the ſtatute. But ſuch as 
$0. are ſeiſed of land in common, or coparcenery, may deviſe their 


Perk, ſet. land as well as thoſe that are ſole ſeiſed. And if two be joint- 
$09, 53% tenants for life, the fee-ſimple to one of them; he that hath the 
— WO fee-ſimple, may deviſe his fee-ſimple after the death of his compa- 
497% 499. 5 5 g 
nion (3). Neither doth this ſtatute enable thoſe that are ſeiſed of 
lands in fee, in the right of their houſes and churches, to deviſe 
the ſame lands: and therefore, Biſhops, Deans, Parſons, Vicars, 
Maſters of Hoſpitals, or the like, can no more deviſe the lands 
belonging to their Biſhopricks, Sc. than they could before the 
ſtatute ; but the lands they are ſeiſed of in their own right, they 
Co. 10, 81, may deviſe like other men. 3. Hereditaments that are not of any 
3 zu. yearly value, are ſome of them deviſable, and ſome not; for if 
{oper Lit. the King grant to one and his heirs bona & catalla felonum is 
I. fugitivorum vel utlagatorum, fines, and amercements wiihin ſuch 
a manor or village; in this caſe, the owner can neither deviſe theſe 
things to another, as part of the two parts, nor leave them to 
deſcend for a third part. And yet if one have a manor unto 
which a leet, waif, eſtray, or the like, is appendant or appurte- 
nant ; there, by the deviſe of the manor with the appurtenances, 
t eſe things may paſs as incident to the manor: but if a man have 
an hundred, with the goods of felons, out-laws, fine, amerce- 
Co. 10,81, ments, retorna brevium, and other ſuch caſual hereditaments 
„ , within the fame hundred, and theſe have been uſually let to farm | 
oy Lit. fora rent; in this caſe, theſe things may be devited “ or left to“ P. 422. 
: deſcend for a third part. 4. Such incertain franchiſes, as before, 


Co. 3. 38. | 
30. 34. that are hereditaments of no yearly value, albeit they are not de- 
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(1) A man cannot deviſe a copyhold by will at the common law, but muſt ſurrender to the uſe cf his 
laſt will and teſtament, and in his will muſt declare his intent. C5. Cub. Cop. 1 
gent Poſe by nee. but by e IT 
ader. 1 Buff. 2:0, 4 _— . one 2 — eels 2 . u p 
2) But by the ſtatute 29 Cars. 6. 3. 12. Efiates per alter vie are deviſable by a will in writing at» fa lf {+ cog 
teſled by three witneſſes ; and if ſuch eſtates are not deviſed, the ſtatute 14 Geo. 4. c. 20. G9. directe 22 
them to be applied and diſtributed as perſonal eſtate.—Sce before in page 104 and note 3 thereto. —_— 
(3) See the caſe of Weeden v. Baldwin, Sir T. Nn. 40,——[n Swift on the de miſe of Neale end . 7 
wife v. Roberts in B. R. Y Burr. 1488. the court held © that a will made by 2 joint-tenant during the al. A. 
cn'inuance of the jointure, is not a good will (even as to his ſbare of the eſtate) under the ſtatutes of a 4 « 
Wils in 32 & 34 Hl. b. notwithſtanding a ſubſequent ſeverance of the. jointure by a paitition made after gig 
ime of making the will and before his death; unleſs there be 2 republication of it, after the partition 2 — 
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Of a TESTAMENT. Chap. 2, 
viſable, yet may reſtrain the deviſe of a man's lands and tenements, 
and make it void for a third part, if they be held in capite; for it 
is not requiſite, that the thing, held by the tenure in capite, be 
deviſable: and ſuch things as may not be left ro deſcend to the 
Lord for a third part, and to ſatisfy him his duties, may notwith- 
ſanding be deviſable, or reſtrain the deviſe of other lands and te- 
nements, and make it void for a third part. And therefore a rever- 
fion upon an eſtate tail, which is dry and fruitleſs, if it be holden 
of the King by Knight's ſervice in capite, will hinder the deviſe 
of the third part of a man's lands and tenements: alſo an eſtate 
tail, of lands held in capite, may reſtrain the deviſe of a third 
part of other lands. And therefore, if ſuch lands be conveyed to 
one and the heirs of his body, the remainder to another, and he 

| have other lands in ſocage; if he have any ifſue, he can deviſe 
but two parts of his ſocage land. And where the ſtatute ſpeaks 
of a remainder, it is to be intended of ſuch a remainder only, as 
may draw ward and marriage by the common law, and this is that 
remainder only, that doth hinder a deviſe. And therefore if 4. 
be ſeiſed of land, in ſocage tenure; and g;. be ſeiſed of lands in 
fee, held in capite by Kaight's ſervice; and B. make a leaſe for 
life, or gift in tail, to C. the remainder to A. in tail, or in fee; in 
this cafe, A. during the eſtate for life or in tail, may deviſe all his 
ſocage land, notwithſtanding this remainder. But if a man make 
a leaſe for life or years, and after grant the reverſion for life or in 
tail, the remainder in fee, and after the grantce for life dieth, or 
donee in tail dieth without iſſue; in this caſe, this remainder which 
now is in point of reverſion, will reſtrain the deviſe of other lands, 
and make it void for a third part. 5. In all cafes where a man is co. 10. $1, 
reftrained to deviſe any part of his lands held in ſocage, he muſt 11. 24.3. 
have lands held in capite at the ſame time; and therefore the time 30, 3% 35 
of having lands to deviſe, and holding of other lands in capite, I Lat. 
and diſpoſing of the lands to be deviſed, muſt concur. And there- Pier 18. 
fore if a man be ſeiſed of an acre of land in fee, held of the King 
in chief by Knight's ſervice, and of other two acres in fee held in 
ſocage, and enfeoff his younger ſon of the acre held in capite, 
and of one of the other acres, or convey it to the uſe of his wife, 
or for the payment of his debts, c. and after purchaſe lands held 
in ſocage; in this caſe, he may deviſe all the new purchaſed land Co. 10. 84. 
held in ſocage without reſtraint, So if a man be ſeiſed of lands 
held by Knight's ſervice in capite in poſſeſſion, reverſion, or re- 
mainder, and of lands held in ſocage; and, by his will in writing, 
doth deviſe all the ſaid lands; and after the land held in capite is 
P. 423. recovered from him, or aliened by him bona fide ; in theſe & caſes, 
the deviſe is good for all the land held in ſocage: and hence it 
is, that if the king grant land to one in fee-farm to hold in ſocage 
at a rent, and after grant this rent to another and his heirs, to 
hold in capite, and the grantee of the rent doth grant it to him 
that hath the land; in this caſe, becauſe the rent is extinQ, and 
he cannot be ſaid to hold lands in capite, this ſhall not reſtrain 
the deviſe of any of his lands. And yet if a man hold ſome lands 
by Knight's ſervice in capite, and other lands in ſocage, and 
be diſſeiſed of the lands held in capite; he cannot deviſe all his 
ſocage land, but the deviſe will be void for a third part, for he 
is faid to have that land ſtill, whereof he hath the right, And 
albeit the ſtatute ſay, that he that hath lands held of the King 
| in 
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in capite, and other lands in ſocage, may give two parts for the 
advancement of his wife, payment of his debts, preferment of his 
children; whereby he is reſtrained to deviſe · any more. And there- 
fore, if, by act executed in his life time, he convey two parts to 


any ſuch uſes or intents, he cannot deviſe any more by his will, 


but the reſidue muſt deſcend, yet this alſo is to be intended of 
the land he bath at the ſame time. For if a man be ſeiſed of lands 
held in ſocage of the yearly value of twenty pounds per annum, 
and he hath not any land held in capite by Knight's ſervice, and 
he make his will in writing, and by it deviſe the ſocage land to 
one in fee, and then purchaſe land to the value of twenty ſhillings 
per annum held in capite, and die; this will make the deviſe void 
for a part of the land that is held in ſocage. But if a man, ſeiſed 
of land in fee of ſocage tenure, aſſure it to the uſe of his wife for 
her jointure, and after purchaſe lands held in capite by Knight's 
ſervice; he may deviſe two parts in three of all this capite land, 
and the King ſhall not have any thing out of or for the ſocage 
land. If a man ſeiſed of lands, part of which are held in capite, 
and part in ſocage, make a feoffment of the lands, held in capite 
(being two parts in three of the whole) to the uſe of him and his 
wife or life, with divers remainders over; in this caſe he may not, 
deviſe any of the ſocage land. And if a man have no ſocage land, 
but capite land only, and convey it away in fee · ſimple, keeping ino 
reverſion to any ſuch uſe, and after purchaſe ſocage land; he may 
deviſe all the | Sa: land newly purchaſed. 6. As the teſtator, 
enabled to deviſe by this ſtatute without reſtraint, is and muſt be 
one that hath the land he doth deviſe, at the time of the deviſe 
made, and no other land then to be an impediment to his deviſe, 
ſo he muſt have a ſole eſtate as well in the lard he doth leave to 
deſcend to the heir, as in the land he doth deviſe: and therefore, 


if lands held in 4 be conveyed to a man and his wife, and the 


heirs of theit two bodies; and this man hath other lands whereof 
he is ſole ſeiſed, held of the King ina capite by Knight's ſervice; 
in this caſe, he may not deviſe two parts of the whole, ſuppoſing 


* this may ſuffice for the King's third part; for he may deviſe but . 


two parts of the reſidue ; i. e. of that whereof he is ſole ſeiſed, 
either at the time of making of the will, or at the leaſt at the 
time of the death of the teftator. 7. The eftate of the land that is 
held muſt continue after the death of the tenant : otherwiſe it will 
be no reſtraint. And therefore, if tenant in tail be to him and 
tie heirs males of his body, the remainder - in fee to another, of 
lands held by Knight's ſervice in capite; and he is ſeiſed of other 
lands in ſocoge in fee, and by his will in writing deviſe all the 


locage land, and die without iſſue male; in this caſe, the deviſe & H, a.. ay 
is good for all the ſocage land. And ſo alſo it is where the eſtate ac bs 
which the arceſtor had of the land held, is defeated by condition; . 75 


8. "That which a man cannot diſpoſe by any act in his life-time, 


ſhall not be taken for any ſuch manors, &c. whereof a man may fe be the 2. 8. 


deviſe two parts by authority of this ſtatute at his death: and 
therefore in the = of an evident eſtate of lands between huſband 
and wife, where the buſband can make no diſpoſition for longer 
time than during the coverture, theſe lands are not to be eſteemed 
ſuch as are to be accounted amongſt the lands, whereof two parts 


ring 54. in three are deviſable. 9. The tenure by Knight's ſervice muſt 


continue 
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408 | Of a'T.ESTAMENT. Chap. 23. 
continue after. the death of the deviſor, otherwiſe the land ſo held 
will be no reſtraint, And therefore if the King grant land to one 
and his heirs, to hold during his life by Knight's ſervice in capite, 
and after in ſocage ; or to hold during his life in ſocage, and after 
by Knight's ſervice ; in theſe caſes, the grantee may deviſe all his 
land, notwithſtanding the tenure of this land. 10. The King or co. ;. z. 
other Lord muſt have a full and clear yearly value of the third part 31. ſuper 
leſt to deſcend to him, and the value is to be efteemed as it is, Lit. 111, 
and doth happen to be at the time of the death of the teſtator; “ * 
for the King, or other Lord, muſt have the like or equal benefit 
for his third part, as the deviſee hath for the two parts, without 
diminution or ſubſtraction; when therefore a man will have his 
deviſe good for the reſidue, he muſt take care that the third part 
be ſo left; for if the third part be not valuable, or be charged 
with any rent, Cc. or be upon any incertainty, as if it be upon a 
pollibility only; as where a man and his wife be ſeiſed of a joint- 
eſtate tail mace during the coverture, and he deviſe other lands to 
her on condition that ſhe ſhall waive her eſtate made during the 
coverture, and ſo intend that that part of his land ſhal! be left for 
the King's part; this deviſe will not be good for the reſidue ; and 
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Oo. 3 
albeit the wife do waive the eſtate after the huſband's death, yet ters anc 
this will not help the matter, or make the deviſe good for that part Dakers 

N. for which it was void before: but it is not material by what tenure | 
N the third part deſcending be held: for it is held by the better opi- 
. nion, that if a man be ſeiſed of 200. land held of the King in 
43 capite, and 100. land heid of a ſubje& by ſocage, and he deviſe 
i P. 425- all the capite land “ to a ſtranger; that this is a good deviſe for 
it the whole, and that the King ſhall be ſatisfied by the ſocage land. 
. And if it be of the value of the third part, albeit it be but of an 
b eſtate tail whereof the anceſtor was ſeiſed, or if it be new pur- 
[i chaſed land, yet it is ſufficient: and therefore, if ſome lands be 
$ given to a man, and the heirs of his body of the value of 10/. per 
4 annum, and he be ſeiſed of other lands in fee-ſimple, to the value Co. te 
=_ of 20l. per annum, and all or part of theſe are held in capite by Leone 
18 Knight's ſervice ; in this caſe, he may deviſe the lands in fee- ſimple, ogg 
and leave the entailed land io deſcend for a third part: and if a 2 


min be ſeiſed of ſuch land, and convey to the uſes within the ſta- 

tute, 'or any of them, and after purchaſe new land, and leave that 

to deſcend, this is ſufficient. 11. The third part that is left to deſ- Co. 3 44 
cend to ſatisfy the King or other Lord muſt deſcend immediately, | 
and he muſt not ſtay for it. And therefore if a man be ſeiſed of 

three acres of land held by Knight's ſervice in capite, and make a 

leaſ- of one acre for life, and after deviſe the other two acres ; 

this deviſe is not good for the whole two acres, but for two parts in 

three thereof only: and alveit the tenant for life die afterwards, 

yet this will not help the matter. But if the deviſor leave a full 

third part immediately to deſcend in fee-ſimp'e or in fee-tail, he 

may deviſe the other two parts at his pleaſure. And if he do not 

leave a third part to the full, it muſt be made up and ſupplied out 

of the other two parts, which in caſe of the King is done by 
commiſſion out of the court of wards, and in caſe of a ſubje& by 
commiſſion out of the chancery. 12. The third part left to def- co, fyper 
cend, muſt be of as good value as either of the other two parts Lit. 111.4 
is at the time of the death of the teſtator, or otherwiſe the deviſe 133.3. J 
of all the reſidue will not be good, for ſo muſt it be taken * e. 
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Chap. 23: Of a TESTAMENT. 
of the lands of the teſtator indifferently : and therefore, if a man 
be ſeiſed in fee of land held in chief by Knight's ſervice, and make 
a feoffment of the one half of it to the uſe of himſelf for life, and 
after to the uſe of one he doth intend to marry, and after to the 
uſe of another in remainder, or to any other ſuch like uſes within 
5 the ſtatute, and after he doth marry the ſame woman, and after 
r he deviſeth the other moiety to his wife, children, or any other 
jn this caſe, albeit the wife's eſtate have precedency, yet the King 
ſhall have the third part of. both the moieties equally. So if one 
be ſeiſed of gavelkind land held in capite, and, his ſon being dead, 
deviſe part of it to one of his grandchildren, and part of it to ano- 
ther, and part to a third in tail; in this caſe, the King's third part 
ſhall come of all the three parts equally, and accordingly the de- 
viſe will be void for ſo much to every one of them, So if one hold 
three ſeveral manors of three ſeveral lords ; he cannot deviſe two 
of theſe manors leaving a third to deſcend ; but he may deviſe 
two parts of every of the three manors, and a third part of each 


manor muſt * deſcend to each Lord, for there mult be an equality * 


in theſe things. For further illuſtration of which things, the ex- 

@». 3 Put- amples following are to be heeded. W. B. being ſeiſed of the 
je and manor of Thoby in capite, and of lands in Fobbing held in ſocage 
Bakers caſe. in fee, and he and his wife being ſeiſed of the manor of Hinten, 
held in capite, to them and the heirs of their two bodies begotten, 

by an eſtate made to them during the coverture, for the jointure of 

the wife, the reverſion to W. in fee, and Thoby doth amount to 

the value of two parts, and Hinton and Fobbing to a third part, 

and I. B. by his will in writing, doth deviſe Theby to his wife for 

life, upon condition that ſhe ſhall not take her former jointure, 

with divers remainders over, and die, and ſhe refuſed her former 

jointure in Hinton; in this cafe, it was adjudged that the deviſe 

was not good for the whole manor of Thoby, and that the manor 

: of Hinton was not a ſufficient third part to deſcend. L. L. being 
Co. 10. 38. ſeiſed of the manors of 4ffaland, Heauton, Rillaton, Pengelley, 
Leonid Willeſwarthy, and Triveſquite (the laſt only held in capite) in 
vg fee, and having iſſue Thomas his eldeſt fon, William, Humphrey, 
"71; 4. and Richard, younger ſons, which Richard had iſſue Leonard, 
makes a feoffment of theſe manors to divers uſes, wiz. of the 
manors of R. P. V. and A. to the uſe of the feoffor for life; and 

after to the uſe of ſuch perſon as he ſhould appoint by his laſt 

will, and after to the uſe of V. his ſecond fon in tail, and afier to 

his other ſons in tail, and after to the uſe of the feoffor and his wife 

in1ail, and after to the ule of the feoffor and his heirs for ever; 

and of the manor of H. to ſuch like uſes ; and of the manor of 7. 

alſo to ſuch like uſes; and the ſame uſes were with power of revo- 

cation: and af er the feoffor purchaſed eight acres of other land 

held in focage, ard afier did revoke the uſes of the manors of R. 

P. W. and A. and after deviſed ſon e of the ſaid manors (excepting 

| ſome pieces) and the ſaid eight acres of land to his eſdeſt fon and 

the heirs males of his body for five hundred years on certain con- 

ditions, and if he die without iſſue, that it ſhall go to #illiam, Tc. 

and afterwards he die ſeiſed of the ſaid eight acres of land, and the 

lands deviſed by the will at the time of the death of the teſtator 

were of the yearly valve of 24/. 14s. 10d per annum, non ultra, 

and the lands whereof the feoffment was made, and not revoked, 

were at the time of the death of the teſtator of the value of 5 ” 


40) 


P. 426. 


— . — 


6 — - 2 APN. 1 D r S W 2 N 1 on eee Chg _—_— 
bas AC C a ĩ . TSR II 
* 1 2 2 — a _ 2 - 4 2 1 * ned * 2 A - _ 2 1 
J Wn i CEE SC EREAR -c,t  n _ r N // 
- - - 6 - 2 - . . POS = - —— — N 2 
2 _ — on ” 
= ob 


CCD EC ITED * „ 


\ 


P. 


65. 8d. in this caſe, it was 


28. ſuch power of revocation. 


Of TESTAMENT. 
adjudged that the deviſe of the eight 
acres newly purchaſed was void at leaſt for a third part, and re- 
ſtrained by the reverſion in fee expectant upon the eſtate tail made 
to the younger ſon of the manor held in capite. And it was te- 
ſolved, that if a man be ſeiſed of three acres of equal yearly value, 
one of them held of the King by Knight's ſervice in capite, and 
have iſſue two ſons, and * acre ſo held, and another of the 


acres, to his younger ſon, whereby he hath ſo executed “ his 
power by the ſtatute, that he cannot devife by his will any part of 


the third acre; and after he purchaſe three acres of equal value 
held in ſocage ; that in this caſe, becauſe he hath the reverſion in 


fee upon the eſtate tail made to the younger ſon, he can deviſe no 
more but two parts of the ſaid land ſo newly purchaſed : but if the 


Chap. 23. 


reverſion be gone before the purchaſe, he may deviſe the whole. Co. 6. 16. 


the King in capite by Knight's ſervice, and he convey two 
it unto any of his ſons, or to the uſe of his wife for life, or in tail; 
in this caſe, albeit he may not deviſe any part of the reſidue, yet be 
may by his will deviſe the reverſion of the two parts. And in caſe, 
where he hath not conveyed the full two paris, he may deviſe ſo 
much as to make up that he hath conveyed full two parts: and it 
was further reſolved in the ſame Leonard Loweis caſe, That whereas 
the ſtatute ſaith, all perſons, c. having, Ic. any manors, c. in 
poſſeſſion, reverſion, or remainder, Cc. and the feoffor L. L. in 
the caſe before had a remainder in tail expeQant upon the eſtates 
in tail limited to the ſons ; that this remainder was not within the 
ſtatute, nor would have reſtrained the deviſe, but for the reverſion 


Hut if a man be ſeiſed of lands in fee, part of which are held of ſuper Lit, 
8 of 111. 


in fee afterwards. A. B. being ſeiſed in fee of the manor of Grace - Co. 11. 13. 


diu held in capite, and of the value of thirty pounds per annum, 
and of the manor of Normanton held in capite, of the value of 180. 
per annum, in conſideration of a —— with M. did covenant to 
ſtand ſeiſed of the manor of G. to the uſe of himſelf and the heirs 
males of his body, on the body of the ſaid M. and after to the uſe 
of W. B. his brother, and the heirs males of his body, and after 
to the uſe of another brother in tail, and after to the of of his own 
right heirs, and of the manor of M. to the uſe of himſelf and M. 


he is to marry, and the heirs of his body, and after the remain- 


ders as betore of the other manor ; and after the marriage is had 


A. B. doth purchaſe other lands held in ſocage of the value of 31. 


per annum, and then deviſed the ſame new purchaſed lands; in 
this caſe, it was adjudged that the deviſe was void for a third part 
of the ſocage-land, in reſpect of the reverſion dependant upon the 
eſtate tail, and yet that it was a good deviſe for two parts of the 
new purchaſed land, albeit he had executed his power and given 


Hen, Har- 
pur's caſe, 


more than two parts to the uſe of his wife. And in theſe caſes Co. 10. 83. 


where a man hath land held in capite, and other land, and he con- 
vey the land held in capite to any of the uſes within the ſtatute, as 
to his younger children or the like, or convey it with power of re- 
vocation only, ſo that he hath power of the land ſtill, and after he 


purchaſe land held in ſocage; in this caſe, it ſeems he may deviſe Co. 6. 17 
all the land newly purchaſed, as if the land were conveyed without Sir Edwiid 


of the King in capite, made a feoffment of two parts of it to the 


uſe of his wife for her life, for her jointure, and after made a 
feoffment of the third part to the uſe of ſuch perſon or perſons, m 


O 


A. being ſeiſed of land in fee * held Clere'scals 
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12 the demiſec᷑ is void. And if a man be diſſeiſed of his land, ſo _ 
Les be hath nothing but a right thereof left, and then he deviſe this man's. C. . fours 


Chap. 23. Of « TESTAMENT. / 40 
of fuck eſtate and eſtates as he ſhall limit and appoint by his laſt | 
will and teftament in writing z and afterwards he did by his laſt 
will in writing deviſe this third part to one in fee; in this caſe, it 
was refolved that the deviſe was good for the whole third part. 

And yet if a man make a feoffment in fee of land held in capite to 
the uſe of his {aft will, albeit the deviſe of the land be with refer N . 1 

Co. 10. 18, ence to the feoffment, yet it is void for a third part. E. B. being 2 u 427 

Tra. 34. feifed of fix manors, the one in fee, and the reſt in tail with the re- FL 22 } 

Eliz. Bed- verſion expeCtant to him and his heirs, and hath iſſue T. B. divers A gate? .. 

inficl's of «hich wanors are held of the King in capite by Knight's ſervice, 1 C. e, A 

caſe, R ; 7 , . 8 7 * ES WE; "8: 
and every of them of equal yearly value, by his laſt will in writing g. 4... << 
did deviſe all the faid manors to divers perſons and their heirs, for . . , 
payment of his debts, and adyancement of his children, and then g 
died, and the eſtate in tail that deſcended to his iſſue was more Fr 4 | 
than a third part of all; in this cafe, it was reſolved that the deviſe Æ > LS | 10 


was good for two parts of the reverſons, and for the entire manor # --- 7 , e 
in poſſeſſion, and not void for a third part of the manor in poſſeſ- FAY „5 
Co. Rep. ſion, and for all the reverſions in fee. A man being ſeiſed in fee 2 eee, It. 


Sum. of Gavelkind land in Kent, part whereof is held of the King im . -£/--="* 
ker. 8. capite, and part of common perſons in ſocage, hath iſſue 4. who 
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ſome to C. and ſome to D. his grand children in tail; in this caſe, 
the deviſe is void for a third part of the whole, as well for the land 
held in ſocage, as the land held in capite. And yet if in this caſe 
no will be made, the King ſhall have but à third part of that which 
doth deſcend to the eldeſt fon the heir at the common law, and not 
the third part of that which doth deſcend to the younger ſons by 
cuſtom. And if lands deviſa ble by cuſtom come into the King's 
hands, and he grant them to hold of him in capite, and the paten- 
tee deviſe them to the uſe of his wife, children, or for payment of 
his debrs, c. in this caſe, the deviſe is void for a third part (1). 
And here note, that in all the caſes before, where a man is re- 
ſtrained to deviſe a third part of his land, ff he deviſe the whole, 
the deviſe is good notwithſtanding for ſo much as he hath power 
to devife. And as touching the thing deviſed, it is further to be | | 
Plow, 488. known; 3. That a man muſt have right to and poſſeſſion of the Deviſe of a if «<4 
22 2 land he deviſeth, or elſe the deviſe is not go And therefore if a right to = =» 


fete diſſeiſor deviſe the land he hath gotten by diſſeiſin; this deviſe as to — ee 2 
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Nevil'scaſe. right, or deviſe the land, this deviſe is void (2). And if one contract 4 7. I 
7.555 E #045 .. l. ll ory 136 Gir. JHore e Seo. Sg. 4 
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(1) By the ſtatute 12 Car. 2. c. 24. ** for taking away the court of wards and liveries, and tenures LL, 2 
* in capite, and by Knight's ſervice, and purveyance, and for ſettſing a revenue upon his Majeſty in lieu A. | 
thereof,“ all tenures by Knight's ſervice of the King, or of any other perſon, and by Knight's ſervice 
tn capite, and by ſocage is capite of the King, and the fruit. and conſequents thereof are taken away and 
turned into free and common ſocage: and it is thereby enacted, that all tenures thereafter to be created 
bythe King, his heirs or ſucceſſors, upon any grants of any manors, lands, or hereditaments, of any el- 
tate of inheritance a: the common law ſhall be ia free and common focage, and not by Knight't ſervice 
or in capite—but that act does not extecd to take away or alter tenures in Frank-almeign; nor to change 
any tenure by copy of court roll, or any of the ſervices incident thereunto; nor to take away the hono- 
ray ſervices of Grant Serjeanty, other than of wardſhip, marriage, and other charges incident to tenure 
by Knight's ſervice. Mr. Juſtice Blackſtone treating of this ſtatute (in 2 vol. of his Comm. p. 77.) 
deems it *© a greater acquiſition to the civil property of this Kingdom than even Magna carta itſelf; 
ace that only pruned the luxuries that had grown out of the military tenures, and thereby preſerved 
* _ in vigour; but the ſtatute of King Charles extirpated the whole, and demoliſhed both root and 
** branches.” | 

(2) But if the diſſei ſee re-enters, the deviſe ſhall be good; for he was ſeiſed ab initis. 1 Call. 237.— 
Buster v. Cle. nw 4, fe a abs tos aol ot ,, TED 
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42, Of a TESTAMENT. ch 
* p. 429. for land, and pay his money for it, but & hath no aſſurance of the - 
land, and he deviſe this land to another; this cannot be a good 
deviſe of the land, but perhaps the deviſee may in a court of equity 
compel him that hath received the money to affure and ſettle the 
land according to the deviſe (1). , And M one deviſe 2 Plow 
. land, this deviſe is Vid ; but if he, aftexthe deviſe made. pur- Fiz. 
, chaſe this land, now is the deviſe good (2). If a man bargain and viſe), 
turd, or the ſell land to me on condition to re-enter, if he pay me ten pounds, Adjudgei 
and I covenant that L will not take the profits until default of pay- * 
ment, and he make a leaſe of fix years of it to another, and after gs 
break the condition; in this caſe, I may deviſe this land, and the 


"_ Rs viſable as land is, and will paſs without the attornment of the te- 538. + 

ory or cke nant. The like law is of a reverſion alſol“ And a man may deviſe _ ſed. 4. 
a rent de novo iſſuing out of land, or a rent iſſuing out of land fu. 586. 
that is in eſſe before. And therefore if a man ous 4 


life, or years, rendring rent, the leſſor may deviſe this rent. So if F.N.B. is. 


a rent be granted to one and his heirs, the grantee may deviſe this Co. ſuper -A 


. rent. So a man that is ſeiſed of land in fee may deviſe any rent g 5 7 

tout of it at his pleaſure. And therefore if a man that holdeth his — 

land by Kaoight's ſervice in chief, by his will deviſe any rent, com- 
guy * 1 mon, or other profit out of it; this deviſe is good, and that albeit 
„the rent or profit doth amount to the value of the whole land; as if 
ae, Ger Hor: One had three acres of land worth three ſhillings by the year, and 
© he deviſe three ſhillings rent out of it, this is a good deviſe of the 
whole rent; but in this caſe, the rent ſhall iſſue out of two parts of 
4. — the land, and a third part ſhall be free and not charged with it, 
, but he may charge two parts in three parts of ſuch lands at his plea- 
2 2 ſure. And ſo alſo it is if a man lands holden by Knight's ſer- 
vice and not in capite, and other lands in ſocage, 4 may charge 


1 . * two 2 of the Knight's ſervice land, and all his ſocage land at his 


leaſure And if a man have lands held in ſocage, and no lands 
eld in capite, or by Knight's ſervice, he may deviſe what rent he 
will out of it. But a man cannot deviſe a tent, common, or any 
ſuch thing out of another man's land that is none of his own, nor 
out of that he hath not. And therefore if one deviſe 10/. out of 
his manor of Dale, when in truth he hath no ſuch manor, this 
Occupant. deviſe is void. If a rent be granted to me for the life of J. S.; it Dier 251 
ſeems I may not deviſe this rent, but that the terre-tenant ſhall hold 
Deviſe of it as an occupant (3). 15. Where a man is ſeiſed of a houſe in co. 4.6. 
houſes> fee, and may deviſe the houſe itſelf, there it ſeems he may deviſe Ferk. ſes. 
doort, glaſs, the doors, windows, wainſcot, or the like incidents of the houſe, 82. 518 
3 And where a man may deviſe the land itſelf, it ſeems he _ de- ow [i 
4 , , viſe the trees or graſs growing upon the land, quando licet id quod fordo cif. 
„ x7” aſus, videtur & licere id quod minus, But where the land it Kely. 88. 
P. 430, felt is not deviſable, there ſuch things incident or annexed to, * 
or growing or being upon it, are not deviſable. And therefore a 
tenant in tail, for life, or years, of land may not deviſe the 


3635. 


(1) If after articles are entred into for a purchaſe, and before a conveyance executed, the purchaſer 
deviſes the land, it ſhall be good in equity; for the vendor is conſidered as ſeiſed in truſt for the purch- 
ſer, who is deemed the r al owner of the land, and is therefore allowed in equity to diſpoſe of it, | 
Chan. Ca. 39. and if the articles are entered into in the name of an agent or a truliee ſor the purchs 
ſer, the deviſe will be good, an equitable intereſt being as well deviſable as a legal eſtate.—Grerbil 
v. Greenhill, 2 Fern. 679. ; 1 

(2) See fully in what caſes lands, acquired after the time of making the will, ſhall be ſaid to pais; 1 
Vin. Abr. Devile (I. 4.) | : 4 

(3) See note 3 to page 104, and the ſeveral references therein. 3 Ig 
; „ 
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Deviſe of geviſe will be good, 14. A ſeigniory, rent, or the like thing is de- Perk, ſed. 4 


Dier 283447 
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another, for taking away his goods, or to compel him to make an 
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houſes, or windows, doors or wainſcot of houſes, or trees, or 
aſs being or growing thereupon, but this deviſe is void. 16. 
here a man hath a uſe that is not executed by the ſtatute of uſes, Deviſe of a 

but remains at the common law, he may deviſe it as he may any ue. 

other thing: apd therefore if one be poſſeſſed of a term of years, 

and grant it over to another to the uſe of the grantor, he may diſ- 

poſe of this uſe by his will, for it is in the nature of a chattel. 

But if a man have ſuch uſe in joint-tenancy, he cannot deviſe it. 

17. All manner of goods and chattels real and perſonal may be de- Deviſe of 

viſed by teſtament. And therefore leaſes for years of lands, grants goods and 

for years of rent, common, or the like, wardſhips of the bodies _ 

and lands of heirs of tenants by tenure in capite, and by Knight's 

ſervice (1), cattle, as oxen, ſheep, horſes, c. gold, filver, money, 

plate, houſhold ſtuff, as beds, pots, pans, platters, &c. corn, 

wool, and implements of huſbandiy, may be deviſed by will ; and 

not only thoſe a man hath at the time of the deviſe, but thoſe-a 

man is to have or may have afterwards. And therefore it is held, 

that a man may give his corn that ſhall grow in ſuch a ground the © 

next year after his death, or the wool or lambs his flock of ſheep 

ſhall yield the next year after his death ; and that theſe deviſes are 

good: but if in this caſe there ſhall be no ſuch corn growing in that 

ground, or any lambs or wool ariſing out of his flock-that year, 

the legacy is fiuitleſs. And yet if the teſtator deviſe to I. S. twent 

quarters of corn, or twenty lambs, and doth will that the ſame hall 

be paid out of his corn that ſhall grow, or out of his flock the next 

year, and there be not ſo much corn, or not ſo many lambs, or not 

any at all growing or ariſing, yet this is a good deviſe, and the 

things mutt be paid. In like manner if a man give to J. S. a 

horle, or a yoke of oxen-; in this caſe, albeit the teſtator have 

neither horſe nor yoke of oxen, yet the deviſe is good and muſt be 


413 


performed. 18. Things in action, as debts, and the like, albeit Deviſe of 8 _ 
they be not grantable by deed in the life-time of the party, yet are RCSL _— 
they deviſable by will. And therefore if the teſtator doth by his 2 in, pe... 


will give any debt due to him on an obligation, or on a contract, or ſibilities and 
the like, this deviſe is good. And the thing deviſed may be had incertain- 
thus; the teſtator may, if he will, make the legatary executor ag dies. 

to that debt, or if he do not, the legatary may ſue the executor in 

the ſpiritual court, or in ſome court of equity, and thereby compel 

the executor either to recover it himſelf, and ſo to pay it to the lega- 

tary, or to give the legatary power to ſue for and recover it himſelf 

in the executor's name. But if it be ſuch a cauſe of action, as is 
altogether uncertain, as where a man may have an action againſt. 


account, or the like, this is ſuch a cauſe of adion as is not deviſa- 
ble. * And yet poſlibilities and incertainties are in divers cafes de- * P. 431. 
viſable. And therefore if one have money to be paid him on a 
mortgage, he may deviſe this money when it comes; as if I en- 
feoff a ſtranger of land, upon condition that if he do not pay-me 
twenty pounds ſuch a day, that I may re-enter, in this caſe I may 
deviſe this twenty pounds if it be paid, and the deviſe is good, 
albeit it be made before the day of payment come. And if a man be 


at 


(1) See the ſtatutè 12 Car. 2. c. 24. mentioned before. 
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4˙4 Of a TESTAMENT. Chap, 2; =_ Chip 
5 poſſeſſed of a term of years, and deviſe all the refidue of that term Chile's c 
1 hes of PBromes ; of years that ſhall} be to come at the time of his death; this deviſe '7 Ja. T 
. 2 22 —js good, and yer ſuch a grant by deed. is void. But a meer poſſi- Perk. fe 
diy, and a thing altogether incertain is no more deviſable by will, 529, cr. 
14 £ Deviſe of than it is grantable by deed. 19 Emblements, 7. e. the corn that Ke Sen 
emble- is ſown and growing upon a man's ground at the time of his death, 
wen, and which himſelf ſhould have reaped if he had lived to the har- 
q - veſt, (as in moſt caſes he ſhall where he doth fow it) are deviſable. 
=_—_ . 6.8 And therefore if a man have land in fee-fimple, fee tail, for life, or 

* . A, Tears, and ſow it with corn; he may deviſe the corn at his death 
1 „, aZ to whom he pleaſeth (1). Ard yet if leſſee for years ſow bis land 
84 — . ſo little a while before his term expire, that it cannot be ripe before 
tue end of the term, and he die, it feems he cannot deviſe this 
| 2 eue, corn, for if he had lived he could not have reaped it after the end 


— 
Wh. 2 
41 Eng 
27S , 

7 


perk. ſe 
£26, 

Kelw. 8 
See beſo 
Plow.Gr 
tham's C 
Co. ſupe 


Deviſevf of the tei m. 20. Obligations, counterparts of leafes, and ſuch Perk, « " — ag 


obligations. like things, alſo are devifable ; but in this caſe, the devifee cannot 527. 
Counter- ſue upon the obligation in his own name, nor enter for the condition Trin. 13 
3 broken upon the leaſe if there be cauſe ; but he may cancel, give, Curia B. 
» = * ſell, or deliver up the obligation, or counterpart to the obligor, or 
leſſee. And finally whatſoever ſhall come to the executor after the 

death of the teſtator in the right of his executorſhip, may be de- 

Deviſe of viſed by the laſt will and teſtament of the teſtator. 21. The 3 
the things a and chattels that a man hath jointly with another are not fd, row 
man hach in And therefore if there be two joint- tenants of goods or chattles, as perk, ſed. 


Swin, pa 
7. c. 5. 
Plow. 52 
Perk, ſec 
500, 


. where ſuch things are given to two, or two do buy ſuch things to- 526. 
ther. gether, and one of them deviſe his part of the things to a ſtranger; Lit. Sec. 
this deviſe is void (2). Infomuch that if in this cafe the teſtator dA & 


make the other joint-tenant his executer, the will as to this is void, St. 

and he ſhall not be charged as executor for thofe goods, bur he 

Deviſe of ſhall have them altogether by right of ſuryivorſhip. 22. 't he goods 

the ings © and chattels that a man hath in another's right are not deviſable; Plow. 524, 

another and therefore an executor or adminiſtrator cannot deviſe the goods Bro. dem. 

right. and chattels he hath as executor or adminiſtrator, for ſuch a deviſe Og 7. 

is void, Howbeit the executor may appoint an executor of the Sig = 
goods of the firſt teſtator, which the adminiſtrator cannot do; and 

of the profits that do ariſe by the goods and chattels the executor 

or adminiftrator hath during the time of his adminittration, he 

may make diſpoſition. The goods and chattels belonging to col- Dod. & 8. 

P. 432. leges or hoſpitals may not be deviſed by the reftaments of the“ maſ- fib. 2. c. 35 

ters or governors thereof; nor the goods and chattels belonging to! ws _ 

other corporations, by the mayors, bailiffs, or heads thereof. ++ 9h hs 

And the goods and chattels that churchwardens have in the right oct. & &. 

Huſband of the church are not deviſable. All the chattels real that a man c. 7. 

and wiſe. hath in the right of his wife by her means, and all the ob- 

ligations that are made to her alone before or during the 

time of the coverture, and the chattels real or perſonal that 


67. 


— 


(1) As to the doctrine of emblement*, ſee the books referred to in the note to p. 243.—and poſt — 
numb, 25. —and more fully who may deviie them, in Vin. Abr Deviſe (I. 5.) 

(2) But an exception muſt be made of the goods and chattels of merchaats or traders ; for the wares, 
merchandizes, debts, or duties, which they have as joint-merchants, ſhall not ſurvive, but ſhall go tothe 
executors of the deceaſed, per legem mercatoriam, which is part of the law of this realm, for the advance · 
ment of trade and commerce, which is pro bono publico; for the rule is that jus accreſcendi inter net. 
teres pro beneficio commer cii locum non habet,—Co. Lit, 183. a,—See further Vin. Abr. Joigt-tenams (5. 


Bac. Abr. Joint-tenants, &c, (C). N=. 2 , 63. 
F | 
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Chap. 23. Of a TESTAMENT. 415 
his wife hath as executrix to any other, are not deviſable by the 
teſtament of the huiband (1). But all the chattels perſona! that a 
man hath by his wife which ſhe hath in her owa right, and the 
debts due upon obligations made to the huſband and wife both , . 
during the coverture, are deviſable by the teſtament of the huſband. Deviſe of 
23. Such things as are annexed, and incident to a freehold or inhe- things that 
ritance, ſo that they cannot be ſevered from it by him that hath the **< incident 
Perk, ſect. property of them, as wainſcot, and glaſs to houſes, and the like, 22 
rag are not deviſable, but in ſuch caſes where the thing itſelf to which other thing. 
Kelw. 88. it is annexed is deviſable. 24. The goods and chattels that are peviſe of © 
See before. another man's are not deviſable; and therefore if a man give ano- things that 
Plow.Gran- ther man's horſe, it is a void deviſe. So if one deviſe the things are not the 
tham's caſe, that by ſpecial cuſtom of ſome places, as the heit-looms, do belong 1 or 
Co. ſuper to the heir, this deviſe is void; for they are not deviſable from nw ga 
y 4 195» him. 25, If a biſhop have a ward belonging to his biſhoprick fall- executor. 
ſe en, he may deviſe it z but if a church of his become void in his Peviſe of a 
Tun. 13 a. life-time, he cannot deviſe the preſentation. If a parſon of a preſentation 
Curia B. R. church have the advowſon in fee, and he deviſe that his executors to a church, 
two or three of them ſhall preſent at the next avoidance ; this is a 
f good deviſe. 26. All theſe things before that are deviſable, when 
An. pat they are deviſed muſt be named, and deviſed either by their proper 
i, $25. name, or otherwiſe deſcribed by ſome, other matter whereby the 
Perk, ſet. mind of the teſtator may be known and diſcerned ; for if he err Miſtake or 
500, and miſtake in the name or ſubſtance of the thing deviſed, or it be error in the 
ſo incertainly deviſed and deſcribed that it cannot be perceived what thing de- 
he intendeth, the deviſe is void. And therefore if one deviſe 3 
piece of ground by the name of a Meſſuage, except it be ſo called, 
the deviſe is void. And yet by the deviſe of the uſe, profit, or oc- 
cupation of land, the land itſelf is well deviſed; and by the deviſe 
of land itſelf, the reverſion thereof may be deviſed. But if one in- 
tending to deviſe a horſe, doth deviſe an ox; or meaning to give 


4, 


nl. gold, doth give apparel; theſe legacies are void, unleſs his mean- 
7: ing may appear by ſome circumſtance to be otherwiſe ; as if a man 
2 have but one horſe, and he be called Arundel, and he deviſe his 


horſe Bucephal ; this legacy is good enough. And if a man give 
all his money in ſuch a cheſt, when in truth there is no money in 
that cheſt ; or give to another the ten pounds which J. S. doth owe 
him, when in truth 7. S. doth not owe any ſuch money; this deviſe 


- is void. And yet if the deviſe be thus, vis. | give to A. B. ten 
a, pounds and * [ will that the ſame be paid of the money I have in & p. 433. 
ſuch a cheſt, or of the money which ſuch a man doth owe me; in 
9 this caſe the deviſe is good, albeit there be not any money in the 


cheſt or owing: and if one give ten pounds remaining in ſuch a 
cheſt, whereas in truth there is but five pounds in the cheſt; in this 
caſe, the legacy is good for the five pounds. But error and miſtake 
in the quantity and quality of the thing deviſed, when the fame for 
the ſubſtance of it is certain, doth not hurt: and therefore, if the 


_ teſtator, meaning to give the fourth part of his goods, give the 

a — | . 

res, (1) A man may ſell or diſpoſe of chattels real which he hath in right of hi: wife; and if he does not do | 

the ſo and ſurvives his wife, they become abſolutely his own; but if he dies before his wife without having 

ce · made any diſpoſtion, he cannot diſpoſe of them by will —Cheſet in action, which à man hath in right ö 

ca- of his wife, he may reduce into poſſeſſion by receiving or recovering them at law: and if he does ſo they | 

B.) become abſolutely his own, and he may bequeath them by will; but if he dies before his wife without 
having received or recovered them, they ſhall ſurvive to the wife. C. Lit, 300, a,—35 |, -Sce fy 

his more fully in 2 Bl. Com, 434 — Bac. Abr. Executors. (H. 4.) 14 
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416 5 Of « TESTAMENT. Chap. 23, 

one half; or meaning to give but fifty pounds, give one hundred 
pounds; or 2 converſe, meaning to give a greater, doth give a 
leis quantity or ſum; in thete cafes, the legacy is good, and the 
' Tncertainty legatary ſhall have as much as the teſtator did mean. - If a man give 

in the thing his white horſe, when in truth he hath but one horſe and that is 
| deviſed. plack; this is a good deviſe of this horſe: and if the thing deviſed Swink put 
be under ſuch general words that the mind of the teſtator cannot be 7. cap. uw, 
known by it, the deviſe is void : and therefore, if the teſtator, ſay, 
I do bequeath ſomething, or I bequeath a ſubſtance, or I bequeath 
a body, or | bequeath, or the like; theſe deviſes are void for in- 
certainty : ſo if he ſay, I do give lands, or | do give goods; theſe 
deviſes are void. And ye if the teſtator give a horſe, an ox, a gold 
chain, or the like, indefiaitely ; in theſe caſes, the deviſe is good, 
albeit he have no ſuch thing. But if one deviſe thus, I give lead, 
money, wheat, oil, or the like; and ſay not how much, or what Co. ſop 
quantity; this legacy is void for incertainty, or at leaſt the executor 
may deliver what quan:ity thereof he will, and this ſhall fatisfy 
Seventhly, the legacy. 7. As touching the terms of a deviſe it muſt be known, 
in reſpect of that if one deviſe any thing to wicked ends, or upon wicked con- 
the tenures 4 itions, as to the end, that the deviſee ſhall kill a man, or becauſe 


ons, cone” he hath killed a man, or the like; theſe deviſes are void, in like 


and ends of manner as it is when the cauſe or motive is falſe ; as becauſe one is 
the deviſe. my couſin, or hath lent me money, I deviſe to him twenty pounds; 
| and he is not my couſin, or did not lend me money; theſe deviſes 
A caveat Are void. And as touching the reſt of the properties of a good de- Co. 3.36 
for making viſe, ſee them before in the properties of a good teſtament : and 
of teſta- here by the way, be adviſed if thou hait land to ſettle, rather to do 
ments. it by act executed by advice of learned counſel in thy life and health- 
time, and therein add ſuch conditions' and provifoes of revocation 
and otherwiſe as thou wilt; or if thou wilt do it by will, then do 
it in thy perſect memory and by learned advice: let the will be in- 
dented and of two parts, and leave one part with a friend, that it 
be not ſuppreſſed aſter thy death (1); let there be credible wit- 
| neſſes to the publication thereof, and let their names be fubtcribed 
* P. 434 to it: let the whole will be written with one hand and in one piece 
8. eee of paper or parchment, for fear of alteration, addition, or diminu- 
None tion: let“ the hand ard ſeal of the devifor be ſet to it: and if it 
and deviſes, be in ſeveral parts, let his hand and ſeal and the hands of the wit- 
and how neſſes be to every pait ; if there be any raſing or interlining, let 
8 there be a memorandum of it. And if thou make any revocation Dier 330, 
dag taken. Of thy will, do it by good advice and by writing; Vox audita pe- 
Deviles of rit, litera ſcripta manet (2). 
land. Firſt, The general rules for the expoſition of wills ate theſe ; that they Plow. 540. 
in reſpect of nuſt have a favourable and benign interpretation; and as near to Co. fupe 
| ee eg the mind and intent of the teſtator as may be; and yet ſo withall, ne NG 
** take by the as his intent may ſtand with the rules of law, and be not repug- 
| deviſe; and nant thereunto. It is faid to be therefore a maxim of law, Quod 
. What, when, ultima voluntus teflatoris perimplenda ejt ſecundum veran inten- 


— 
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Dier 122. 


and how he tienem ſuam, according to theſe verſes : N 

(hall ſo take 4 7 7 8 Perk ſect 
by the de- Se legum ſervanda fiaes 3 ſuprema do untas 10 ' = b 
viſe. DPuod mandat fierique jubet, parere neceſſe eff. 2 $66, 567. 


{1) Where there is a duplicate of the will, and the teſtator cancells that part which is in his own ci 
tody, it is an effeQual cancelling of the will, altho' the other part remains whole and uacanceliel- 
2 l. 742, Onicns v. Tyrer,—1 Fr. Wms. 345.S. C. | 

{a} Sce the notes and references to 395 and 396 as to Revocations. 


dier 326, 
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Terms of Tf a deviſe be made of land to J. S. and the heirs male of his 
the law. tit. body; by this deviſe the ſons and not the daughters of J. S. ſhall # 
Deviſe. have the land. And if a deviſe be made of land to J. F. and the 2 FL. a. | 
= og heirs females of his body; by this deviſe the daughters and not the 2 
Plow. 414. ſons of I. S. ſhall have the land. And yet it hath been faid in . 5 
theſe caſes, that if, in the firſt caſe, the deviſee have iſſue a daugh- — cave 
ter, who hath iſſue a ſon; or, in the laſt caſe, hath iſſue a ſon who > Ge. 42 
hath. iſſue a daughter; that this ſon and daughter ſhall take by this 
deviſe in theſe caſes ; but it ſeems the law is otherwiſe. © 
2) H. 8. 17. If a deviſe be made of land to J. S. and his heirs male; by this 
deviſe J. S. hath an eſtate tail: but otherwiſe it is of ſuch a limita- 
tion by deed ; for if one by deed give land to another and his heirs 
male; by this the donee hath a fee · ſimple, and his heirs general 
| ſhall have it. | ; 
Co. ſuper If a deviſe be of land to I. S. and to the eldeſt heirs females of 
Lit. 27- his body ; by this deviſe all his daughters, and not one of them _ hu 
only, ſhall take it: So if one deviſe gavelkind-land to a man and his I. 4 7 7. i 


. eldeſt heirs z this doth not alter the cuſtom, but by this all the ſons © Gao A find bo 4M 
| ſhall take. X 1. FF 
Fitz, Deviſe If a man deviſe his land to his wife for life, the remainder to his 
2, ſon and the heirs male of his body engendred, and for default of 


ſuch iſſue the remainder to his next heir male, and the heirs male 
of the body of that heir male, and after his ſon die without iſſue, 
| (living his wife) and the deviſor hath ifſue a daughter who hath 2 
6 iſſue a ſon; in this caſe, and by this deviſe, it ſeems the daugh- He 1 
ter, and not her ſon, ſhall have the land, and that in fee-ſimple. 7 1 4 
Tria. 9. El. If a man deviſe his land to his wife for life, and after to his own Quoc N 
Adjudged right heirs male, and he hath iſſue three daughters, and after his 4 **” e, elle 
cuneis caſe. qeath one of them hath a ſon ; in this caſe, ant! by this deviſe ® the # H 294 
next collateral heir male of the deviſor, and not the ſon of the 
daughter, ſhall have the land, | 
Dier 122, If a man have iſſue two ſons and a daughter, and deviſe his land Ry Oe” 
to his wife for ten years, the remainder to his · younger fon and his V 555 
heirs, and if either of the ſaid two ſons die without iſſue of their — to « 09 
bodies, the remainder to the daughter and her heirs, and the young- a-+ 7 K e 
er ſon die in the life-time of the father, and after the father die; 2 2 71 ot 
in this caſe, and by this deviſe, the daughter hath a good cemain- . "_ 744 
der, but it ſeems the elder ſon hath firſt an eſtate tail by the intent 7 
of the deviſor. © _ | | ©. Wit" foo. 
Dier 330, If a man deviſe ere M A. = eldeſt daughter and her . . v. lu 2 
heirs, and if ſhe die without ifſue, to T. his youngeſt daughter and / 
her heirs; and if ſhe die within ſixteen years, le A. ſhall have N Plano homes 
her part to her and her heirs; and if A, marry-ſuch a one, that 7. 6-4, 4-2 Pagan 


. gh n 22 . rl 
8 — 2 _ = 
RES by 2 I. "Il — 
—_— LET - 


549. 


tl 

per ſhall have her part to her and fer heirs; and if T. die having no PAWS *. | | 
TH no iſſue, that all her part ſhall go to M. and E. his nieces ; and if . . 2 vi 
A. die without iſſue, that T. ſhall have her part to her and her -- — KT 

heirs ; and 7. after ſixteen years, doth die without iſſue; in this 27 , 4 1 
caſe, the nieces M. and E. and not A, ſhall have her part that is v7 Ig 8 

dead. 5 | \ | 

Perk, ſc. Tf land be deviſed to A. for life, the remainder to a monk for life, 1 

B36, 567. the remainder to J. S. in fee; by this deviſe he in the remainder in | 

fee ſhall take preſently after the firit eſtate for life ended ; and if 


the deviſe be to a monk for life, the remainder to I. S. in fee; by 
this I. S. ſhall take preſently. . 
pier 326, If a man deviſe his land to a woman and her brother, and the 
heirs of either of their two bodies, and for default of iſſue of the 


ſaid woman and her brother, the remainder to the tight heirs 4 
Ee the 
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the deyiſor, and after the death of the deviſor, the brother dieh 
without iffue, and the ſiſter hath. iſſue and dieth; in this caſe, and 
by this deviſe, her iſſue ſhall: have a moiety and no more of the 
land. © 3 


tail, and that if the infant in the womb of his wife be a ſon, that 
he ſhall have the fifth part as co-heir with the four, and if his five 
ſans die without iſſue, that the two parts ſhall revert, and then the 
devifor dieth, and after a ſon is born, and after he and three of the 
other ſons die; in this caſe and by this deviſe, the infant ſhall not 

take any thing, becauſe he is incapable, and the two parts ſhall 

not revert to the heir until the five ſons be dead with ifſue (1). 

If one deviſe the manor of Dale to the eldeſt fon of J. S. in fee, Adjudged 

and the manor of Sale to I. D. for life, the remainder to ſuch of C. B NM. 38. 

the children of 7. S. as ſhall be then living, and ſhall have the 37 Eli. 

manor of Dale, and the eldeſt ſon of I. S. after the teſtator's death MO 
doth ſell the manor of Dale, and after I. D. dieth ; in & this caſe, ny 
and by this deviſe, none of the children of J. S. ſhall have the 
manor of Dale, but it ſhall go to the heirs of the deviſor. 

If one deviſe his land to the children of J. S. by this deviſe the 
children that J. S. hath at the time of the deviſe, or at the moſt the 
children that J. S. hath at the time of the death of the teſtator, and 
not any of them that ſhall be born after his death, ſhall take. 

If one have two daughters by divers women, and deviſe a moiety pier 338. 
olf his land to his wife 8 ſeven years, and that the elder daughter | 
FCA ſhall enter into the other moiety at her day of marriage, and if 
4-& his wife be with child of a daughter, that then ſhe ſhall have an 
. equal portion with the other ſiſter, and the deviſot dieth, and the 


5 a” — wife doth enter and hath not a daughter, and then the elder daugh- 


Py” - ter doth take a huſband, and enters upon a moiety, the younger 


13 0 185 _ daughter dies without iſſue, and the ſeven years expire; in this caſe, 


3 and by this deviſe, the collateral heir of the younger daughter ſhall 
: have the moiety of the whole, and not the moiety of a-moiety. on- 
7 wi ly, and that by deſcent. 

If a man have iſſue B. C. and D. ſons, and he deviſe his land to curia B. R. 
D. his fon, the remainder proximo de ſanguine, or to the next of Mic. 20 hie. 
blood of the teſtator; in this caſe and by this deviſe, B. ſhall take | 

l after the death of D. as the next of blood. In like manner if the 
8 teſlator have four daughters, and he deviſe his land to the youngeſt 
in tail, the remainder to the next of blood : by this deviſe the eldeſt 
daughter, and not all the reſt, ſhall have the land. And if the teſ- 
tetor have iſſue V his elder ſon and C. his younger fon, and B. have 
iſſue D. his ſon, and B. is attainted and dieth ; and the teſtator de- 
viſeth his land to I. S. for life, the remainder to the next of blood 

of the teſtator ; by this deviſe D. and not C. ſhall have the land. 

If A. have iſſue B. and C. ſons, and D. a daughter, and de- Bro. Diſceat 
viſe his land to C. for life, and after that it ſhall remain to the pl. 19. 
next of blood to his children, or to the next heirs of the blood 8. Af. f.. 
of his children, and C. and B. die without iſſue, and D. hath iſſue 
a daughter; in this cafe, and by this deviſe, the heirs of A. ſhall 
not take, but the next of blood to the children of 4. which is the 
daughter of D. and his children themſelves are excluded ; and 


— 


blood. 


— 


(1) See the note to page 399, and the books therein referred to, touching a deviſe to an infant en 9 
tre ſd nere. i 
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If one deviſe two parts of his land to his four younger ſons in Dier 304, 


Pen 


Fitz. D 
9. Perk 
sog. 


See in t 
Expoſiti 
of Deec 
ſupra, 
Co. 8, 
Plow, : 
Melvil's 
Cale, 
Fitz, De 
4. Bro, 
Done, 41 


Jac, 


ſcent 


d 


» Perin verſus Ei gabetb ; and by C. his third wife, William a ſon, and three 


' Breckforg land; and he ſay nay, but J. S. ſhall have it as the reſt ; that this _— hs 


” . SE 3 3 
Chap. 23. Oo s TESTAMENT 419 
= ſons have any iſſues living, they ſhall take with her by this 
eviſe. | SF | 
Adjudged If the teſtator have iſſue by 4. his firſt wife, three daughters, 
M. 20 Jac. Joan, Elizabeth; and Anne; and by B. his ſecond wife, Alice and 
3 daughters, Mary, Katherine, and Joan; and he deviſe his land to 
Jean his youngeſt daughter for life, paying 1 3s. 4d. to the ſon, and 
after her death to the ſon and the heirs of his body, and after his 
death * without iſſue to Elizabeth the daughter of the ſecond wife, * P. 437, 
and Mary the daughter of the third wife for their lives; the remain- 
der (in Latin) to the next of the blood of the deviſor for ever, and 
the elder Joan hath iſſue 7. P. and dieth, the ſon dieth with- 
out iſſue ; the younger Joan hath iſſue and dieth; Elizabeth 
daughter of the firſt wite hath iſſue and dieth; Anne dieth having 
iſſue; Alice dieth without iſſue; Mary, and Elizabeth born of the 
ſecond: wife, die without iſſue ; Katherine dieth without ifſue ; in 
this caſe and by this deviſe, the ſon and heir of the elder daughter 
after the death of the fon without iſſue, and of Elizabeth and Mary, 
and not all or any of the children or their children, ſhall have the 
land ; becauſe proximo in Latin doth denote a perſon certain ; and 
there be expreſs deviſes to others : but if in this caſe the remainder 
be limited in general to the next of blood without any other matter, . . 


3 PL 
r 5 — 252 _ 


all the daughters perhaps may haye it as joint-tenants, Ac 1 1 
Fitz. Deviſe If a man have two ſons and a daughter which hath two daugh- al art . 


9.Perk. ſe&. ters, and he deviſe his land to a ſtranger for life, the remainder to 
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508, his ſecond ſon for life, the remainder in fee to the next of- blood to . 4 : 
his ſon; in this caſe, if the eldeſt fon die without iſſue, the $27, — b 

8 daughter(and her daughtery/ihall have the land. =—_— mo 1 

ce in the * Fj 


3 Whatſoever will paſs by any words in a deed, will paſs by the Secondly, in 
jy ag ſame words in a will, and more alſo; for a will is always more fa- reſpect of 
ſupra, vourably interpreted than a deed : and therefore if a man deviſe pa thing ans 


Co. 8. 94, the profits, uſe, or occupation of land; by this deviſe the land 7 


—— 
- © ** = ke 
n 


3 — 
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Plow. 50g. itſelf is deviſed. 5 
Melvil's If a man deviſe thus, I give all my lands to J. S. or I give all 
caſe, my tenements to J. S. or I give all my lands and tenements wo-/. S.; 


Fitz. Deviſe by this deviſe J. S. ſhall have not only all the lands whereof the 

en deviſor is ſole ſeiſed, but alſo all the lands whereof he is ſeiſed in 

ene. 4% common or coparcenary with another; and not only the lands he | 
hath in poſſeſſion, but alſo the lands he hath in reverſion of any £: a 
eſtate in fee · ſimple; but by this deviſe, regularly, leaſes for years , 42 wn 
of lands will not pals. £47 N Jo ll 


Plow.66. Tf a man devile thus, l give all my land in poſſeſſion only ; by &-- „ 
this deviſe there is given the lands he hath in poſſeſſion only, and fie. 435249. | 
none of the lands he hath in reverfion. 1 : oy 5 my 

Plow. 343, If a man be ſeiſed of land in fee-ſimple in Dale, and deviſe thus, ,, . 

* old N. J give all my lands in Dale to I S. and after the will made and 2. $304 b 

Fitz Deriſe Publiſhed, he doth purchaſe other lands in Dale and dieth ; in this 97 ge 

ij. caſe and by this deviſe I. S. ſhall not have the new purchaſed © hides 
lands: and in this caſe it hath been held further, that if the teſta- . 
tor do by word of mouth after the purchaſe of the ſame lands 4. 2 | 

declare himſelf to be minded that J. F. ſhall have the ſame new EO 2 

purchaſed lands alſo by this deviſe, that notwithſtanding /. S. ſhall — 50 
not have them by this deviſe: and yet it hath been adjudged, that Ee. 


if in this e caſe one come to the deviſor to buy his new purchaſed # P. 438. #* 


7 3 


Trin. 5 
Eliz. . R. 


verſus Pa- is a new publication of the will, and that J. S. by this deviſe ſhall 2 hs Lad 
riacote, ELON Eez | have 7 =p ee py 
e 4 3 hr 2 fo 4 4. AA fpean — | 
Doe . lc, , IR. fox gc £ ML a gie A.. 
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= 4. Of « TESTAMENT. Chap. 23, 
| | have theſe new purchaſed lands; for a new publication of the will 
| in theſe caſes will make the land to paſs (1). But if a man deyiſe 


8 9p the manor of Dale, and at the time of the deviſe he hath it not, 
4 or deviſe his land in Dale, and at the time of the deviſe he hath 
1 | no lands there, and afterwards he doth purchaſe the manor of 
=. Dale, or lands in Dale; by this deviſe, and in this caſe, the manor 
5 and the new purchaſed lands will paſs z for in this cafe it ſhill be 


= , ne intended he meant to purchaſe it. And yet the ſtatute enabling a See beſore. 
5 . man to deviſe lands, faith, any png, Se. Co. 3. 30. | 
$ 


. 5 If one have an ancient tenement, and lands belonging to it, and Loſtus v. 
= then purchaſe more lands, and occupy them altogether with the Baker. Hil, 
IP . . . . 

/' tenement many years, and being all thus in his occupation, he doth 20 Ja. B. R. 
”" make a deviſe after this manner, I give my tenement in Dale, and 
. 4H all my lands belonging to it now in my occupation to I. S. by this 

+ | deviſe I. S. ſhall have the ancient land only, and none of the new 

1 

9 


1 oe Le purchaſed land; but if there be no ansient land belonging to the 


ga. . 147 a i 
5 <5" tenement; but new purchaſed land only, there perhaps it may be 


4 


. p : 
Wy ang wc Otherwiſe z for in this caſe the words cannot elſe be ſatisfied. As 
„in caſe where a man hath ſome lands in fee- ſimple, and other lands 
Wl. the 1 for years only in Dale, and be deviſe all his lands and tenements in 


. . e ; by this deviſe the lands he hath for years do not paſs; but 


e 
3 * 


+ ; 
17 if he have no other lands in Dale but theſe lands, in this caſe per- 
___ hays this land will paſs. | 2 
A If one have a moiety of lands in Efex, and a moiety of lands In Mervil's 
„ „ In Kent, and he deviſe thus, I give my moieties, and all my other cate. 
Pt a 3/. lands in Kent to J. S. it ſeems by this deviſe the moi-ties in borh 
1 counties do paſs, and that J. S. ſhall have both the moieties. Hil. 
If a man be ſeiſed in fee, in poſſeſſion, of the moiety of a farm paſcb. 20 Ja. B. R. 
called the farm of C. and of the reverſion in fee of the other moi- Adjudged judge 
ety, expectant on a leaſe made to HA. and B. for their lives, and he Senuer- fe mw 
make his will thus, Iwill that my wife ſhall have all my living * 
which I now occupy, until my fon come to twenty-one years of 
age; and then will have her have the thirds of all my living, and Curia 
that my ſon ſhall have all my farm of C. to him and his heirs ; by 88 a 
this deviſe if 4. and B. die beſore the heir be twenty-one years of pry 
age, the wife ſhall have the thirds of the whole farm, and not of | 
the moiety in poſſeſſion only. 7 
If a man be ſeiſed of land in a village, and in two hamlets of Dier 261. 
| the ſame village, and he deviſe all his lands in that village, and in 
3 one ef the hamlets; by this deviſe none of his land in the other | 
ec. hamlet doth paſs. | Paſch, 
F * — * If a man make his will the firſt day of May, and thereby give Plow. 343 =. 
_—_— * 439. the? manor of Dale, to one in fee, and the tenth of May one | 
3 5 of the tenancies eſcheat, and the twentieth of May the deviſor ; 
. . dieth ; in this caſe, and by this deviſe, it ſeems the deviſee ſhall Dy, 
BE, - 3 lnrepen have the tenancy that doth eſcheat. Bro. ſeft. as 
IT; .” ef the eſtate If one deviſe his land thus, I give my land in Dale to 7. S. and 133. 
1 ke Z and wget his heirs, or to J. S. in fee, or to J. S. in fee-ſimple, or to I. &. for Peck. 
7 3 g % ever, or to J. S. babendum ſibi & ſuis, or to J. S. and his aſſigns It. ſed. 
Fee-ſimple. for ever; or thus, I give my land to J. S. to give, ſell, or do 886. 
4 N * i look any las Joo. — 
ene. Zee, Vn. 
x. "7 Eton : VEST 
» (i) 1, 
her life, 
(i) In what caſes lands acquired after the making of the will ſhall paſs, ſee page 412 and the nat it to be 
the: eto: and further as to a new publication of the will after a new purchaſe, in Com, Dig. Devile (E. 4) reported 
Bac. Abr. Wills, &c. (D. 3.)—4 Burn's Ecc. Law, 65,—Svinb. 194. $16, | 5 (2) 80 
3 60% 
4. K ter , „ c... . 2 L, ol hs 
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Hi. 36. life, paying ten pounds; by this deviſe J. S. ſhall have an eſtate for . 
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Chap. 23. Of a TESTAMENT | 421 
kelw. 43. therewith at his pleaſure ; by all theſe, and ſuch like deviſes, a + Mol 
Co. ſuper fee ſimple eſtate is made of the thing deviſed, and J. S. ſhall have 3 43 $44 IY 


Lit. 19- „the ſame to him and his heirs for ever. But if land be granted by Deed. *% #4 
20 H. 6. 35- deed after this manner, I. S. by this grant in all theſe caſes, — 2 2 


— —— — 


2 


. — 


. ſe. 

= only in the firſt cafe, hath only an eſtate for life. And if a man 2” 7 © = 
19H, 8. 10. deviſe his land to J. S. and fay not how long, nor for what time, CEL Sc 2 
Fitz, Deviſe by this deviſe J. S. hath an eſtate for life only in the land. 3 Cy it 
12 if a man deviſe his land to J. S. and his aſſigns, without ſaying n 4 f 
Co. ſuper for ever] it is ſaid by ſome, that by this deviſe J. S. hath only an +. j 
oy g. eſtate for life. But the contrary is affirmed elſewhere, and that it . | 
57, 239. is a ſee-ſimple. ,t free. aue G. e, lee, fo A and 5 * 2 i 
New terms If one deviſe his land to his wife, to diſpoſe thereof at her will Y, ;00” 8 
- , 
15 


of the Law. and pleaſure, and to give it to one of her ſons; in this caſe, and - 35 / 2/ 7 
1 1 » es * . . . * 7 
5 by this deviſe, ſhe hath a fee ſimple; but it is qualified, for ſhe - 

' Reply mult convey it to one of her children, and cannot convey it to an- 


— 8 a — 4 3 7 


and Daniel's other (1). N | | 5; . i is | 
caſe If one deviſe his land te I. S. paying ten pounds, and uſe no ; ,, al 
Co. 6. 16: other words, by this deviſe the deviſee hath the fee-fimple of the — 2 
Dier as. land, albeit the ten pounds be not the hundredth part of the worth : fi 


Adjudged Of the land (2). And yet if one deviſe his land to J. S. for his An ft 


* 
: 
1 


2 


== 8 


* 
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El. Co. B. life only. (9 } | 4 1 = 
If one deviſe land of the value of fifty pounds per annum to I. S. ,* _ he all 
for life, the remainder to J. D. paying forty pounds to M.; by f 3s 
this deviſe JI. D. ſhall have the fee-ſimple of the remainder upon e, , Haw 
condition. | „ un les. 
Hil. 1) Jac, If one have two ſons, and he deviſe his land firſt to his wife, R 
B. R. ad- and then he faith thus: in like manner, I will that my fon 4. ſhall 
Judged Spi- have it after my wife's death; and if my wife die before my ſon 
cer's caſe. . then that my ſon A. ſhall pay to B. three. pounds by the year 
during the life of B. and alſo twenty pounds to HF. S.; by this de- 
viſe, A. ſhall have the fee-ſimple of this land. 
Curia M. 18. If one deviſe his land thus, I will my land to my fon V. for his 
Jac. B. R. life, and after his death to my ſon T. and if my fon V. purchale 
eee, land as good as that land for my ſon T. then that my fon W. ſhall 
' fell the land deviſed to my ſon T. as his own, and I will that my 
| ſon W. thall pay to his fitters ten pounds by 20s- a year: in this 
caſe, and by this deviſe V. hath a fee-fimple; for power to fell 
giveth by implication an eſtate in fee-ſimple, and it is paying 


| alſo, Cc. 4 * 
Paſch. 14 If one deviſe land to his wife gnd her heirs, and if the heir put Sh A ber. 


Jac B. R. her * out that ſhe ſhall have other land: by this deviſe ſhe hath “ P. 44e. 
5 the fee ſimple of the firſt land, and is not abridged by the latter EEE 


words. 
Trin. 30. If one deviſe his land thus, I give White-acre to my eldeſt ſon . . 


Eliz, and his heirs for his part: Item, Black-acre to my youngeſt fon Klin, 17 
for his part; by this deviſe the younger ſon ſhall have the fee ſimple oughes 36 / 
of Black-arre ſo, if I give White acre to I. S. Iten, Black-acre 2 8 #18 
to I. F. and his heirs; by this deviſe J. S. ſhall have the fee - ſimple hf 


of White-acre allo, 
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(1) In the caſe of Th:mlinſen v. Digbten, 1 Salk. 240. H. being ſeiſed in fee, de ited to his wfe for 
her life, and hen to be at her diſpeſal to any of her children who ſbould be then livin : The court held 
it to be only an eſtate for life, with a power to diſpoſe of the inheritance.—See the ſame caſe more fully 
reported in 1 Pr. Mit. 149. Slog om „. corfle 4: own St = 2 ; 
(2) Se accordingly Welle and Hammon's caſe, 2 Leon, 114. and further in Vin. Abr. Deviſe (S. 3.) 
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Of TESTAMENT. Chap. 23. 
If one give land to his wife for life, the remainder to his ſon and Perk. fog, 
the heirs male of his body, and, for want of ſuch iſſue, the te- 366. 
mainder to the next heir male of the donor and the heirs male of 
his body; it ſeems by this deviſe, that the next heir male of the 
fon hath a fee-ſimple (1). 


e. all. If one deviſe his land thus, I give my land in Dale to J. & and Co. ſuper 
| to his, or [to the] heirs male, or heir female of his body; [or of Lit. 21. 46. 
his body begotten] or to J. S. and his iſſues male, or his iſſues fe- 0 
male; or to J. F. and the heirs male of his body begotten on M.; my 
or to I. &S and E. his wife, and the heirs male, or heirs female of 
their two bodies begotten ; or to I]. S. and his heirs, if he ſhall 
have any heirs of his body, elſe that the land ſhall revert ;z or to 
J. S. and his heirs if he have any iſſue of his body; or to J. S. and woke 
the right heirs male of his body; or to I. S. and his heirs, provid- ohh.” 
ed that if he die without heirs of bis body, that the land ſhall re- 20 UH. 
vert; by all theſe and ſuch like deviſes an eſtate tail is made of the Tr. ; 
thing deviſed, and J. S. the deviſee ſhall have the fame accord- 
ingly. | 3 
Deed. * one deviſe his land thus, I give my land in Dale to J. S. & Co. ſuper 
ſemini ſuo ; by this deviſe I. S. hath an eftate-tail : but if he ſay, — . Dier 
I give my land in Dale to I. S. et ſanguini ſuo: it is ſaid by this Tail 21. 
deviſe J. S. hath the fee- ſimple of the land. If one deviſe his land Co. ſuper 
to I. S. & exitibus, wel prolibus de corpore ſuo; by this deviſe if Lit. 20. 6, 
1 I. S. have no children at the time, it ſeems he hath an eſtate- tail; 16. 
| fall c. but by ſuch a limitation by deed is made only an eſtate for life. If 
if one deviſe his land thus, I give my land in Dale to I. S. for life, Adio 
the remainder to J. D. and E. his wife and their children; or to 7 
J. D. and E. his wife and their men- children; or to J. D. and E. C. B. 
his wife and their iſſues; by theſe deviſes, if the huſband and wife inſon 
have no children at the time of the deviſe, is created an eſtate- ca f 
tail; and if they have any children at the time of the deviſe, then Lit, 2 
hereby is created an eſtate for all their lives only in joint -· tenancy. Plow, 
And if land be deviſed to A. for life, the remainder to B. and the 
heirs of his body, the remairder to J. S. and his wife, and after ier 
to their children; by this deviſe J. S. and his wife have eſtates for | 
their lives only, and their children after them eſtates for their lives 
jointly: and albeit they have no children at the time, yet every ; 
child they ſhall have aftei, may take by way of remainder© And“ er 
Deed. fo alſo it ſeems is the li upon ſuch a limitation by deed. 
P. 441, If lands be deviſed to“ J. S. and his heirs male, or his heirs fe- Lit. ſet. 31. 
Deed, male, without ſaying [of his booy ;] by this deviſe I. S. hath an 4" 9 
2. eſtate· tail. But it ſuch à limitation be by deed, it is a fee- ſimple. / H. 8. 2. 
If one have two ſons, and deviſe Jhite-acre to his eideſt ſon Hil. 22 Jac. 
and his heirs, and Black-acre to his youngeſt ſon and his heirs, and BR: | 
L. Ae. if either of them die without iſſue, then that the other ſhall be Daniel he Adjui 
4 . - => his heir; by this deviſe either of them hath an eſtate-tail, and no 4. & ap D 14 K 
. fee- ſiinple. a Fs B. an, 
os (De tae If one have land in Kent in V. S. and 7. and have one male Adjudged 9. Jac 
Dier 
- Kent o my male child and bis heirs, and if he die without heirs 
N. tr of his body, that the land in . ſhall go to B. and his heirs. 
FF” Item, I will my landen S. to C. and his heirs, and my land in 3 
. | | | Haw „i 3 
| Jorge EY Co. fi 
? (1) See more amply what words wil] paſs a fee, in Cem. Dig. Deviſe (N. 34.) — Vis. Ahr. Deviſe Lit. 2 
.. a. — ac. Abr. Deviſes (C.) —1 Ark. 436.—3 Wilſ. 414, Frogmerton en dem, of Wright v. right 
© and Kee GW, 4 e i. . {> Saat“ A tos Pale > = 4 aut FACS E 5a we « pl " 
„ 44 „ f< hel a Man of atQ Ha. 8. — 1 dy * 88 —4 7. 0 EE 2 
"BF e So. 1 + 6s.  # | hoo Geof. £99 "hor 26. Rog 
TTT 
* Aa 22 offec o * os - 2 e 3 
> 4 7 2 * 2 v £ ae . ( F” TA 2 „ LA : / 
Fo 2 8 * * eo ti. £445 Cn Loc, 
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Perk. Sec. 
361. 


20 H. 6. 36. 
Tr. 30 Eliz. 


Der 122, 


Adjudged 
Trin. 7 Jac, 
C. B. Rob- 
inſon's caſe. 


Co. ſuper 
Lit, 20, 26. 
Plow, 35. 


Dier 333. 


Adjudged 
14Eliz. C. 


B. and Trin. 


9. Jac, B. R. 


the land. 


Dier 171, 


Co. ſuper 
Lit. 26. 


have a general eſtate- tail. ic &M As 
, : s 1 PI. 8 
: L., L 2 2 7G 7 27 hes 4. - hoe foo: ot rife 2 to Gel : ? 
,, 4 | u, hott 


| ei ;/ hs Hulu 46 5 © 2 2 i. A 
e e 


Chap. 23. o a TESTAMENT. 


T. to D. and his heirs; in this caſe, and by this deviſe, the male 
child of the deviſor hath an eſtate tail in all the lands, and after his 
death without heirs (of his body), it ſhall remain according to the 
will: fo that if one deviſe his land to his eldeſt ſön and his heirs, 
and if he die without heirs of his body, that it ſhall remain to his 
youngett ſon and his heirs ; by this deviſe, the eldeſt ſon hath an 
eſtate tail, and the youngelt ſon the fee-ſimple. Es | 

If one deviſe his land to his ſon W. and if he marry and have 
any iſſue male begotten of the body of his wife, then that iſſue to 
have it; and if he have no iſſue male, then to others in remain- 
der; by this deviſe, it ſeems V. hath an eſtate-tail to him and the 
iſſue male begotten on the body of his wife. *-.-- 

If one deviſe Hhite-acre to I. S. and the heirs of his body, and 
then after faith thus, and I will that I. D. ſhall have Black-acre in 
the ſame manner that I S. hath White-acre ; by this deviſe J. D. 
hath an eſtate-tail in Black-acre, as I. S. hath in White-acre. Et 
fic de fimilibus. And if one deviſe White-acre to I. S. and then 
ſay; Item, Black-acre to I. S. and the heirs of his body; by this 
deviſe ke hath an eſtate-tail in both acres. 

If one deviſe his land to his wife for years, the remainder to his 
younger ſon and his heirs, and if each of his two ſons die without 
iſſue, Cc. that it ſhall remain to his daughter and her heirs, and 
the younger ſon die without iſſue ; in the life-time of the father, 
and after the father dieth ; it ſeemeth by this deviſe the elder ſon Tere ty a+ 
thall have the land in tail. 55 12 Fo 243 

If one deviſe his land to his wife for life, and after to his ſon, x K 
and if his ſon die without iſſue, [or having no ſon], then that it % H. ---. 
ſhall go to another; by this deviſe the ſon hath an eſtate- tail to him £6 by fy 15 
and the heirs male of his body. | 2 72 3 * 

* If lands be given to a man and woman unmarried and the * P. 442. — 1 
heirs of their two bodies, or to the huſband of 4. and wife of 5 "oY 
B. and the heirs of their two bodies; by theſe deviſes are made 2 <:c 
eſtates in tail. i 2 Jeo. g Ma 

If a man deviſe I/hite-acre to his three brothers, and Black- a „ 
acre to C. his brother, ſo as he pay ten pounds to J. S. and other- 2 „ ne” 
wile that it ſhall remain to the houſe} provided that the ſame lands 4 e ng 
be not fold, but go unto the next of name and blood that are. os Mes 
males, if it may be; it ſeems that hy this deviſe C. hath an eſtate- Vaud. 11% 
tail in Blach-acre, and that if he die without iſſue,” it ſhall go to , ue. 
three other brothers and their heirs male in tail one after another: Y Fro 
and that Mphite- acre alſo is ſo entailed in every of their parts. For 2... < , 
the words [ſhall remain to the houſe] ſhall be conſtrued to the moſt 5 | 
worthy of the family, and the words [that are males] ſhall be con- Bas bby 
ſtrued in the future tenſe. | SLA 1s 

If land be deviſed to J. S. and the heirs of his body, and that = 24: £ 
if he die, that it ſhall remain to J. D. by this deviſe J. S. hath an n 
eſtate-tail, and the latter words do not qualify the former, but J. D. A A. wo 
mult attend his death without heirs of his body before he ſhall have * 2 * 

If land be deviſed to J. S. and the heirs male of his body, and 2 _— 
if it happen that he die without heir of his body, that it ſhall go — PEW 
to H. and his heirs ; by this deviſe J. S. hath an eſtate to him and =, _—_— 


the heirs male of his body, and the ſubſequent words do not alter * —2. 1. 
nor enlarge the eſtate, _ | FLAG £4. 

If land be deviſed to J. S. and E. his wife and to the heirs of 2/7" - . 11 
the body of the ſurvivor of them; by this deviſe the ſurvivor ſna ll & tn they : 
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Of TESTAMENT. ' Chap. 23 


We. Chap. 
If land be deviſed to ] S. and the heirs he ſhall have by A. his Co. ſuper 


Mich. 13 
wife ; by this deviſe I. S. hath a fee-tail, and not a fee - ſimple as Lt. 26. Ja. B. R 
he hath in caſe of ſuch a limitation by deed. ; Dier ſect 
If land be deviſed to /. S. and to the heirs of the body of ſuch a Co, ſuper 07. 
woman begotten; by this deviſe I. S. hath an eſtate- tail, and be- Lit. 24. as bets 
©  - gotten, ſhall be intended begotten by him. 7 * Lit. Bro. 
If one deviſe land to his ſon and his h.irs, and that if his ſon die Adjudged ſect. 496. 
within the age of twenty-one years or without iſſue, that the land M. 37. 88 
ſhall remain over; and the fon dieth within age having iſſue: in Ng = 
this caſe, and by this deviſe, the ſon hath an eſtate-tail, and [or] 2 5 
in this place ſhall be taken for [and]. | Co. ſuper 
If land be deviſed to a man and his wife, and to one heir of their Co. ſuper /c.., Lit. 9. 4. 
body, and the heir of the body of that heir; by this deviſe an Lit. 2% 6 | 
eſtate-tail is made in a will as well as in a deed. 2 
| If a man deviſe his land thus, I give Hhite-acre. to A. my ſon M. 18 lac. 
, fu, and his heirs, Bl/ack-acre to B. my ſon and his heirs, and Green-acre ak Gil Paſch.g ]: 
; to C. my ſon and his heirs, provided that if all my ſaid ſons die ert's caſe, i Newman 
. without iſſue of their bodies, that then all my ſaid lands ſhall * go Ht ih Cale, 
to M. my wife and her heirs ; by this deviſe they have all of them 74 2 « Dier 341. 
eſtates in tail of their land, and as it ſeems croſs iemainders to citer , EY 
of them of the land of each other, | 2 co. ſuper 
If one deviſe his land thus, I give my land in Dale to I. S. and Co. g. 128, Lit. 21. 
if he die without iſſue male of his body, that then it ſhall remain 
over to J. D.; by this deviſe I. S. hath an eſtate-tail. 3 
If a man hath iſſue three ſons, and deviſe his land thus, viz. Lit. * Co.y. 66. 


one part to two of his ſons in tail, and another part to his third Bro. Ven 
ſon in tail, and that neither of them ſhall ſell his part, but that Bone 440 
each of them ſhall be heir to the other; in this jor. and by this 

deviſe, each of them hath an eſtate-tail, and if one of them die 
without iſſue, his part ſhall not revert to the eldeſt but ſhall remain 

to the other ſon, for it is an implyed remainder. 

> If there be huſband and wife, and they have iſſue a fon and a Co. fuper 


b LE daughter, and the huſband die, and land is deviſed to the wife and Lit. z6. _ {b 


* Ae — 


„ 
i” — 


; For liſe. If one deviſe to J. S. that if he and his heirs of his body be not Co. ſoper 
: , * 
paid twenty pounds rent yearly, he and they ſhall diſtrain, Ec. * Lit. 147. 8. 
e 


„ this deviſe J. S. hath an eſtate-tail of this rent. But if the devi 1 4.4 (1) An 
„ebe that if J. 5 be not paid twenty pounds yearly, he ſhall diſtrain, “ ＋ A 
13 — bee Fe Se. by this deviſe I. S. hath only an eſtate for life. So if one de- 2 = his lie- tin 
B 9 72,7 77. Vile a rent of ten pounds out of his land to be paid quarterly, and - bk heirs in t: 
EEE cc 1 not how long the rent ſliall continue; this is but an eſtate for r 2 
ne. 8 | 
. „ . I one deviſe his land thus, I give my land in Dale to J. S. for Fitz. Derile, | ng 
22 E, his life, or to J. S. [without any more wards] or to I. S. and _ 6 16. M4 frechold, 
4 1 . his heir in the ſingular number, or J. S. and his children, and perk. Sed. — ute kind 
. g: ach children at the time of the deviſe; *or to. IL. S. and his 557. , oy - ans 
15 z Tucceſſors J. F. being a natural perſon); by all theſe and ſuch © 4M & hs ate 
AN Ze, like deviſes J. F. hath only an eſtate for life in the thing deviſed, 275 bs 
11 L | * | 47. « orig 
- — . : 4s ty hos 

(1) See more amply what words give an eſtate-tail, in Bac, Abr. Deviſes (D.) — Cen. Dig. Deviſe gn a 95 0 h 
(N. 5. Hin. Abr. Deviſe (N. a.)=1 4:4. 42g.—Eg. Ca. Abr. Deviſes (D.) |: B 5 rer, 
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Chap. 23: Of a. TESTAMENT. 425 


Mich. 13. But if the teſtator have only a term of years in the land whereof 4 


Ja. B. K. the deviſe is made, and deviſe this land to J. S. and doth not ſay 
Dier ſect. for what time; it ſeems that by this deviſe the whole term js de- 
307. viſed, unleſs the intent doth appear to be otherwiſe, And if a 


See before man deviſe land (whereof he is ſeiſed in fee) to I. S. paying. ten 22 421 


lit. Bro. unds to J. D.; by this deviſe, albeit there be no eſtate expreſſed, „ 
ſect. 406. yet J. S. hath a fee - ſimple of the land, in reſpect of the payment &. * 
125. of the money. But if the intent of the teſtator appear to be that W 
J. S. ſhall have the land but for his life, contra; for there the 
conſideration will not alter the eſtate expreſſed upon the gift. 25 
Co. fuper If land be deviſed thus, I give my land in Dale to l. S. and his Deed. . 


F2 at all, but power to enter into the land only. 0 
— Co. ſuper If a man have a fon and a daughter, and dieth, and lands are H [7 0 
Lit. 1. deviſed to the daughter, and the heirs female of the body of the E., A 
father, by this deviſe the daughter hath only an eſtate for her life; 
for there is no ſuch perſon, for ſhe is not heir. | 
Co. J. 66. i{e-hi rl in- Dale to J. S. for 
7 e his life Tand after to the next right heir of J. S. in the ſingular 
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Lit. 9. 4 29. aſſigns, (without more words] by this deviſe is held to be given no 
more but an eſtate for life by conſtruction upo a will, as it is * up- * P. 444. 
on a deed. And yet in the New Terms of the law, tit. Deviſe, the 
contrary is affirmed (1), Ideo guære. . 4 al., fo Ofc - 
Paſch.g Jac, If one deviſe thus, I will that 7. S. ſhall have and occupy my * 
Newman's land in Dale, and ſay not how long; by this deviſe J. S. ſhall 
2205 have the land for his life. But if I deviſe that JI. S. ſhall enter 
Dier 341. into my land, and ſay no more; by this deviſe I. S. hath no eſtate 


right heirs for ever; by this deviſe J. S. hath 
So if one deviſe land to I. S, for life, and 
after to the next heir male of JI. S. and to the heirs male of the 
body of ſuch next heir male; by this deviſe J. S. hath an eftate 
for life only; but if it be thus, | give my land in Dale to I. S. for 
his life, and after to the heirs, or to the right heirs of J. S.; by 
theſe deviſes I. S. hath the fee-ſimple of the land; and if it be to 
I. S. for life, and after to the heirs male of J. S.; by this J. S. hath 
an eſtate tail (2). 17 


number, and-to his 


* 


(1) And ſee accordingly in Swinb. 250. — and 4 Burn's Ecc. Law. 122. 
(2) It hath been ſaid to be a general rule, that whenſoever the anceſtor takes any eſtate of freehold, 
whether for his own life or the lite of another, or whether it be of ſuch a nature that it may determine in 
his life-time or not, and there is afterwards, in the ſame conveyance, a limitation to his right heirs or 
heirs in tail, (either immediately without the intervention of any mean eſtate of freehold between his 
freehold and the ſubſequent limitation to his heirs, or mediately, that is, with the interpoſition of ſome 
ſuch mean eſtate) there ſuch ſubſequent limitation to the heirs, or heirs in tail, veſts immediately in the 
anceſtor, and does not remain in contingency or abey ance; with this diſtinction, that where ſuch ſubſe- 
quent limitation is immediate, it then executes in the anceſtor, and becomes united to his particular 
frechold, forming therewith one eſtate of inheritance in poijeſſion ; but where ſuck limitation is medi» 
ate, it is then a remainder veſted in the anceſtor who takes the freehold, not to be executed in poſſeſſion 
til) the determination of the preceding mean eftates,—Ferne on Cont. Rem. zd edition 2.5. In the caſe 
of Perrin v. Blake, decided in B. R. Hil. Term 10 Geo. 3. there wad the following deviſe. ** Should my wife 
de enſient with child, at any time hereafter, and it he a female, I give and bequeath unto her the ſum of 
* 2000l, &c. and if it be a male, I give and bequeath my eſtate real and perſonal equally to be divided be- 
* tween the (aid infant and my ſon J:hn Williams, when the said infant ſhall attain the age of twenty- 
« one. tem, It is my intent and meaning that none of my children ſbeuld ſell. or diſpoſe of my eflate fer 
* lnger time than his life, and to that intent | give, devile, and bequeath all the reſt and reſidue of my 
* eſtate to my ſon Jebn Williams and the ſaid infant for and during the term of their natural lives, the re- 
mainder to my brother-in-law 1. G. and his heirs for and during the lives of my ſon John Williams and 
« the {aid infant, the remainder to the heirs of the bedy of my aid ſons John William: an the taid 
& infant lawfully begotten or to be begotten, the remainder to my daughters, c. No other ſon was 
born, and the queſtion was, what eſtate Jobs Williams took under this will? whether for life or in tail? 


his caſe was twice ſolemnly argued, and the court determined that Zou alliams took only an —_ 
or 
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426 Of a TESTAMENT. Chap, 2, 
By implica- If one devife land to J. S. and E. his wife, and after their de- Co. 6. 166 
tion. ceaſe, [or the remainder] to their children; by this deviſe, whether _ 
N they have or have not children at the time, 7. S. and E. his wife 
have eſtates for their lives only). : 
If one deviſe a moiety of his land to his wife for life, and the Cu; * 
other moiety to his ſecond ſon, and after by another clauſe doth Co. B. 
deviſe it all to his ſon after the death of his wife: by this deviſe the 
ſon hath only an eſtate for life after the wife's death and no more. 
If one deviſe his land to J. S. in fee after the death of 7. B. (be- Bro. Devi 
ing his ſon and heir apparent ;) by this deviſe J. B. hath an eſtate for 48. 52. 
life by implication, and, until the deviſe take effect, the law gives Lit. fed. 
it to him by deſcent. And fo alſo it ſeems the law is where one f * 
"doth deviſe his land to J. S. after the death of his wife: that by New Ter? 
this deviſe the wife hath an eſtate for life by implication (1). And of the lay, 
therefore if a man deviſe thus, I give my goods to my wife, and k. Deviſe 
that, after her deceaſe, my ſon and heir ſhall have the houſe where 51 ” 
the goods are; it is held by this.deviſe that the wife hath an eſtate is 
for life in the houſe by implication ; for a man is bound to pro- 
vide for his own wife. But if a man deviſe his land to I. S. after 
the death of J. V. (a ſtranger to the deviſor ;) it ſeems that by this 
deviſe J. W. hath no eſtate at all by implication, and that this doth 
but ſet forth when the eftate of J. S. ſhall begin, and that the in- 
tent of the teſtator is that his heir ſhall have it until that time. 
If one deviſe land thus, I give my land in Dale to J. S. to the Co. 6. 16. 
* P. 445. intent * that, with the profits thereof, he ſhall bring up a child, or 3. 20. 


to the intent, that with the profits thereof, he ſhall pay to 4. ten Bro. Eftas 


pounds, or to the intent that he ſhall out of the profits thereof pay ay 
yearly ten pounds, by theſe deviſes I. S. hath only an eſtate for 
lite, albeit the payments to be made be greater than the rent of 
the land: and therefore, it is not like to the caſe before, where a 
ſum of money is to be paid preſently, | 

If 4. deviſe his land thus, I give my land to Alice my couſin in Dier 35. 
fee-ſimple, after her deceaſe to V. her fon (who is her heir appa- 
rent); by this deviſe ſhe hath an eſtate for life firſt, the remainder 
to her ſon for his life, the remainder to the heirs of A. in fee- 
ſimple: and ſo alſo is the law, when the deviſe is to any other after 
that manner. 

If my father be tenant for life of land, the remainder to me in Dier 371 
fee, and I deviſe this land to my wife, rendering for her natural 
life forty ſhillings to the right heir of my father; by this de- 
viſe my wife hath an eſtate for life after the death of my father, 


— 


for life.—Lord Mar ifeld the Chef Juſtice, Mr. Juſtice Afn, and Mr. Juſtice Willes were of that 0 
nion; and Mr. Juſtice 7ates held that he took an eſtate tail. From this judgment of the court of Kitz 
Bench a writ of error was brought in the Exchequer- chamber, where the decifion of the court of iq 

Bench was reverſed on the opinions of Chief Baron Parker, the Barons Perrott and Adams, and Juftis 

Gould, Blackſtzne, and Nares,—againſt the opinions of Sir William de Grey Chief Juſtice of the (C 
mon Pleas, and Baron Smy!he.—By this reverſal the Judges appear to have been nearly equal (in nur 
ber z) five being of opinion that it was an eſtate for life only, and ſeven that it was an eſtate- tail - Fm 
this reverſal an appeal was lodged in the Houss or Lon Ds, but it was withdrawn upon a compromiſe. 
As a ſimilar caſe may frequently ariſe in Milli, it is matter of regret that the general queſtion arifiugl 
Perrin and Blake was not finally decided by the appeal to the court of dernier reſort.—Thoſe who incl 
to thiok that the deviſee took an eſtate tail may find that conſtruction ſupported by a number of ur 
ments in Fearne's Eſſay on Cont, Rem,—and for a further ſtate of the caſe fee 4 Burr. 28 79. 

(1) A deviſe of 1ands to the heir after the death of the wife, by a neceſſary implication, gives an el 
for life to the wife, becauſe the heir was not to take till after her death; but if the deviſe be to 2 
ger after the death of the wiſe, that gives no eſtate for life to the wife by implication; but the 
during her life ſhall deſcend, and go to the heir at law.—2 Fern. 572.,—Sce ſurther in Bac, Ar. Ie 
viſes (C.) — Cem. Dig. Deviſe (N. 12.) 
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Co.z.20, If one deviſe his land unto his executors, until his ſon ſhall come For years. 
unto twenty-one years of age, the profits to be imployed towards 
the performance of his will, and when he ſhall come to that age, 
then that his ſon and his heirs ſhall have it; by this deviſe the 
executors ſhall have it until he be twenty - one years of age, and if he 
die before that time, until the time he ſhould have been twenty-one 
years of age if he bad lived ſo Jong; and {thall] in this caſe 
ſhall be taken for [ſhould]. _ I IFN 5 
Co. faper If one deviſe his land to his executors for the payment of his 
Lit. 422 debts, and until his debts be paid; by this deviſe the executors have 
but a chattel and an incertain intereſt, and they and their executors 
ſhall hold it until the debts be paid and no longer. | 
Co.10.in If onedeviſe his land to J. S. and the heirs male of his body for the 
Leonard term of fifty years; it ſeems that, by this deviſe, 7. S. hath but a 
Lovie's caſe. ea for i many years, if the heirs male of his body ſhall fo lon 
$7-4% continue, and, that for want of iſſue male, the term of years ſhall 
end (1): and in this caſe, the executor or adminiſtrator, not the Executors. 
adjudged heirs male of J. S. ſhall have it after his death. 
Lowen v. If one deviſe his land thus, I give to I. S. and J. D. and their Fourthly, in 
core. Mich. heits, my land in Dale equally ; or my land in Dale to be equally reſpect of 
25 3b Elis. qivided: by theſe deviſes I. S. and J. D. ſhall have and hold the cher mat- 
Pier 26. land, not as joint-tenants, but as tenants in common, ſo that the 
Bro. ſet. heir and not the ſurvivor ſhall have his part that firſt dieth: And 


133- yet in caſe of ſuch a limitation by deed, it is otherwiſe : and if one 
* . deviſe his land to J. S. and I. D. and their heirs [without more 
tine * Words]; it ſeems that by this deviſe they ſhall take and hold as 


Dier 350. joint-tenants. And yet if one deviſe land to I. S. and J. D. and the 
bier 326. heirs of either of their bodies lawfully engendred ; it ſeems * that“ P. 446. 
| by this deviſe I. S. and J. D. ſhall take aud bold as tenants in common 

Paſch. 9. and not as joint-tenants. And ſo if one deviſe his land to J. S. and 

Jac. New- J. D. thus, I will that J. S. and J. D. ſhall have my lands in Dale, 

man's caſe. and occupy them indifferently to them and their heirs (2). 

Hil. 13 Ja. Jf one be poſſeſſed of a term of years of land, and deviſe the Deviſe of 

b. R Ad- ſame to his wife during all the years, and if ſhe die within the years, Foods and 

juiged then to 4. and B. his two ſons, if they have no iſſue male; but if Sales. 

Blandford's . , Firſt, in re- 

PY they or either of them have iſſue- male, then that it ſhall go to the ſpect of the 
uſe of thoſe iſſues male; and ſhe die and the two fans die without perſon that 
iſſue born, one of their wives being privily with child of a for, ſhall take by 
which after his death is born; in this cafe and, by wuis deviſe, this the deviſe. 
iſſue male ſhall have it as ſoon as he is born. * 

Co. 10. 46. If one be poſſeſſed of a term of years, and he deviſe it to ano - Executors. 


337 


Lampet'? ther and his heirs, or his heirs male; by this deviſe the execu- 
— pk. cg. tors or adminiſtrators, not the heirs of the legatee ſhall have Heir. 
hat 0 558, 359. it. And therefore, if leſſee for years of land deviſe all his in- 
f Kitz“ - ak 
f King! 
Joftcs (1) In Burgis v. Burgis, 1 Med. 118, Lord Keeper denied the opinion of Lord Coke in Leonard Levie's 
1e Corb at, Which ſaith, that in cafe of a leaſe ſettled to one and the heirs male of his body, when he dies the 
in out {tate is determined; for Finch ſaid it ſhould go to his executors, And in the duke of Nor folł's caſe, 
Fra Chan. Ca. 30, Lord Nottingham ſaid, it was Lord C:ke's error in Lovie's, caſe to ſay, that if a term be 
omiſe- eviſed to one and the heirs male of his body, it ſhall go to him or his executors, no longer than he has 


teirs male of his body, it having been reſolved otherwiſe in Leventhorp and Aſbley's caſe, 11 Car. B. R. 
dell. Abra tit. deviſe, fo. 611. for theſe words are not the limitation of the time, but an abſolute diſpoſiti- 
Wo of the term. See accordingly and further as to the limitation of a chattel, in Fearne on Cont, 
den. 342.—and note g (referred to before) to 13thedit. Co. Lit. 20. 8, 

(2) See very fully as to what words create a joint-tenancy or a tenancy in common, and their different 
eration which contained in a deed or in a will, in Bac, Abr. Joint-tenants, Cc. (F.)—Cem, Dig. Chau- 
77 (3 V. 4.)—in, Abr. Joint-tenants (G.) 
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Goods and 
chattels. 


Moveables. 


Secondly, in 


e 


Chap. 23. 


I 


Of a DESTAMENT. 


tereft theiein to his wife if ſhe live ſo long, and after her death, if 


any part of the term be to come, deviſe the ſame to I. S. his fon 
and the heirs of his body; in this cafe, and by this deviſe, the ex- 
ecutors and adminiſtrators of J. S. not his heirs ſhall have it, at 
leaſt, ſo long as he hath any heirs of his body: and yet if one poſ- 
ſeſſed of a term of years, deviſe it to J. S. and after his death, that 


the heir of I. S. ſhall have it; in this caſe, I. S. ſhall have ſo many 


years of the term as he ſhall live, and the heir of 7, S. and the ex- 
ecutor of that heir ſhall have the reſidue of the term. 


If one give ten pounds to the children of J. S. and at the time of Swiab. 3. 


the deviſe I. S. hath four children, and after, before the death of 
the teſtator, he happen to have two more; in this caſe, and by this 
deviſe, the two children he hath afterwards ſhall have no part of 
the ten pounds, but thoſe four he had before ſhall have it all. 


If one give ten pounds to his pariſh church, and, at the time of Swinb. 316. 


the will made, he live in one pariſh, and after he doth remove into 
another pariſh, and die there; by this deviſe the pariſh where he 
lived before, and not wheie he died, ſhall have this ten pounds. 

If one deviſe a third part of all his goods and chattels; by this Dier 1g, 
deviſe, ſome ſay, doth paſs and is given no more but a clear third 164. 


part after debts and legacies paid: but it ſeems a third part of the 


whole is hereby deviſed, out of which the debts muſt firſt be paid 
by law. 
If one deviſe to another all his goods and chattels, or all his plate, Plow, 34. 


or all of any other thing in general; by this deviſe doth paſs and is Swind. 318, 


given not only all the teſtator hath of that thing at the time of the 
making of the will, but alſo all he hath at the time of his death; 

and not only what he hath in poſſeſſion, but alſo what he hath not 

in * poſſeſſion: but if one deviſe all his goods, or all his plate, Ec. 

in ſuch a place, or in the occupation of J. S.; by this deviſe none 

other will paſs but what are in that place, or in the occupation of 

J. S. | 


If one havea term of years of a portion of tithes in Dale, and By theopin 
have a term of years of land in Pale and he deviſe all his lands on of den 


and tenements in Dale, and all his eſtate therein to J. S.; by this lawyers, 


deviſe the portion of tithes doth not paſs, for it is neither land, nor 
tenement: but by deviſe of all his hereditaments, perhaps it may 
als. Sed quæ re. 
If one deviſe to I. S. all his goods and chattels ; by this deviſe Portman: 
doth paſs and is given all his eſtate active and paſſive, (except land Willis. 


of inheritance and freehold eſtates, and ſuch things as depend there- 28 


on, ) as leaſes for years, wardſhips by tenure in capite, or by knight's Co. ſuper 


ſervice (1), gold, filver, plate, houſhold ſtuff, cattle, corn, debts, Lit. 118. 
and the like; and if one deviſe to JI. & all his goods, or all his Swind. pit 
chattels, by either of theſe is deviſed as much as by both of them 7 © _ 
If one deviſe to JI. S. all his moveables ; by this deviſe doth $Swinb. zzz. 
paſs all his perſonal goods, both quick and dead, which either 306. 20. 
move themſelves, as 3 ſheep, and the like; or may be | 
moved by another, as plate, houſhold-ſtuff, corn in the garners 


— 


(1) A guardian by Knight's ſervice might have deviſed the ward of the body and land; ſo of a gat 
dian in ſocage; but a ſpecial guardian appointed purſuant to the ſtatute of 12 Car. 2. c. 24. cannot tu 
fer the cuſtody of the wa:d, by deed or will, to any other, Faugh. 179. Bac. Abr. Deviſes (B) 2 


Swinb, 9: 


Co. 4. 66 
Plow. 52 
Co. 7. 23 


Dier 30). 


Paſch. 14 
Jac. B. R 
Gough an 
Hay ward' 
cue. 


(1) By 
ind, in co 
of Chance 
from what 
4 Burn's | 


316. 


- 316, 


9. Car. C. and by a deviſe of immoveables do paſs leafes, rents, graſs, and 


| $winb. . 
3 his plate, coaches, tables, ſtools, forms, beds, veſſels of wood, ſtuff. 


Cap. 2s. „ rr OS 
Agreed Hil. and barns, or in the ſheaf, c. alſo all bonds and eſpecialtjes ; 


B. the like, but not any of thoſe things that do paſs by the deviſe of 
moveables; but debts will not ow by either of theſe deviſes. 
If one deviſe to another all his houſhold-ſtuff ; hereby do paſs 2 


braſs, pewter, earth, and the like; but not his apparel, books, 
weapons, tools for artificers, cattle, victuals, corn, plow-geere, 
and the like: by a deviſe of all utenſils, it is agteed that plate and 
jewels do not paſs. | 

If a man deviſe to I. S. one of his horſes, or a horſe ; by this Election. 
deviſe I. S. ſhall have the election, if there be more than one, 
which horſe he will have: but if the deviſe be thus, I will that 
my executor ſhall deliver to J. S. one of my horſes ; in this caſe, 
the executor hath the election, and he may deliver which of them 
he will. 

If one deviſe thus, I give to J. S. my corn growing in ſuch a 
ground this next year; or the lambs of my flock this next year; by 
theſe deviſes the legatee ſhall have no more but what doth grow 
that year: but if he deviſe ſo many quarters of corn, or ſo many 
lambs ; in thefe cafes ſo much mutt be paid howſoever. N 
Co. 4. 66. If one have a leaſe for years of land, and deviſe it to J. S. for Thirdly, in 
Plow. 320. life; by this deviſe the whole term is deviſed, and J S. the deviſee reſpect of 
Co. 7. 23. ſhall have the whole term, if he live ſo long; and yet J. S. ſhall not che time. 
have * an eſtate for life by this deviſe: and fo alſo it ſeeins the law * P. 448. 
is upon a grant by deed after this manner: and if a man poſſeſſed Deed. 


Dier $9. 


Swind. 302+ 


Swinb. 94. 


Di . 
5 of a term of years of land deviſe his term, or his leaſe, or the land 
itſelf by a deviſe, in either of theſe caſes the whole term doth paſs. 
Pach. 14, If a man be poſſeſſed of twa houſes for years, and deviſe them 


Jac. B. R. to his wife for her life, if ſhe live fole; the remainder to I. S.; 
Gough and and if ſhe marry then that ſhe ſhall have one of them during the 
= depot reſt of the term, [and then addeth theſe words,] and alſo, J will 
; that ſhe ſhall have twenty pounds a year out of my other lands ; ; 
in this caſe, and by this deviſe, it ſeems the annuity ſhall continue 
during the term. Sed guere, for the judges were divided in this 
oint. g 
Plow. $40, If a legacy be given, and no time is ſet for the payment or doing 
Swich, 354, Of it, if it be ſimple, it muſt be paid and done preſently ; If it be 
conditional, and upon a condition precedent, it muſt be paid or 
done at the time the condition is firſt extant : and if there be a time 
ſet for the payment or doing of it, it muſt be paid or done at the 
Ei. 236. time appointed (1). 5 
12, 113. Deviſe of lands to executors to ſell, to pay debts, legacies, &c. 9. Deviſe of 


1: H. 5. 12. are ſome of them after one manner, and ſome of them after ano- lands to ex- 
ecutors Or Os 


\ 


Co. ſuper 


Dier 177. ther; for ſometimes the deviſe,is thus, I will that my executors, em = fy, 
4 „. or that 4. B. and C. my executors ſhall fell my land; and ſome- or that exes 1 -- 
100. times the deviſe is thus, | give my land to my executors to be fold, cuors or 


* 


(1) By the civil law, executors have a year's time, from the death of the teſtator, to pay legacies : 
ind, in conformity to the civil law, the ſame rule hath been taken up, and is now followed, in the court 
of Chancery. Ged. Orp. Leg. 292.2 Salk, 415. See fully at what time legacies are to be paid, and 
from what time they ſhall carry intereſt, in Bac. Abr. Legacies (K).,—C:m, Dig, Chancery (3 V. 9).— 
4 Burn's Ecc, Law, 308.4. Ca. Ar. Legacies (D). and (P). 
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430 
others Gall or to the end that they ſhall ſell it ; in the firſt caſe, the 
fell er- 
wiſe diſpoſe 
them: ho 
this ſhall be 


Aſſets. 


P. 449. 


5 * : 


he ſhall have the profits of the land until it be fold; and if it be Kal 
taken, and never fold, he ſhall ever have the profits of it; and in this caſe, 43. ww 


what ſale they may ſell it when they will, if they be not haſtned thereunto 
and diſpoſiti- 
on ſhall b 
good or not, 


by order of court; and when they do ſell, they muſt all join in 
the ſale by the common law, or otherwiſe the ſale had not been 
| ; and therefore if one-or more of them had died before the 
ale, they that had ſurvived or their executors could never have 
ſold it by this authority; ſo likewiſe if any of the executors had 
refuſed the charge of the will, the land could not have been fold 
by the reſt, unleſs the words of the will had been that bis execu- 


tors or ſome of them ſhould ſell it; for in that caſe, ſome of them 


even by the common law itſelf might have ſold, and now alſo by 
the ſtatute of 21 fl. 8, cap. 4. ſome of them may ſell it without 


the reſt (1): as if one give his land to A. for liſe, and that after his 


deceaſe it ſhall be ſold by his executors, and make four executors, 
and one of them die during the life of 4. and then A. dieth; in 
this caſe, the other three executors may ſell: ſo if one give his 


land in tail, and that if the donee die without iſſue, that the land 


ſhall be ſold by his ſons-in-law ; and he hath then five ſons-in-law, 
and one of them die in the life-time of * the donee, and after the 
donee die without iſſue; in this caſe, the other four may ſell the 
land, and the ſale made thereof is good: and yet if the words of 
the will be, that it ſhall be ſold by A. B. and C. his executors, or 
his ſons-in-law ; in this caſe, if one of them die, it cannot be ſold 
by the reſt : but in the laſt caſe before, where the deviſe is, I give 
my land to my executors to be ſold, c. the executors have an 
intereſt in the land, and an authority about the land alſo ; and 
therefore, in this caſe, the deſcent. is prevented, and the executors 
ſhall keep it till the fale ; neither will any diſſeiſin, fine, recovery, 
or ſeoffment by the heir, prejudice their intereſt, but that they may 
ſell it when they will; but they muſt ſell in time convenient, or 
otherwiſe the heir may enter and put them out by a condition in 
law, that is annexed to the intereſt ; or perhaps the heir may ten- 
der to them the worth of the land, and if they refuſe to accept it, 
he may enter upon them, and ouſt them: and it ſeems in this caſe, 
the mean profits until the ſale are no aſſets; but the money made 


upon the fale ſhall be aſſets in their hand: and in this cafe, albeit 


one or more of the executors die or refuſe, yet the reſt may ſell it, 
even by the common law itſelf, and ſo alſo by conſtruction upon the 
ſame ſtatute, for the eſtate ſurviveth. But it ſeems they niay not 
ſell to him that doth refuſe ; neither may they in either caſe transfer 
their power to ſell to any other, nor keep the land themſelves, and 
pay ſo much of their own money as the land is worth. 


| Chap 23. 
ey It executors Perk fg. 
have only an authority and no intereſt ; and therefore in that caſe 543. 546, 


the land doth deſcend in the interim to the heit of the deviſor, and 5 Bro, 


(1) That excellent ſtatute enacts, that where part of the executors named in any will, whereby land 
are directed to be ſold by the executors thereof, do refuſe to take the adminiſtration and charge of the 


will, and tliereſt of the executors do accept and take upon them the charge of the will, chat all bargai 


and (ales of ſuch lands ſo direQed to be fold 
the executors ſo refuſing had Joined, 


„made by the executors accepting, ſhall be as effeaual u it 


K 


Perk. ſe 


$47» 
Dier 371. 
26. 


Dier 219 


Dier 181 
152. 


Trin. 2 C 
B. R. 


Co. 6. 16 


Co. ſupe 
Lit. 112. 
113. 


Dier 33.; 
126, 
Co, ſupe 
Lit, 236 
See Con 
tion, 


(1) Ir 
in tr ult 1 
the parti 
there be 
and it w 
the ma! 


obſerves 
$6 


Perk. ſect. 
547 · 

Dier 371. 
26. 


Dier 2 19. 


Dier 151. 
152. 


Trin. 2 Car. 
B. R. 


Co. 6. 16. 


Co. ſuper 
Lit. 112. 
113. 


Dier 33.348. 
126. 

Co. ſuper 
Lit. 236. 
See Condi- 
tion. 


Chap. 23. e TESTAMENT. ; 437 


If one deviſeth by his will, that his land ſhall be fold to pay his 
debts, and ſay not by whom; in this caſe, it ſhall be ſold by his 
executors: and if one deviſe all his land except one acre, which he 
doth appoint to pay his debts ; by this deviſe his executors or the 
ſurvivor of them may fell it: but if one fay by his will, that J. S. 
ſhall have tam gubernationem puerorum meorum, quam the diſpoſ- _ = 
ing, letting, and ſetting of my lands; by this deviſe I. S. hath not 
power given to him to tell the land. 

If one deviſe that his land ſhall be fold after the death of his 
wife by his executors with the aſſent of I. S. and make his wife and 
a ſtranger his executors and die, and after 7. S. die; in this caſe, 
the land cannot be ſold, for the authority is determined. 

If one deviſe that his executors ſhall ſell the land, and, with the 
money coming or made of it, ſhall pay ſuch and ſuch legacies or . 
ſums of money in particular, to ſuch and ſuch perſons by name; 
this is not a legacy for which a ſuit lieth in a court chriſtian ; but 

for this, every one that is to have portion, may haveaccompt againſt 
the executors after the ſale. | 
If one give lands to another, to give them again to the children 
of the teſtator, or to diſpole-them at the will of the deviſees to 
ſome of the children of the deviſor ; in theſe caſes, the deviſees 
* muſt diſpoſe it accordingly, and cannot give to any other: and if * P. 450. 
one gives land to others, to the intent that with the profits thereof 
they ſhall educate children, or pay ſuch ſums of money, or, Cc. 
in this caſe, the deviſees muſt do accordingly, or they may be com- 
pelled thereunto. 

And in all caſes of deviſes of lands to executors to ſell, it is wiſ- 
dom to make it certain; i. e. that the executors, or the ſurvivor of 
them, or ſuch or ſo many of them as take upon them the probate 
of the will, (if his meaning be ſo) ſhall ſell it (1). And it is better 
to give an authority, than an eſtate, unleſs his meaning be that 
they ſhall take the profits of the land until the ſale ; and if he do 
ſo, then it is neceſſary that he appoint that the mean profits until 10. Deviſe 
the ſale, ſhall be aſſets in their hands; for otherwiſe it ſhall not Oe on 

be ſo (2). 3 

Ne ſame words that in a deed will make a condition, and the a 
thing granted thereby to be conditional, will make a condition be conſtrued 
in a will, and the thing given thereby to be conditional: And ig the ſenſe. 

therefore theſe words, Provided, On condition, So that, If, and 9 1 


the like, will make a condition in a will: ſo that if one iſe om 
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(1) la the caſe of Viel v. Edwards, 3 Pr. Wms. 372. A. deviſed lands to B. and C. and the ſurvivor, 
in t uſt to ſell. The eſtate was decreed to be ſold, and it being referred to the maſtet to ſee, whether 
the parties could make a good title, the maſter reported, that the parties could not make a good title, 
there being no fee-ſimple in the truſtees, for that the remainder in fee could not be veſt:d.in the ſurvivor, 
and it was uncertain, which of the two truſtees would be the ſurvivor.—But exceptions being taken to 


the maiter's 


pals a good title to the purchaſer by eſtoppel —See the caſe and the reporter's gere thereon. 
(2) This ſubject is fully diſcuſſed by the learned editor of Co. Lit. in note 2 to fol. 113. a. wherein he 


obſerves, ** 


is open to 2 variety of obſervations. He firit ſuppoſes that ſuch a deviſe paſſes no intereſt or eſtate to 
* the executors, but merely a power or authority; and thence he infers, that, like naked Authorities, 
* it will not ſurvive.” But theſe poſitions ſeem at leaſt controvertible, having been expreſsly contradicted 
* by deciſions ſince Lord Cotes time: and though both ſhould be admitted to be true in point of late, 
* they would not avail in a court of equity; as this juriſdiction, notwithſtanding the extinction of the 
power at law, would compel its execution in favour of thoſe, for whoſe benefit the power was given“ 
see further as to ſales of land by executors, in Vn. Abr. Deriſe (K. e) to (S. c. —4 B Ecc. 
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report, the Lord Chancellor held, that the truſtees joining in a fine of the premiſſes would 


What Lord Cele advances touching the effect of a will deviſing that executors ſhall ſel! land, 


land 


a TESTAMENT. Ch 
land to I. S. en condition, or So that, or If or provided that he 
do bring up his eldett fon, or pay his wife twenty. pounds a year 
for her life, or the like; by theſe deviſes, the eſtate is made con- 
ditional : alſo other words, that being uſed ig a deed will not make 
a condition, yet being uſed in a will, make a condition, and the 

eſtate made by the deviſe to be conditional: and therefore, if a man 
deviſe his land to his executors to be fold; or deviſe his land to 
them, or others to pay twenty pounds to J. S. or paying twenty 
pounds to J. S.; in theſe caſes, and by theſe deviſes, the eſtates 
are made conditional : and of theſe conditions regularly the heir, 
and not a ſtranger, ſhall take advantage. So as if one deviſe land Dier 33, 
to another, and his heirs, provided that he pay ten pounds to J. S. 345. 126, 
otherwiſe that the land ſhall remain to J. D. and his heirs; in this 8. 
' caſe, if the deviſee do not pay the money, I. D. ſhall not take ad- 
vantage of it, nor have the land according to the deviſe, but the 
heir of the deviſor ſhall enter and have the land and put out the 
deviſee. And if one deviſe his lagd to I. S. for life, on condition 
to pay twenty pounds to I. D. and after to J. D. in tail; in this caſe, 
if J. S. do not pay the twenty pounds, it ſeems the heir ſhall enter 
and hold the land during the life of J. S. and that 7. D. ſhall not 
have it till then. | 
And in caſes of deviſes of goods or chattels, other words will Swiab. 136. 
make a deviſe conditional in divers caſes ; as{when,] as, I give to 
J. S. ten pounds when he ſhall be married; and |whiles,] as, I 
give to I. S. twenty pounds whiles he ſhall abide with my children, 
which is as much as if he abide with my children; and [which, 
as, I give him twenty pounds which ſhall marry my daughter; 
P. 451, and the ablative caſe * abſolute, as, my ſon being dead, I give to 
J. S. twenty pounds. And of all theſe conditions, regularly, the 
executor and no other ſhall take adyantage. But if the condition 
be ſuch, for the matter and ſubſtance of it, as is impoſſible, un- 
lawful, or the like; there perhaps theſe words may not make a 
condition, nor the thing deviſed conditional, but rather make the 
whole ſentence void. Whereof read Swwinb. part. 4. ſe#. 5. at 
* large (1). 
11. Where If one deviſe his land to his daughter and heir apparent in fee - Fitz. tit. Aſ- 
ee ſimple, this deviſe is void; yet if, in this caſe, the wife of the de- file 27. 
in its incep- viſor be privily with child of a ſon which is born after his death, 
tion, may now is the deviſe become good, for now ſhe is not heir to her 
become father. 
8 on If a woman, that hath a huſband, deviſe her land by will during Plow. 344. 
falls of not, the coverture, and after her huſband's death, when ſhe is ſole, ſhe 
: do publiſh and approve it; in this caſe, and by this means, the de- 
viſe is become good: but if the make and publiſh it during the co- 
verture, and after her huſband die and ſhe become ſole, this acci- 
dent without any more will not make the deviſe good : the ſame law 
is of the deviſe of goods and chattels. 
If an infant within age deviſe his lands or goods and publiſh his Plow. 344. 
-will, and after he comes to be of full age, he doth publiſh and ap- 
prove it again; in this caſe, and by this means, the deviſe is be- 
come good : but if the. infant live to be of full age, and do not 
- publiſh and approve it, contra. | 
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(1) See further what words make a condition in a will, and as to the effect of conditions inſerted in 
wills, in Vin. Abr. Deviſe (D. c.) Cen. Dig. Deviſe (N. 9.) i 
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Swind. 340. If a legacy of godds or chattels be given on condition to a man 
_ incapable, and, before the condition is extant, he doth become ca- 
pable ; in this caſe, and by this means, the deviſe is become good. 
| See before, at numb. 6. more of this matter. 
Lit. 168. A deviſe that hath a good beginning, is ſometimes avoided and 12. Where 
Co. ſuper gyerthrown by ſubſequent matter in the ſame will, and ſometimes 4 deviſe, 
Lit. 112- by ſubſequent matter in another will, and ſometimes by ſome other $999 in its 
Plow. 540. 2 os inception 
. accident ex poſt fats: For if a man make a ſubſequent or latter ſhall or may 
Co. 8. 94. deviſe, either in the ſame. or in another will, ſo contrary and become void 
6. 33- repugnant to the former, that both cannot ſtand together, this by matter 
doth overthrow the former: and therefore, if a man do give White- ** 9 fo, 
acre to I. S. in fee. or his white horſe to JI. S. and aiter, by the 8 
ſame or another will, doth give Mhite-acre to I. D. in fee, or his By a ſubſe · 
white horſe to J. D. theſe latter deviſes do overthrow the former, — 
cum duo inter ſe pugnantia reperiuntur in teſltamento, ultimum will. 
ratum eſt : and as a latter will doth overthrow the former, ſo the 
latter part of a will doth overthrow the former part of the fame 
will: but if the deviſes be fuch as they may ſtand both together, 
and are not directly repugnant, nor do fight one againſt another, 
there the latter ſhall not overthrow the former, but both ſhall: be 
See before. received. As if one deviſe his land to J. S. and his heirs, and 
* after by the ſame will deviſe a rent out of the ſame land to J D.“ P. 452. 
and his heirs, or e contra. So if one deviſe White-acye to A. for 
life, and afterwards give the fame acre to B. in fee; in this caſe, 
the one may have it for his life, and the other may have the fee- 
ſimple afterwards. | 
Plow. 543. If one deviſe his land to his fon and heir in ſee-fimple ; or de- By a waving 
, rn et. viſe it to a ſtranger for years, the remainder to his ſon and heir of the ellate 
2 in fee-fimple ; and the heir, after the death of the deviſor, doth "eye 4 
K-tchin 127, (as he may) wave the eſtate given him by the deviſe, and claim , — ©7 
Dier 317. the land by deſcent ; in this caſe, and by this means, the deviſe is * 45 Kan 
350. become void. But if the deviſe be to the fon and heir in tail, the . 45” 
remainder to a ſtranger, there he cannot wave the deviſe and take 2/ £9. 44+ _. 
it in any other manner. And ſo if a man have only two daugh- 3-/+-7 + gue fo 
ters, (who are his heir) and he deviſe his land to them; or have jp, {- ha Se” 
gavelkind land, and deviſe it to all his ſons; they may not wave 3 , 40. 
theſe deviſes and take by deſcent ; for by deviſe they ſhall take as gane, x 
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joint-tenants, who otherwiſe by deſcent ſhall rake as parceners. Ps A — * | 

Lit, Bro. If one deviſe his land to another in fee-ſimple, fee-tail, for life, ;;, We cs 77 | 
11 re or years, and the deviſee after the death of the teſtator doth refuſe , g g A. || 
Pg A. and wave the eſtate deviſed to him; in this cafe, and by this uu ! 
Penn. means, the deviſe is become void. And it ſeems a verbal waver , £94 
4 


C.9, 140. is ſufficient in this caſe. So if one give goods or chattels to ano- 

Fw. 543. ther, ard the deviſee refuſe it; by this means the deviſe is become 

. void, and any waver or refuſal will ſuffice in this caſe ; for a man 

| thall not be compelled nolens wolens to take a thing deviſed to him, ; 

Pw. 343. If a woman fole deviſe her lands or goods by will, and after --- hc 
take a huſband and die during the coverture ; by this means the . 8 
deviſe is become void. And yet if ſhe ſurvive her huſband, and Ae 9< T9907 
die unmarried, now is the deviſe become good again. 

Doo: 56. f one deviſe his land to J. S. and his heirs, and afterwards J. S. 

346, 324, die living the teſtator; by this means the deviſe is become void. 
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341, And in this caſe no verbal declaration of the teſtator, that the 
heirs of J. S. ſhall have it, will help; for albeit a devile of land 
Ff in 


in writing may be revoked by a verbal ſubſequent declaration (i), 
or by any act croſſing or controlling that deviſe, yet a deviſe be- 
coming void by that means carnot be -made good by any ſuch 
ver hal declaration ſubſequent to the ſame countermand. So if one 
give any goods or cha'tels to I. S. and he die before the teſtator ; See infra at 
in this cate, and by this means, the deviſe is become void, and numb. 14. 
the executor of J. S. ſhall not have it. And yet if a deviſe be of Perk. ſed. 
land to A. for life, the remainder to B. in tail, and A. die before 567, 568, 
the teſtator ; it ſeems the deviſe of the remainder doth continue 
good notwithſtanding. | | 
And if one deviſe land or goods to the wife of JI. S. and af- Plow, 344. 
terwards her huſband dieth, and ſhe marry with another man, and 
* P. 453. then * the deviſor dieth ; this is a good deviſe notwithſtanding, 
and not avoided by either of theſe accidents. | 
If one deviſe a term that he hath to 4. for life, the remainder Per jul. 
to ſuch perſons as ſhall be occupiers of White-acre at the death Nagy 0 
a of A.; this deviſe, albeit in its beginning it be good, yet if the N 
deviſor die before 4. it ſeems now to become void; for he that 
will take by way of executory deviſe, muſt take as an immediate 
purchaſor, and be capable and known at the time of the death of 
the teſtator, 
If I give to J. S. twenty pounds if he marry my daughter, and Swiab. 3:6 
ſhe die before he marry her ; in this caſe, and by this means, the 
legacy is become void. 
If I give a debt owing to me to J. S. and afterwards I receive 
or releaſe the debt; hereby the deviſe is become void. 
If a man make a will and give legacies, and appoint one or Lit. Bro. 
more his executor or executors, and he, or they after his death ſect. 3oo. 
all refuſe to take upon them the adminiſtration ; yet in this caſe 
the legacies remain good, and are not become void; and in this 
caſe, the courſe is to grant the adminittration of the goods to him 
to whom it doth belong, and to annex the will to the adminiſtra- 
tion, and then the adminiſtrator 1s to perform the will as the execu- 
tor ought to do. | | 
It is held alſo that a legacy of goods or chattels may become 
void by the injurious dealing of the legatee againſt the teſtator af- 
ter the legacy given: whereof read Swinb. part. 7. ſed, 22. 
And when the thing deviſed is dead, or ſpoiled ; howſoever by Swinb. 357. 
this means the deviſe is not become void, yet it looſeth its effect, 
and is as if it were void. See more ſupra at numb 5. 
13. Where In all theſe caſes when the diſpoſition of the legacy is pure, and Swinb. 3:9, 
a legacy no time is ſet for the performing of it; or there is a ſet time for 355: 35% 
1 the doing of it, and the legatee die before the time; and where 
when the le- the diſpoſition of the legacy is conditional, and a time ſet for the 
gatce doth doing of it, if the legatee live till that time, or the condition 
dic, betore be performed; in all theſe caſes, the executor or adminiſtrator of 
ee the legatee ſhall have the legacy, and the fame remedy to recover 
1 it, that the legatee himſelf had. But if the legatee die before the 
condition be performed, contra; And yet if in that caſe the teſ- 
tator's mind ſhall appear to be that the executor or adminiſtrator 
of the legatee ſhall have it ; or the condition be to be performed 
by another, and there be no default in the legatee; or if the 
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(1) But ſee the 6th ſect. of the Hat. 29 Car. 2, c. 3. which makes a written revocation neceſſary, 
mentioned before in the gte to p. 395. 
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Chap. 23. Of a TESTAMENT. | 425 
diſpoſition be modal ; or the legacy, that was at firſt upon condi- 
tion, be afterwards repeated without condition; or it be referred 
to a condition to be afterwards ſet down, and none is ſet down; 
in theſe caſes, the legacy 1s not loſt by the death of the legatee, 
but ſhall go to his executor or adminiſtrator : as for example; If 
Bro. Deviſe one deviſe twenty pounds to * . S. to be paid within four years ® P. 454. 
27-45 after the death of the teſtator, and the legatee die before the four 
Swind. 350. years expired; in this caſe the executor or adminiſlrator after the 
1350 9. four years ſhall recover the legacy. It one give to . S. twenty 
Swinb. 358. pounds when he cometh to twenty-one years of age, and he die 
356. be ore he come to the age of twenty-one years; in this caſe his 
Plow. 345. executor ſhall not have the legacy. But if the deviſe be thus, I 
give to W. S. twenty pounds, and I will that it ſhall be paid him 
at his age of twenty-one years, and he die before he come to the 
age of twenty-one years ; in this caſe, his executor ſhall recover 
the legacy. So if one give to J. S. twemy pounds when he ſhall 
be married, and he die before marriage; in this caſe. his executor 
ſhall not have it. But if one devi e thus, | give to V. S. twenty 
pounds towards his marriage, and he die unmarried ; in this caſe, 
the executor ſhall have and recover the legacy. So if one do give 
to W. S. twenty pounds when the executor of the teſtator ſhall 
die; in this caſe, if V. S. die before the executor, the executor 
or adminiſtrator of V. S. ſhall not have the legacy. If one de- 
viſe goods or chattels to J. S. and J. S. die before the teſtator, 
the executor or adminiſtrator of I. S. ſhall not have this legacy 
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(1): | 
Plow. 519 When any chattel real or perſonal is given to an executor by 14. Won 
| $1. 5, a will, the executor hath an election given him by the law to have upon a de- 
2. 37. 8. 96. and take it in the one right or in the other, vig. as executor, or vile to him 
Dier 257. as legatee : and by his ſpecial entry, or ſeizing o the thing, or hath an e- 
36. ſome ſpecial declaration, his election, is to be made, And if the 3 
Perk. ſect. executor do enter generally (as moſt do), and never-make any de- thing — 
17 claration which way, or by which right he will have it, (as moſt ed as execu- 
5 executors uſe to do) he ſhall be ſaid to have it, and the law will tor, or as le- 
adjudge it in him, as executor, and not as legatee. But if by any Is Mow 
ſubſequent words or deeds he ſhall declare his mind to be other- q, 4. it 
N wiſe, he ſhall be in as a legatee ab initio; and yet if once he do in the one 
| any ſuch act as is proper to an executor, this is a diſagreement to right or in 
the legacy ab initio; and after that it ſeems he cannot take as le- on 
5 gatee, but muſt take as executor. And if one executor of many, g 275 
5 to whom a terin of years of land is deviſed, occupy the ſame alone, make a de- 
and the reſt intermeddle not with the profits thereof, albeit he claration of 
make no declaration, it is ſaid this is a good declaration of his his election. 
election to have it as legatee. But if a term of years be given to 
the wife of J. S. and J. S. be made executor and he enter gene- 
rally, and after makes his teſtament and never ſpeaks of this term; 


this is no declaration of his election to have it as a legatee, nei- 
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1) And if one gives a legacy to a man, his executors, adminiſtrators, and aſſigns; if, in ſuch caſe, 
the legatee dies in the life-time of the teſtator, tho' the executors are named, yet the legacy is loſt ; tor 
the words executors, adminiſtrators, and aſſigns] are void, being but ſurpluſage, ef expreſſio eerum Wc, 
and they are by ſuppoſition of law named only to take in ſuccefſion, and by way of repreſentation, as 

oy an heir repreſents the anceſtor in caſe of an inheritance.— Elliot v. Davenpert, 1 Pr. W ms. 84. in that 

5 caſe it was held that a will might be ſo penned, as that, tho“ the legatee died in the life of the te{tator, 

yet his executors ſhould have the legacy ; but then it ought to appear in the will plainly, and by direc 

jon worde, that this was the teſtator's intention. —See fully as to the docti ine of lapſed legacies in Eq. Ca. 

| ag Legacies (;). Vin. Abr. Deviſe (X. c). Sc. Bac. Abr, Legacies (E).—Com, Dig. Chancery 
* : 
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Chap. 23. 
ther ſhall the term be ſo deemed in him, but as executor, But 
in theſe caſes this muſt be heeded, that howſoever the executor 
hath power to take as executor or as legatee, yet he cannot take 
as legatee to prejudice creditors in their debts z but the ſame things 
he ſo takes as a legacy, if there be not enough beſides, ſhall be 
ſaid to be aſſets in his hands, as to the creditors for the ſatisfac- 
tion and payment of their debts. 
* P. 455, lf a man deviſe that, after his debts and legacies paid, his Dier zz1, 
wife ſhall have all the reſidue of his goods and chattels to diftri- 
bute for his ſoul, Ic. and make his wife his executor ; in this . 
caſe, it is ſaid ſhe hath no election, but ſhe muſt take as executor, 
and cannot take as legatee. 
15. Aſſent. When a deviſe of goods or chattels is well made, the aſſent of 
Quid, the executor is neceſſaty to the perfection thereof, for until then 
the legatee may not have or meddle with the thing deviſed. And Co. 13. . 
this 5 is defined to be the agreement cf an executor or admi- 52. 
niſtrator, that a legatee ſhall have the thing bequeathed unto him., 
And it is either expreſs, i. e. when the executor or adminiſtrator 
doth by expreſs words agree to the deviſe, or implied, 7. e. when 
the executor doth not by words, but by ſome overt act, declare 
his aſſent that the legatee ſhall have the thing deviſed unto him (1). 
16. Where This agreement of the executor or adminiſtrator is not need- Co. ſuper 
= 3 ” ful in the caſe of deviſe of land; for if a man be ſeiſed of land 3 ä 
nete an? in fee-ſimple, and deviſeth to another in fee · ſimple, fee tail, for ws = 
where a man term of life, or years; in theſe cafes, the deviſee may enter into ne 
may enter the land deviſed without any leave of the executor or adminiſtra- Swinb. 134. 
. and in truth in theſe caſes the freehold or eſtate is ſaid to be 135. 
the goods or in the deviſee before his entry: and therefore, if the heir enter 
chattels de- firſt, the deviſee may enter upon him, and put him out. And in 
viſed unto Cale where land is deviſed by the cuſtom of a place, if the heir 
him without enter firſt and keep the deviſee out, the deviſee may have a writ 
ESOW or of ex gravi querela againſt him for his relief: and this writ is 
the execu. incident to that cuſtom. But if a deviſee enter firſt into the land 
tor: and deviſed unto him, and then the heir of the devitor enter upon him, 
what ſhall then the deviſee may take his remedy at the common law as in 
1 other caſes. And with theſe things the ordinary, executor, or ad- 2 
b execute Miniſtrator, is not to intermeddle. But regularly a deviſce can- l 
a legacy, or not, nor may not, have or take any chattel real or perſonal de- Co. ſupe: 
not. viſed to him, without the agreement or delivery of the execu- Lit. 211. 
tor or adminiſtrator. And by this aſſent, if the devite be good, Plow. 525. 
(ior otherwiſe an afſent will not make it good) the deviſe is *® Edw. 4. 
perfected, and the legacy executed. And yet if the legatee © 
have the thing deviſed in his own hands; or if there be a ſpe-, -- 
cial clauſe in the will giving him authority to take it himſelf ; Peviſe 6. 30. 
or it be a legacy to good and godly uſes; or the thing given 
like to periſh on the ground, being corn or the like, and there 


— 


(i) Although the teſtator diſpoſes of his goods or chattels, yet they all paſs» not to the legatee, but to 
the executor, who has them in nature of a truſtee for the legatee : the executor alone has a title in law 
to them, and tlie legatee cannot take any perſonalty bequeathed to him without the executor's aſſent ; 
for, were it atherwile, it might be in the power of a legatee to ſubject an executor to a devaſtavit, which 
would diſcourage all perſons from taking upon them the office of executor. Ged. Orp. Leg. 148 —— 
Went, Off. Ex. 2).— The legatee may not take his legacy without the aſſent of the executors, or one of 
them, becauſe the executors are charged to pay debts before legacies; and if one of the executors iſſent 
to pay egacies, he ſhall pay the value thereof out of his own purſe, it there be act otherwile tufhcies! 
to pay debts, Bac. Law Tracts 163. | . 


Dier 3 


3075 


See At 
ment. 

Per 2 j 
ces M. 
38 El.! 
Co. 4. 


Plow. c 
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be aſſets beſides to pay all the debts ; in theſe caſes perhaps the 


aſſent of the executor or adminiſtrator may not be neceſſary, but 

the legatee may take the thing deviſed without his agrcement (1). 

Perk. ſect. And it a legacy be given to one of the executors themſelves, he 

572. may take it without any aſſent of his co- executors, and that betore 

adminiſtration alſo if he will. BY 

If there be many executors, the aſſent of any one of them is ſuf- 
ficient * (2); and if there be but one, and he be dead, the aſſent & P. 456. 

of his executor is ſufficient: or if he die inteſtate, the aſſent of the : 

- adminiſtrator de bonis non adminiſtratis of the firſt teſtator is ſuffi- 

cient ; or the legatee himſelf in this caſe, where the executor dieth 

inteſtate, or where he doth reiuſe to take upon him the adminiftra- 

tion, may take adminiſtration himſelf, and by public declaration aſ- 

ſent to his own legacy. And if a man be executor and legatee 

both, he may aſſent to and take the legacy, and yet wave the exe- 
cutorſhip, and this aſſent is good: And therefore if the legatee of 

a term of years be made executor, and he enter, and claim, ard 

occupy the land by force of the deviſe, and die before probate of 
the will: the executor of the lezatee, and not the ordinary, all 
have this term; and yet it ſcenis the executor may not do this in 

prejudice of a creditor to hinder him of his debt. 

Co. 4. 28. Any agreement in word or deed will ſuffice to make an aſſent and a caveat for 
execute a deviſe. Let executors take heed therefore; for if an executors. 
executor do but agree that the legatee of a term of years of land { 
jhall take the profits thereof, and that but for a time only, or ſay 
to the legatee, God fend you joy of it: or I intend you ſhall have 
it according to the deviſe, or the like; this is a good aſſent to exe- 
cute the legacy. And if the executor agree that the legatee and a 
ſtranger together ſhall take the profits of the land, or the thing de- 

See Attorn- viſed; this is a good aſſent. And it ſeems that whatſoever verbal 

ment. agreement will amount to an attornment, may make an aſſent to a 

Per 2 juſti- legacy. If therefore the executor agree to the legacy upon certain 

ces M. 35. terms and conditions; this is agreed to be a good and abſolute af- 


Ver 372. 
* 


3 ſent to the legacy (3). 
ene If a term of years be given to the wife of the teſtator, during 


the minority of his eldeſt ſon, to the intent that the with the 2 
fits thereof ſhall breed up his children, the remainder of the ſame 
term to the ſame eldeſt ſon, and the is made executrix, and ſhe 
enter generally, but doth always breed the children of the teſtator; 
in this caſe, it ſeems that this education of the children ſhall be 
taken for an aſſent againſt her to velit the eſtate in the, eldett ſon. 
Plow. $16, And if 4 man poſſeſſed of a term of years give it to his wife, if ſhe 

Fer. ſect. live ſo long, and after her deceaſe the remainder of years to J. $. 

2. hs and make his wife executrix, and ſhe enter, claiming to have it 
only for her life, the remainder to I. F. according to the devile ; in 


5, 105 * this caſe, this is a good aſſent for the execution of the remnant 
5 Pack. * of the term in J. S. And if a term be deviſed to A. for life, the 

974. remainder to B. and the executor aſſent to the deviſe of A.; in 
to > 
1 1 
8 (1) If teſtator bequeath grods in the hands of I. S to l. S. yet the property is not transferred to J. S. 
5 without the executor's aſſent, though the executor has ſùfficient for payment ot the debts without them, 
2 and therefore executors may at the common law recover the thing or damages againſt the legatee, Went. 
5 Of. Ex 221.4 Burn's Ecc. Law, 3d edit. 301. 
7 (2) Ste accordingly, Went. Off. Ex. 223. 


(3) Accordingly, Ged. Orp. Leg. 144. : 
| this 
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this caſe, this is a good aſſent to the deviſe of B. and ſhall execute 
the ſame alſo whether the executor have aſſets or not. So if a 


man, poſſeſſed of a term of twenty years, deviſe it to one for ten 
years, and after to another for the remnant of the term ; or if the 


* P. 457. deviſe be to one for ſo * many years of the term as he ſhall live, 


enter generally, doth occupy the land himſelf, and the other exe- 


and after to another for the reſt of the time: in all theſe caſes an 

aſſent to the firſt deviſee is an aſſent to the ſecond alſo. And ſo al- 37 H. 6. zo. 
ſo it ſeems is the law of a chattel perſonal, when the occupation Plow. gig. 
thereof is firſt deviied to one, aid then the thing to another. And 8 

. - 3 . , . - 3- 96, 
if one that hath a term of years give it to his wife for her life, the 10. 4). 
remainder to his fon, and make her executrix; and ſhe enter claim- 

ing by force of the deviſe, and not as executrix: in this caſe, this 

is a good aſſent to execute the deviſe to him in remainder. 

If one be poſſeſſed of a term of years of land, and he deviſe it to Perk. ſed. 
one of his executors alone for part of the time, ard the remainder 574 575- 
of the time after to a ſtranger ; and that executor alone, albeit he * 
cutors do not intermeddle therewith: in this caſe, it ſeems, this is 
a good aſſent to execute the legacy to him in remainder for the reſt 
of the term. And yet if one give goods to one of his executors for 
life, and after to a ſtranger for life, and this executor alone get 
the goods into his own hands, and occupy them alone all his life- 
time; it ſeems this occupation, without ſome aſſent, will not exe- 
cute the gift in the ſecond legatee. 

If one poſſeſſed of a leaſe for years, deviſe it to his executors, Plow. 340. 
and deviſe a rent out of it to I. S. and the executors pay the rent; 544. 
this is a good aſſent to the whole legacy. But if he deviſe a rent, ant 96. 
or common, out of it for certain years to J. S. and aſter deviſe the 54. = 
term to J. D. and the executor doth agree that J. S. ſhall put in 
his cattle, or doth pay the rent to J. S. (which is a good aſſent to 
the legacy of I. S.;) this is no afſent nor execution of the legacy of 


I. D. and yet perhaps if he deviſe a rent at firſt to J. D. for part 


of the term, and another rent to J. S. for the reſidue of the term 
aſterwards; in this caſe, it ſeems that an aſſent to the firſt is not 
ſufficient to perfect the deviſe of the ſecond legatee. And yet if a 
termor devile the occupation or profits of his land to J. S. for ten 
years of his term, and after deviſe the land itſelf to J. D. for the 
reſt of the term ; in this caſe, if the executor aſſent to the legacy 
of $ S. this will be a good aſſent to and execution of the legacy of 
. 

If one poſſeſſed of a term deviſe it to I. & for life, the remainder 
to I and make I. S. his executor, and I. S. take a releaſe from Co. 10. 52. 
J. I. of all his right to the land; this is an implicit aſſent to the 
legacy of J. JW. 

f a man deviſe the occupation of a book or any other chattel 
perſonal to J. S. or that J. S. ſhall have the occupation of any Old N. P. 
ſuch like thing during his life, and that after his deceaſe it ſhall 8 6 30, 
£0 to /. D. for ever, and the executor deliver the thing to J. S. it Tee 
cems this is a good execution of the legacy to the ſecond deviſee 


P. 458. J. D.; and * therefore after the death of 7. S. he may ſeiſe the 


goods and hold them according to the deviſe. 


— 


(1) See more amply as to the doctrine of aſſent to a legacy, by whom, and in what manner, it may be 
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Perk, ſet. If lands or any rent, or other profit to be taken out of lands, 17. How a 
576, 577» deviſed to a man in fee · ſimple, fee-tail, fer life, or years; in theſe deviſee may 
$78, 579 caſes the deviſee may enter into, and have and take the thing de- — 
Co. luper . . I. thing devi- 
ri. 111. Viſed, without the leave or agreement of the executor and admini- ſed: and 

ſtrator: and ſo he may, whether there be any executor made or what reme- 

not, and whether the will be proved or not, for the ordinary and dy be mall 

the executor have nothing to do with theſe things. And if the de- at” = 

viſee in any ſuch caſe be diſturbed in the having or taking of ſuch damages FE 

things, he may have the ſame remedy as men have in other caſes. it. 

And where the land is deviſed by cuſtom, if the heir enter before 

che deviſee, the deviſee, may be relieved by a writ called Ex gravi 

Prerela ; but if the deviſee enter firſt, and then the heir enter up- 4. 4 


—— AI ar 


* 
d. 
A 


on him, the deviſee may have his remedy at the common law. 72 F, ef 
Ten 9 Jac, Tf lands are given thus, I will that my executors ſhall ſell my . 4-444; 
Lovet's fand, and with the money made thereof ſhall pay ten pounds to my Wr 2 if novel 
re daughter A. and ten pounds to my daughter B; in this caſe, and . jor | 
ba >” for this gift, A. and B. may either ſue the executors in a court of THe, 15% 
equity, or have an action of-accompt_.agiinſt them in a court of 4. free 
common law, 
Bier 237. If leſſee for years deviſe his term to executors for life, the re- 
mainder over to I. S. for the reſt of the term: and the executor en- — 


tereth and doth aſſent to the legacy and die, and the executor of "= 
the executor doth take the profits of the land, and keep out the ” 
ſecond legatee ; in this caſe, it ſeems he may have an accompt 1. ths 2 | 
Trin. g Jac. againſt the executor of the executor of the profits of the land. But 7 en, 
Lovet's if one deviſe his land to his ſon and his heirs (except twenty pounds 
_ a year for ſeven years to be employed as followeth,) and doth ap- 
point his ſon (being his executor alſo) to pay that money to his 
daughters for portions ; in this caſe, the daughters inay not have 
an accouipt at the common law, but they may ſue the executors in 2 
the ſpiritual court, or in a court of equity, and if the executor be #77 
dead, they may ſue his executor. : 
Dier 348. If one deviſe a rent out of his land, and do charge the land with 
a diſtreſs, the deviſee may make uſe of that remedy and diſtrain for | 4 
the rent: but unleſs power be given him by the will to diſtrain, he , — by 
may not diſtrain for it. 32323 
Plow. 345. If one be poſſeſſed of a term of years of land, and deviſe it to 
his wife, to the end that ſhe with the profits thereof ſhall breed up 
his children; in this caſe, this is no legacy to them, and therefore 
it ſeems they have no remedy but in chancery or ſome other court 
of equity againſt her, if ſhe refuſe to do it. 
t2, Devite And in caſes of deviſes of goods and chattels, as leaſes for years, 
1 rents out of ſuch leaſes, and the like, the legatee cannot take the 
Pers, £4 thing deviſed before he have the aſſent of the executor or admini- P. 439 
674. 483, ſtratot thereunto: and therefore, if in theſe caſes the executor or 
: £4. 4. 9. adminiſtrator refuſe t agree to, perform, and deliver the legacy, 
ab. 135- the legatee may ſue him in the ſpiritual court, or in ſome court of 
equity, to compel him thercunto : but a legatee may not ſue for a 
legacy in any of the courts of common law (1), neither may he ſue 


the 


. 7. 422 e. 4 | 


_ (1) Although the temporal courts do not directly take cognizance of legacies, ſo 1+ to allow of an action 
ine recovery of them, yet may the executor make himſelf liable to an action at common law, 3. by 
me Pome of payment, whereon an afſumpfit will lie. Sid. 45. — Sir 7. Ray m. 23.—A deviſee may 
E, inn. e maintain 
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the executor or adminiſtrator in the ſpiritual court for the le- | 
Fier, until the will be proved; but he may by ſuit there compel 
im to prove the will, or to refuſe the adminiftration : and in theſe 


+ 


_ courts, and by theſe means, the deviſee may recover his legacy 


againſt an executor or adminiſtrator ; if he have aſſets to pay the 
debts of the teſtator ; for otherwiſe a legacy is not recoverable at 
all; but in caſe where the executor or adininiſtrator hath once 
agreed to the legacy, ſo as it is executed, it is then fo veſted in the 
legatee, and he hath ſuch a property therein, that he may enter 
into, or ſeiſe and take the thing deviled as his own, and if any man 
keep or take it from him, he may have relief as in other caſes, | 

Ifanother doth claim by deed of giſt, the goods a legatee doth 3) H. 6. g. 
ſue ſor; this may be tried in the eccleſiaſtical court. 

If a debt, obligation, or any ſuch like thing in action be deviſed Perk. Sea. 
to another, the deviſee hath no means to recover it, but by a ſuit 527. 
in the ſpiritual court, or in ſome court of equity, to compel the 
executor to ſue for it himſelf, or to make the legatee a letter of 
attorney, to ſue for it in the execator's name; for the legatee can- 
not ſue for it in his own name, unleſs he be made executor as to 
that debt, c. (which is the belt courſe in theſe caſes:) and yet if 
the legatee have the bond of eſpecialry in his hands, he may deliver 
it up or cancel it. | 

If a man devile a term of years of land to J. S. and make ano- Plow. 843. 
ther his executor, and the executor, having enough beſides to pay 545-, And 
the debts, doth ſell this term; in this caſe, albeit the ſale be good, of this opis 
and I. H. have no remedy nor means to recover the term, yet he Sir Jin 
may ſue the executor for it, and recover the worth of it in dama Walter, and 
ges in a court of equity (2). | | Sir John 

And now having done with the firſt part of a teſtament, vis. a Bridgman 
deviſe: we come to that which doth concern the fecoud part, vis. ae ee 
an executor. 

Any perſon that may make a teſtament, and deviſe his goods and S:e be ore 
chattels, may make an executor. 4 And a woman that hath a at Numb. 4 
a huſband, as to the goods and chattels ſhe hath as executrix to p bre 
another, and as to her own goods and things in action, . debts cutor, TH 
due unto her upon obligations, and efpecialties made to her alone 
before, or after her marriage, may mike an executor, b And he b Swinb. 
that may make an executor, miy make either one, two, three, or 187. 
more his executors at his pleaſure. And he may if he will make en 5 
one man * his exccutor for one year, and another man his executar 3 
for another year; or one man „is executor until ſuch a time, and 10 H. 8.8. 
then another his exccutor ; as one may make A. and R. his execy- Lit. Bro. 
tors, and that B. ſhall not meddle during the life of 4. And a man ec, 1993: 
may make one man executor for one part of his eſtate, and ano- . 
ther man his executor for the other part of his eſtate; or one may 193. 
make one man executor as to part of his eftate, and die in- 


maintain an action at common /aw againſt a terre-tenant, for a legacy deviſed out of land; for where: 
{tatute, as the ſta:u'e of wills, gives a right; the party by conſequence, ſhall have an action at law to 
recover that right Het Ch. J.—2 Salk 418. 

(1) The cognizance of a iegacy properly belongs to the ſpiritual court, for ſuch bequeſts were not good 
at common law, the rule being Pe mortem tunc tua nen ſunt —But this muſt be underſtood where a le- 
gacy is deviſed generally; but if "tis payable out of the land or out of the profits of the land, an action of 
the caſe lies at common law, but the uſual remedy is in chancery. 3 Salk. 223.—See further in what 
court, and in what manner, legacies are recoverable, in Bac, Abr. Legacies (M).—-Com, Dig. Chancery 
(3 v. 3).—4 Burn Ec. Law jor.-Vin, Abr. De viſe (Wd).—Eq. Ca. Abr, Legacies (I). 
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teſtate, as to the reſidue of his eſtate : alſo a man may appoint one WH” 
to be his executor, if he will accept it; and if he refuſe, that ano= I. 
ther ſhall be his executor. And laſtly, a man may make another eo 
his executor upon condition, vis. ſo as he give bond to ſuch and 
ſuch men to perform his will, or the like: and all theſe nominati- 
ons and appointments of executors are good. | 
See at Any perſon that may be a legatee, and take by the deviſe of 19- What 
aumb. 4. goods and chattels, may be an executor: and therefore it is faid, Peron may 
part 2. that any perſon or perſons, male or female, of the clergy or laity, b 
_ 3 children or ſtrangers, friends or enemies, married or unmarried, executor, 
Fic. Execu. Creditor or debtor, bond or free, may be an executor. © And that and what 
tors 47. 87. a baſtard, an excommunicate, or an outlawed perſon, may be as 20 and by 
Deviſe 3. able and abſolute an executor as any other. 4 And an infant or bat name. 
© Fitz. _ child in utero matris may be an executor ; but he cannot meddle with 56 i 
Noe-ability. the adminiſtration of the goods until he be of the age of ſeventeen 22 dagedt ith 
18. Bro. years; and therefore the ordinary muſt grant the adminiſtration | 
Non- ability. unto ſome other until that time, in truſt and for the benefit of the 
15 3 infant. e And a e that hath a huſband may be an executrix Huſband 
pit, Era. 10 any other perſon, Alo a woman may be executrix to her own and wife. 
cutor 23. huſband, and the huſband may be executor to his own wife, and by 
f Eitz. Exe- this means he may recover all the debts due to her upon obligati- 
cutor 24. ons, recogr.izances, and the like, made to her before or after the 
. Bro. Con- marriage, and the goods that were taken away from her before the 
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4 nnn. marriage: all which the huſband ſhall not have but by executorſhip 
4 or adminiſtration of her goods and chattels, And all theſe perſons 
| that may be executors, may be executors by that name as they may 
oy See before be deviſees: and yet if there be two of one name, and the teſtator 

it Numb. 7. make one of that name his executor, and doth nor ſay, neither can 
N Swiab. 292. it be diſcerned, which of them he doth intend ; in this caſe, neither 


of them ſhall be executor. 
| Swinb, 222. But it is ſaid, that an heretic, apoſtate, traitor, felon, recuſant 
2495 convict, ſodomite, libeller, baſtard begotten in inceſt, or a noto- 


4 ©. 9. 39. cjous uſurer, cannot be an executor: and that if a man be for any 
1 of theſe cauſes incapable at the time of the death of the teſtator, 
7 when the executor is to take upon him the executorſhip, that he is 
Bro. Non- for ever incapable : but it hath been held by the common law, that 
wy 16. a perſon attaint may be an executor (1). : * p. 461. 
ee, The moſt apt and proper words, whereby to conſtitute an exe- 2, By What 
2 eee = cutor, are, I make J. S. my executor ; or, I make . S. the execu- wordsaman 
f Swinb.part tor of my will, e. But an executor may be conſtituted by other may be 
8 4. & 1), words equivalent or by implication : and therefore, if a man fay in made an ex- 


18.19. his will, I will that-/. S. ſhall be my general adminittrator, or I be 1 
. 3. 5 g will that J. S. ſhall adminiſter all my goods ; or I will that J. S. in 4 
* 8 H. 6.6, ſhall diſpoſe all my goods and chattels; or I commit all my goods ment ſhall 

; Fitz. Exe- to J. S.; or I comut all my goods to the diſpoſition of J. S.; or I make a man 


cutor 43. make J. S. lord of all my goods; or I make J. S. legatary of all my * e 
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nas . e goods; or I leave all my goods to J. S; or | give all my goods to de 5 pers 
288 Fas re I. S. and make no other executor ; in all theſe caſes, J. S. by in- jutor or ſu- 
re tors, 113, tendment of law is made executor of all the goods and chattels of perviſor ; 
1 90 121. the deceaſed; fo if a man ſay, of all my goods I make J. S. and . bs 
Brief ' . ? all be an 
1 999. ſay no more, but omit the word [executor], by theſe words J. . executor by 
p | is made executor : ſo if one ſay, I will that J. S. ſhall diſpoſe ſuch words. 
on of 3 4 
what | 
cet (1) See more amply what perſons may be appointed executors, in 4 Burn's Ecc. Law 109. - Bac. Abr. 


„ and adminiſtrators (A). — Vin. Abr. Executors (H. b.) (Q. b.) — Cn. Dig. Adminiſtration 


B. 2). 
of 
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caſe an ad- in deed, i. e. doth make no will at all, nor appoint any executor ; Do 


2 22 


Of a TESTAMENT. Chap, 23. 
of all the goods that are in his hands, by theſe words J. S. as to 
thoſe goods is made executor : ſo if I deliver goods to I. S. to keep 

until my death, and then to diſtribute ad pios uſus, or for my ſoul, 
hereby I. S. is made executor of thoſe goods. So if one ſay, I will 
that J. S. ſhall be my executor, if JI. D. will not; by this J. D. is 
made executor in the firſt place by implication, and if he refuſe, 
then J. S. ſhall be executor, But if a man make A. and B. his 
executors, and fay, I will that J. S. ſhall be a co-adjutor, or helper | 
to A. and B. ad diſtribuendum or adminiſtrandum bona mea; or | 
will that J. S. ſhall be ſurveyor, or ſuperviſor of my will; in theſe 


W 4/4 2 caſes, and by theſe words, J. S. is not made executor with 4. and 


B. And yet if he ſay, I will that J. S. ſhall have adminiſtration of 
my goods; or be executor with A. and B.; or be adminiſtrator 
with A. and B; in theſe caſes, and by theſe words, J. S. is made 
joint-executor with A. and B. And if one, ſuppoſing J. S. to be 
dead, ſay, I will that J. D. ſhall be my executor, becauſe J. S. is 
dead; in this caſe, and by theſe words, I. S. if he be living is made 
executor firſt ; and if he refuſe, I. D. ſhall be executor : if one 3 H. 6. 6. ). 
make A. B. and C. his executors, and then faith afterwards, and J 
will that B. ſhall adminiſter my goods alone, or that B. only ſhall 
adminiſter my goods; it ſeems, in theſe caſes, B. only is made 
„ N and that A. and C. are not made joint executors with 
1 
21. Where In all caſes where a man hath any goods or chattels to adminiſter, Co. 9. 39. 
and in what and he doth die a natural or civil death, and dieth inteſtate either Plow. 26 


miniſtration ** : a | 2 
is grantable, or in law, i. e. that doth make one or more his executor or execu- Deer N 5 


or not: and tors, and he or they, ſo appointed, is or are ſuch perſons as are 4 H. 712 


= 1 it not in being, or if they be in being, is or are ſo incertainly named, 
obe bolons that it cannot be diſcerned whom the teſtator doth intend ; or, if 


re” he is or they be well named, he is or they are all incapable by 

whom it “ reaſon of ſome legal impediment ; or if otherwiſe they be capable, 
muſt be they do all die before the will be proved; or if they live, if being 

granted. cited to come in before the ordinary to prove the will, they either 


F. 402. refuſe to appear, or, if they do appear, they refuſe to prove the 
will, and to take upon them the adminiſtration of the goods and 
chattels of the deceaſed ; in all theſe caſes, the ordinary may and 
ought to grant the adminiſtration of all the goods and chattels of 
the deceaſed to him that of right it doth belong unto, according to 
his diſcretion: And if a man make a will, and, after the death of 
the teſtator, the executor prove it, and then die inteſtate, the or- 
dinary muſt grant the adminiſtration of the goods of the firſt teſtator, 
not adminittred in the hands of the executor to ſome competent per- 
ſon or perſons according to his diſcretion: but where a man hath 
no goods and chattels to adminiſter, f. e. either he hath none, or, 
if he have they are none of his, or if they are, there is an executor 
named, in rerum natura, Capable, and well named, and he doth 
accept, or at leaſt hath not refuſed, the executorſhip ; in theſe 
caſes, the adminiſtration ought not to be granted; or if it be 
granted, it will be void or voidable at the leaſt : and where an ad- 
miniſtration is grantable, it is to be granted by, and had from the 
ordinary of the dioceſs, where the party, whoſe. goods are to be 


* — — m 


(1) See further by what words, and in what manner, a man may be appointed executor, in Went. Of. 


Ex. 8,-Gcd, Or p. Leg. $2,-Bac. Aor, Executors, &c. (C. 1.)—Com. Dig. Adminiſtration (B. 1 - 
| admi- 


Q. St. 


Cha 


Stat. 3 
3. chaf 
21 H. 
b. + 

Fitz. A 
niſtrati( 
Lit. Br 
ſet, 27 
See inf! 
numb, 


Dier 33: 
See infra 
numb, 


Dicr 30; 


Stat. 31 Fc 


commenge 
ment, 13. 
©. 9. 39. 
40. 3. 40. 
Vier 339. 
3 H. 7. 14 


Chap. 23. OF 4 TESTAMENT. . 443 
Stat, 31 Ed. adminiſtred, lived at the time of his death; for regularly he that 
3. chap- 11- ſhall have the probate of a will, in caſe where a man doth make a 
21 H. 8. vill, ſhall have the granting of the adminiſtration of his goods and 
5 Aadmi- chattels, in caſe he die inteſtate: and therefore if all the goods and 
"iſtration 5. chattels of the party deceaſed be within the fate dioceſs wherein 
Lit. Bro. the inteſtate lived and died; the ordinary of that dioceſs, or his 
ſet. 276. Jawful deputy, or commiſſary, or the arch deacon of the dioceſs, 
See 8 or his deputy or official (as the cuſtom of the countty is) or the 
cſs dean and chapter in time of vacation of the biſhoprick, ſhall grant 
the adminiſtration, and the adminiſtration be had from him: but 
Co. 5. 29. if there be bone notabilia in the cafe, vis. if the party deceaſed Bin nota- 
3% have goods or chattels of the value of five pounds or upwards, bilia. | 
Dier 305. lying and being at the time of his deceaſe in divers dioceſſes; in 
f. N. B. this caſe, the archbiſhop or metropolitan of the diocels wherein 
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120. X i ö 
Plow. 277. the party died, or, ſede vacante, the dean and chapter being guar- 
281. dian of the ſpiritualities, and not the ordinary of the particular l 
Co. 6. 18. dioceſs, ſhall grant the adminiſtration ; and it muſt be had from i 
- him; for if the ordinary of the particular dioceſs grant it when it i 
Dier 339. . * » . . i 
See infra at it ought to be granted by the metropolitan, the adminiſtration is i 
numb, void, not only as to the goods that lie within the other dioceſs, | 


but allo as to the goods lying within the ſame dioceſs: and fo is 
it alſo, if it be granted by the ordinary of another particular dio- 
ceſs, as if A. die within the dioceſs of Lincoln, the King being 
indebted to him at the time of his death, and the adminiſtration of 
| his goods and “ chattels is granted by the biſhop of London; this & P. 463. 
3 adminiſtration is void: and if the metropolitan do grant an ad- 
miniitration, when it ought to be granted by the ordinary of the 
particular dioceſs, the adminiſtration is voidable by ſentence of 
Dier oz. the ſame court out of which it is granted: if one die in /re/and, 
and have nothing but an eſpecialty tor money, and that eſpecialty 
doth lie in England, the ordinary of the dioceſs, within which 
that place is where the eſpecialty doth lie, ſhall commit the ad- 
minittration ; and if the ordinary of another dioceſs grant it, the 
adminiſtration is void : and therefore the caſe was, a merchant in 
Ireland was bound in an obligation of forty pounds to one J. S. in 
London, and the obligation was made in /re/and, but remained al- 
ways in London, and the merchant died inteſtate in the county of 
Bedford in England, and a biſhop of Ireland did commit the ad- 
miniſtration to one, and the archbiſhop of Canterbury did commit 
it to the wife of the inteſtate who had the obligation: in this caſe, 
the laſt adminiſtration was adjudged good: and it was there held, 
that the adminiſtration ſhall be granted by the ordinary of the 
place, where the eſpecialty doth lie at the time of the death of 
the inteſtate, and not by the ordinary of the place where the debt 
Sat. 31 Ld. began. And in cafes where the adminiſtration is grantable by the 
ordinary and others as before, ſuch perſons, having power to grant 
Lit. Bro. it, may not grant it to whom they pleaſe ; but as they are bound 
ſet, 233. to grant it, and cannot refuſe ſo to do, ſo are they directed and 
4's. appointed to whom they ſhall grant it: For it is appointed by a 
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tet ſpecial law, that the ordinary ſhall depute the next triends of the 
ment, 13. inteſtate to adminiſter his goods if they deſire it: and the admini- 4+ may nn, 
Co.g. 39. ſtration is to be committed to the widow, or next of blood, or both, 8 41 
40. 3. 40. to the inteſtate; and where there be divers in equal degree, and oe . | 
- 15 _ they all ſue for it, the ordinary may accept them all, or 2 for if Fe 
14. 95 j 
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444 Of a TESTAMENT. Chap 23 
ſome of them, and commit the adminiſtration to the reſt only; and 
if ſome of them only ſue for it, he may grant it to them alone: 
ſo that now the law and courſe is to grant the adminiſtration to the 
neareſt of kin to the deceaſed; as 1. to the huſband or wife; and, 


3 — Be if there be none ſuch, 2. to the children, ſons or daughters; and 
Ad. fe. i 77% jf there be none ſuch, 3. to the parents, father or mother; and if 4 


there be none ſuch, 4. to the brothers or ſiſters of the whole blood; 

and if there he none ſuch, 5. to the brothers or ſiſters of the half 

blood (1); and if there be none ſuch, 6. to the next of kin, un- 

cles, Ic. And if theſe come in time and deſire the adminiſtration, 

the ordinary may and muſt grant it to them, and cannot grant it to 

any other if they be capable of it, as molt men are; and if divers 

of theſe in equal degree deſire it, the ordinary may grant to which 

: of them he pleaſeth ; howſoever, in this caſe, it ſeems moſt juſt 

* P. 464 and equal to grant it to them all, unleſs he have ſome “ ſpecial 

reaſon to admit ſome and exclude the reſt: and if none of theſe 

that are next of kin ſhall deſire it; but ſuffer the time to flip ; in 

this caſe the ordinary may grant it to whatſoever ſtranger he 

pleaſe (2). And yet then perhaps the next of kin may by ſuit get 

the ſame adminiſtration revoked, and a new adminiſtration granted 

to him, See infra at numb. 41. (3). 

refer An adminiitration may and muſt be granted in writing under Dier 194. 

ow may be ſeal, for by word of mouth it may not be granted; and it may be Fitz. Adni- 
granted, and granted as well upon condition as abſolute : and it may be grant- * 5 
what ſhall ed as well for a part of the eſtate as for the whole: and therefore, + in Hey 
be ſaid a if a man have goods in two provinces, and he make a will of his 


22. How an 


1 goods in one of the provinces, and die inteſtate for the goods in 
or not, | the other province, an adminiſtration may be granted for the goods 
in this province: alſo an adminiſtration may be granted during, or 
until a certain time, or continually. And theretore, if a man make 
a will, and appoint an executor for ſeven years, after the ſeven years 
ended, the ordinary may and muſt grant an adminiſtration of the 
Who oods. So if one do appoint another to be his executor, a year 


Mall admi- After his death, the ordinary may and mutt grant the adminiſtration 
niſter after for that year, until the power of the executor doth take place : 
the death of and a!l theſe adminiſtrations are good (4.) 

an executor If an executor die after he hath proved the will, and he hath 

or admini- 0 - « 5 4 

er, and made a teſtament, and appointed an executor therein; in this caſe, Co. s. g. 


who not; this executor alſo ſhall be executor to the firit teſtator, as he is Plow. 286. 


and how an to the ſecond, and he ſhall have all the benefit, and be ſubje& 34 H. 6. . 


executor of to all the charge that the firſt executor had and was ſubject 1 105 
ſhall charge unto; and vet the goods of one teſtator ſhall not be ſubject to Welfen 
and be the debts of the other; but each of the teſtator's goods ſhall be Heiden“ 


charged. ſubject to the payment of his own debts only. * And if in this cate. 


— 


(1) The half blood is admitted to the adminiſtration as well as the whole, for they are of the kindred 
of the inteſtate, and only excluded from inheritances of land upon feodal reaſons. Therefore the bio- 
ther of the half blood ſhall exclude the uncle of the Whole blood; and the ordinary may grant adminiſtra- 
tion to the ſiſter of the half or the brother of che whole blood, at his own diſcretion, 2 Black Com. 505. — 
Aleyn, 36 —Styl. 54.—See allo Went. Off. Ex. laſt edit. 130 .- Cod. Orp. Leg. 261. 

(2) Or may grant him letters ad celligendum bona defunfi, which neither make him executor nor 10 
miniſtrator; his buſineſs being only to keep the goods in his ſafe cuſtody, and to act for the benefit of 
thoſe who are entitled to the property of the deceaſed, 2 Bl. Com. 508. 

(3) See more amply what perſons are intitled to take out adminiſtration, and how they are to be pre. 
ferred; in, Ged. Orp. Leg. 25 9.,—Stat. 22 & 23 Car. 2. c. 10.29 Car. 2. c. 3.— Bac. Abr. Executor, 
Oc. (F.)—4 Burn's Ecc. Law 221. 3d edit.— Com. Dig. Adminiſtrator (B. 6) 

(4) See further in what manner adminiſtration muſt be granted in Bac. Abr. Executors (G. C. 
Dig. Adminiſtrator (B 7 ) 


cal 


Stat. 2g Ed. 


Chap 


Dier 37 
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Bro. Exe 
tor 117. 
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caſe, the executor of the executor take upon him the adminiſtra- 
tion of the goods of the firſt teſtator, he cannot refuſe the admi- 
nitration of the goods of the latter: but he may take upon him 
the later and refuſe the former. But if the executor refuſe to ad- 
miniſter to the firſt teſtator before the ordinary, or die before the 
probate of the will, and he hath made a teſtament and appointed 
an executor therein; in theſe caſes, it ſeeins the executor of the 
executor ſhall not adminiſter the goods of the firſt teſtator, but 
the ordinary muſt grant the adminiſtration thereof: and yer if all 
the reſidue of the goods of the firſt teſtator be given by the teſta- 
ment to the firſt executor after the debts be paid ; in this caſe, 
albeit he die before probate of the will, yet his executor ſhall be 
executor alio to the firit teſtator, or elſe he ſhall have the admini- 
Adjudged {tration of his goods and chattels granted unto him: and there- 
in Hil. 9. fore, if A. make his will, and give legacies to B. and D. and give 
Car. inVen's all the reſt of his goods and “ chattels, after debts and legacies & P. 465. 
cale, paid, to C. his wife, and make her his ſole executrix, and ſhe die | 
before probate of the will, or any election made, not knowing of 
the will, and E. ſue out an adminiſtration of the goods of A. and 
pay the legacies to B. and D. and F. ſue out an adminiſtration of 
the goods of C.; in this caſe, the adminiſtrator of C. and not of 
A. ſhall have the goods; for the law doth judge them in C. after 
the debts and legacies paid without any election. 
Bro. Erecu- If an executor, after he hath proved the teſtator's will, die in- 
tor 1179. teſtate; in this caſe, the adminiitration of the goods of the firſt 
16 H. 8. 7. teſtator not adminiſtred in the hands of the executor muſt be 
3 — granted to whom the ordinary ſhall think fit: and if the ordinary 
. pleaſe, he may grant the adminiſtration, de bonis non adminiſtratis 
the law, tit. Of the firſt deceaſed, and of the goods of the ſecond deceaſed, to 
admini- one and the ſame perſon: and herein the adminiſtrator muſt take 
lratlon. care that his adminiſtration have ſpecial words for the granting of 
an adminiftration of the goods of the firſt teſtator, not adminiſtred z 
Fitz. Admi- for howſoever ſome hold that, by the general adminiſtration, the 
niſtrator 9. adminittrator ſhall have not only the goods of the executor, but 
the goods of his teſtator alſo, yet it ſeems this is not taken to be 
law at this day. | 
If there be :wo executors made, and one of them doth refuſe 
before the ordinary, and the other doth. prove the will, and make a 
will himſelf and appoint an executor and then die; in this caſe, it 
ſeems the executor of the executor that did prove the will alone 
ſhall have the diſpoſition of all the eſtate, and be executor to the 
firſt teſtator ; and that the ſurviving executor ſhall not meddle 
therewith, tor that his election by the death of his companion is 
gone. And if one make two executors, and one of them doth 
It. Bro. make an executor and die, and the other that doth furvive hath 
"0 179 accepted the executorſhip ;.in this caſe, the ſurviving executor 
we a thall have the ſole diſpoting of the eſtate, and the executor of 
9. © the deceaſed executor ſhall not intermeddle therewith: and if 
Fiz, Fxecu- therefore the ſurviving executor die inteltate, an adminiſtration 
tor 12. 113. de bonis non adminiftiratis of the firſt teitator ſhall be granted: 
Deer 187. and if the executor of the deceaſed executor have any of the 
eſtate in his hands, the ſurviving executor may t ke or recover it 
from him : and if two be made executors, and one of them 1s 
incapable ; in this caſe, he that is capable ſhall adminiſter _— 
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If one that is adminiſtrator of another man's goods do make Dier 37. 
his will and make an executor and die; or do die inteſtate; and 111. 
the adminiſtration of his goods granted to ſomebody ; in the firſt Co.s. g. 
of theſe caſes the executor, and in the laſt the adminiſtrator, un- 
* P. 466. leſs he be made adminiſtrator of theſe goods alſo, ſhall not & med- 
dle with the goods of the firſt deceaſed : but the adminiſtration of 
the goods of the firſt deceaſed in the hands of the adwiniſtrator 
not adminiftercd, muſt be granted again. And hence it is, that if 
the adminiſtrator of my goods have a judgment for a debt due to 
me, and he die before execution, and make an executor, or die 
inteſtate, that, in this cafe, his executor or adminiſtrator ſhall ne- See thec 
ver have execution of this judgment. And the ſame law is of hs 
the adminiſtrator of my executor in this caſe. _ | 
24. Where An executor or adminiſtrator may accept or refuſe the execu- Co. , 37 
an executor torſhip or the adminiſttation at his pleaſure; and therefore he may 37 H. 6. 17. 
or admini- at any time before he hath intermeddled with the eſtate as executor 28. 


_ or be. or adminiftrator, refuſe it; and if he be ſued by any as executor * H. 6. . 
fuſe the exe- Or adminiſtrator, he may plead, ne unques executor, i. e. he was 
cutorſhip or never executor or adminiſtrator, and did never adminiſter : and if 8 
1 it be true, he ſhall by this means avoid the ſuit; for a man ſhall 8 
ER not be compelled to take ſuch a charge upon him whether he will Kelw. 6 
where he or no. If therefore there be many executors, or an adminiſtration Bro, 
may be exe- be granted unto many : and one of the executors prove the will in Adminiſl 
cutor after the name of the reſt, or one accept the adminiſtration in the name tor 35, 3 
be hath re- of all the reſt yet the reſt may refuſe to accept it, and plead i Fits. AG 
fuſed, or - : 5 i 5 in niſtrator 
not: and Any ſuit againſt them that they are not executors or adminiftrators, Bro, Exe. 
what act or But as an executor or an adminiſtrator, after he hath once legally tor 165, 
intermed- refuſed the executorſhip or adminiſtration, can never after inter- 31 H. 6. 
ling r os meddle therewith : ſo after he hath once legally accepted thereof Deer 13s 
ii (that is) hath done any thing as executor or adminiſtrator, and 
faid an ad- Which is proper only for an executor or adminiſtrator to do, he can 
miniſtrati- never after refuſe it. And his acceptance of part, in this caſe, 
on, and will make him chargeable with all, except it be in the caſe before 
what not. ; - : 
of an executor, who may accept of the laſt executorſhip, and re- 
fuſe the firſt. 
If the executors, being cited to come in and prove their will, Co. g. 37. 
appear before the ordinary, and refuſe to adminiſter and to prove Fitz. Acme 
the will, they cannot afterwards accept it or intermeddle with it. niſtration 6. 
But herein this difference muſt be obſerved ; that where there be Bre J 
: 4 Bro. Admi - 
many executors named and made, and, they being cited, ſome of niſtration 
them only do appear and retuſe to accept it (the reſt of the exe- 32. Execu- 
cutors being then lis ing) and aſtet ſome or one of the reſt of the ters. 187 
executors prove the will, or take upon him the executorſhip ; in 3 
this caſe, and notwithſtanding this refuſal, they that do refuſe may Me 
1 afterwards at any time, at leaſt during the life-time of their co- Dier 160. 
4 executors that did accept it, accept thereof, and intermeddle there- 21 EN. 23. 
* with as far forth as either of the reſt. And therefore, in this caſe, 
4+ 4 howſoever the executors refuſing ſhall not be charged in any ſuit 
N againſt all the executors for any thing due from the teſtator, but 
38815 they may by their plea avoid it; yet the executors accepting can- 
l P. 467. not ſue for any * thing due to the teſtator, nor be ſued for any 
iR thing due from the teſtator, but they muſt ſue and be ſued in — 
Fr i the names of themſelves and their co executo;s that do refuſe (5) hs 
115 . alſo. And if there be three executors, and two of them prove medy maz 
45 j the d. O. 
15 
{1 
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the will, and the third refuſe; yet this third executot alone may 
releaſe any debt due to the teſtator. But if there be but one exe- 
cutor made, and he alone, or if there be many made, and they 
do altogether refuſe before the ordinary to take upon him or 
them the adminiſtration; in this caſe, the teſtator is ſo far forth 
ſaid to be dead inteſtate; and thereupon therefore the ordinary may 
grant the adminiſtration of the goods of the deceaſed, and then the 
executor or executors can never after accept thereof, or intermed- 
dle therewith. And it one or more of the executors refuſe, and 
the reſt accept, if he or they which accept die before he or they 


<-ethecaſes that refuſed accept; it ſeems in this caſe they can never afterwards 


befue. accept it, but the adminiſtration muſt be granted. | 
If one be ſued as executor or adminiſtrator, and he plead to 
the ſuit ne unques executor, i. e. he was never executor or ad- 
miniſtrator, if he have not in truth intermeddled before; this plea 
Je is a refuſal of the executorſhip or adminiſtration, and therefore he 
; can never afterwards accept or intermeddle with the executorſhip 
or adminiſtration. 
Co. 9. 3. Every intermeddling with the goods of the deceaſed, or with the 
5.34 office and work of an executor, ſhall not be ſaid to be ſuch an ad- 
eee miniſtration as to amount unto an acceptance of the executorſhip 
5 or adminiſtration, and ſo to make a man chargeable as executor 
. .z,_ Or adminiſtrator, And therefore if a man that is an executor or 
Adminiſtra- 2 
cor 35, 36. adminiſtrator do only lay up and preſerve the goods of the de- 


Fitz. Admi- ceaſed ; or command another to take away the goods of the de- 
niſtrator 7. ceaſed from one that hath them in his keeping; or ſee the de- 


Bro. Execu- 


tor 165. 


32H.6. 6. 
Dier 135. 


| 


ceaſed buried in a decent manner, and for that purpoſe uſe, and 
if need be ſell, ſome of his goods to do it; or make an inventory 
of the goods and chattels of the deceaſed ; or prove the teſtator's 
will with his own money; or take his own goods lying amongſt 
the goods of the deceaſed ; or take and uſe ſome of the goods of 
the deceaſed only by miſtake, or as a treſpaſſer, or by the delivery 
of another; or take and diſpoſe any of the goods of the decealed, 
when the executor or adminiſtrator doth challenge them as his 
own, and in his own right; or if he redeem any of the goods of . 
the deceaſed with his own money when they are pledged to the 
full value, and the day of redemption is paſt ; as neither of theſe 


acts will make a ſtranger an executor of his own wrong, ſo nei- Executor of 


ther will they amount to an acceptance of the executorſhip, and his own 
make the executor or adminiſtrator chargeable as executor or ens. 
adminiſtrator (1). But if a man that is an executor or admini- 

ſtrator ſhall ſue by that name for any debt due to the deceaſed ; 

or being ſued * by that name for any debt or duty due from # P. 468. 
the deceaſed, ſhall imparl to the ſuit, or plead any other plea 

beſides ne unques executor ; Or ſhall take into his hands the goods 

of the deceaſed, and convert them to his own uſe, and alter 

the property by ſale, gift, or otherwiſe, and all this as the goods 


of the deceaſed ; (and ſo it ſhall be intended againſt him if he 


do not declare the contrary, that he doth take and uſe them as 
his own, Sc) or if he deliver the goods of the deceaſed to cre- 
ditors or legataries in ſatisfaction of their debts or legacies ; or 


— 


(1) See fully what act or degree of intermeddling will make any one an executor de fon tert. what re- 
meiy may be had againſt him, and what acts of his ſhall be valid, in Went. Of. Ex. 17 2,—Swind. 337. 
d. Orp. Leg. go,—Bac, Abr. Executors, &c. (B. 3.) and pat numb 33. 
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Of «a TESTAMENT. 
receive any debt due to the deceaſed, and give a releaſe for the 
ſame ; or releaſe any debt due to him before it be paid; or pay 
any debt due from the deceaſed, except it be with his own money; 
any or either of theſe acts will amount unto an acceptance of the 
executorſhip ; and therefore after an executor or adminiſtrator 
hath done any ſuch act, he can never after refuſe the executor- 
ſhip or adminiſtration. 

If a woman ſole be made an executrix to another, and ſhe marry Bro. Exe. 
a huſband before ſhe intermeddle with the eſtate, and then her eutor 147, 
huſband doth adminiſter ; this is ſuch an acceptance as will bind 
her, and ſhe can never afterwards refuſe it. 

The executor or adminiftrator ſhall have by virtue of his exe- Co. ſuper 
cutorſhip or adminiſtration all the chattels real and perſonal of the Lit 109. 
teſtator, as well thoſe that are in poſſeſſion, as leaſes for years of as ſ 
land, rent, common, or the like, grants of next advowſons, and 60. =, 
preſentations, wardſhips of heirs by reaſon of tenures in capite, Plow. 293. 
or Knight's ſervice, corn growing and cut, trees, and graſs cut Pod. & &. 
and ſevered, cattle, money, plate, houſhold-ſtuff, and the like; 9 
as alſo thoſe that are in action, as right and intereſt of executions 833. 
upon judgments, ſtatutes, obligations, cauſes of aQion, and the Co. 4. 65, 


like; he ſhall have alſo all other things that are of the nature 83. 7. 17. 


of chattels. b And therefore the executor or adminiſtrator ſhall Kelw. 118. 
have the two years of the heir female that is in ward ; a relief Þ Co. ſuper 
or an advowſon that is fallen ; and yet if a biſhop have title to = 19. 
preſent by the vacation of a church, and then he die ; in this caſe, wy. 4. 
the King, and not the executor or adminiſtrator of the biſhop, Dier 24. 
ſhall preſent. And if the Lord have a greater eftate in the ſeig- Bro. Exe- 
niory than for life or years, it is faid the executor or adminiſtrator ur 143. 
Mall not have the relief. And the executor or adminiſtrator of 

the Lo1d ſhall have fines aſſeſſed upon the tenants upon their 
admittances in the Lord's time. © And if I make a feoffment in c Stat. 32, 
fee. gift in tail, or leaſe for life, rendering tent, and the rent is H. 8.c. 37, 
behind, and then I die; in this caſe, the arrearages of rent due Co. 4. 48. 
to me in my life-time ſhall go to my executor or adminiſtrator *'** 575. 
in the nature of a chattel. So if a rent be granted out of land 

to me in fee ſimple, fee-tail, for life, or years, and it be not paid 

to me in my life-time ; theſe arrearages ſhall go to my executor, 


P. 469. or adminiſtrator, and not to any “ other. 4 And fo alſo if aqp.N.B. 


rſon have an annuity in fee in the right of his church, and 120. J. 

it be behind, and the parſon die; in this caſe, the executor or 

adminiſtrator, not the ſucceſſor of the parſon, ſhall have the 

arrearages, © And if I be ſeiſed of land and poſſeſſed of a ſtock e Dier 215. 

of cattle, and let it to another for years, and he covenant by 

the leaſe to pay me and my wife, our heirs and aſſigns, one hun- 

dred pounds by the year, during the term ; in this caſe, after my 

death, and my wife's ſurviving me, her executor or adminiſtra- 

tor, and not my heir, ſhall have this payment. * And if one f Co. 4. 63. 

ſeiſed of land in fee, make a feoffinent of it to me, excepting | 

the trees, and after grant me the trees for years; or if he make 

me a leaſe of the land firſt for years, and after doth grant me the 

trees for a number of years, to begin after the end of the tern 

of the land ; in both theſe caſes, | have the trees in the nature 

of a chattel, and if I die my executor or adminiſtrator ſhall have. 

them. 5 And if a man grant to me the next preſentation to the br ai 

church of D.; in this cafe, if I die, my executor or adminiſtra- m_ * 5 

tor ſhall have it as a chattel. h And my wile ſhall have fo — = _—_ . 
| o 
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1 Bro. Chat- or adminiſtrator after my death (1). i And the charters and evi- 


"©, ws 


ENT. : 442 
of her wearing apparel, as is neceſſary and convenient for one in DIY 
her eſtate and condition; and therefore that ſhall not go to my 
executor, But ſo much of her wearing apparel as ſhe hath ſuper- 
fluous, and more than neceſſary for her, ſhall go to my executor 


- 


tels 12. dences, that do concern any of my chattels which my executor or 
adminiſtrator is to have, ſhall go with the ſame chattels. So alſo 
any charters whatſoeyer, if they be pledged to me for money, ſhall 
go to my executor or adminiſtrator until the money be paid. But 
otherwiſe thoſe deeds and evicences, that do belong to the heir as 
incident to the inheritance, ſhall not go to my executor ,or admi- 
niſtrator after my death. But matters of truſt, and ſuch things as 
are perſona], as offices of truſt, wardſhips by reaſon of a tenure 
| in ſocage, or jure nature, or the like, ſhall not go to the executor 
Plow. 293. or adminiſtrator after the death of him that hath them. So an ex- 
Co. 3. 39. ecutor or adminiſtrator ſhall not have the graſs and trees growing 
9. 99- on the ground, no more than the ſoil or ground itſelf whereon they ay a. 
Ro OY So diviniſtrator ſhall not have the incidents 4 
dee bees an executor or adininiitrator ſhall not have the incidents 4 4 A. fas. 
at Numb. 9. of a houſe, as glaſs, doors, wainſcot, and the like, no more than 
the houſe itſelf ; nor pales, walls, ſtaulks, fiſh in ponds, deer, or \» A.f29- 
cConies in parks, pigeons in pigeon houſes, or the like. | 72 
Co. 10. 81, If a leaſe for years of land be granted to me and my heirs, or to — woe 
Lit. ſect, me and my ſucceſſors, and I die; my executor or adminiſtrator, and reſpe& of 
740. not my heir, ſhall have this term. The ſame law is, if a ward - the caſe. 


E. bs ſhip, or the next advowſon of a church, be granted unto me and / _—E Lil 2 
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F. N my heirs; or if a covenant or an obligation be made to me and my Fem-anr v 


heirs: for in all theſe caſes this is ſtill a chattel in “ me, that ſhall * 476, - 
go to my executor or adminiſtrator, and he only ſhall take advan- M=. 9 x comb 
tage of it. And if my heir or ſucceſſor happen to get the deed, the / Ag. ue SOS 
executor or adminiſtrator may recover it from him. And if a leaſe © 
be made to me for twenty years, without naming my executors or < -(# 
New terms adminiſtrators or aſſigns in the leaſe ; in this caſe, if I die, my exe-, 7 
of the law, cutor or adminiſtrator notwithſtanding ſhall it during the term, 78! Hr: how 
tit. agns. E And if a leaſe for years be made to a biſh» is ſucceſſors, and 2 6: _ 
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3 he die; his executor or adminiſtrator, not ſſor, ſhall have 1 
it. And if a man be poſſeſſed of a term & years of land, and 24 > een 

Co. 898. 10. - 0 o 11 * 50 . / 7 ww. LJ 8: i 

87. grant it by deed, or give it by will, to me and my heirs, or to me 


Plow. 524. and my heirs male; or deviſe it by will to A. for life, the remain- 
b Lit. ſet, der to me and my heirs ; in theſe caſes, I ſhall have theſe terms of 
1 0 years as chattels, and after my death my executor or adminiſtrator 
M. 7 Jac. ſhall have them. h And if a man grant a rent out of his land to 
gt me and my heirs for tweaty years, and I die ; my executor or admi- 
Lit. ſex, niſtrator, not my heir, ſhall have this rent. i And if a rent be granted 


739- to me, my heirs and executors, during the lile of J. S. and for one 


— — 


(1) The wife aſter the death of her huſband ſhall have convenient apparel for her body, not the exe- 
cutors of her huſband; and of this convenience tte court muſt be the judge. But ſhe ſhali not have 
exceflive apparel; and if ſhe takes more than is convenient; ſhe ſhall be taken to be an executor of her 
own wrong.—4 Burn's Ecc, Law 146. which cites 1 Roll. Abr. g11.—Law of Teſt. 383. Send Parte 
fhernalia are not deviſable by the huſband from the wife, any more than heir looms from the heir; % 
that the right of the wife to the bona paraphernalia is to be preferred to that of a legatee—per Lord 
Chancellor Macclesfield, in Tipping v. Tipping, 1 Pr. Wut. 72.9.—See more amply what things are in. 
cluded in the bona paraphernalia, and how far the widow is juſtified in retaining, or enabled to recover 
them, Com. Dig. Baron and Feme (F. 3.)—Bac. Abr. Executors (H. 3.) —1 Black. Cam. 436.—1 Mo 
136.— C.. Orp. Leg. 130.—Vin. Abr. Executors (Z. 3 | 
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Of a TESTAMENT. Chap. 23. 
half year after, and I die; in this cafe, the half years rent ſhall go 

to my executor or adminiſtrator, and not to my heir. And if I be Dier ß. 
ſeiſed of land in fee, and make a leaſe for years of it rendering rent, 

and then deviſe this rent to a ftranger, and the deviſee die; in this 

caſe, his executor or adminiſtrator thall have it. And if the ſeſſee Co. 5. U:. 
for life make a leaſe for years abſolutely ; this in law is a leaſe for 

ſo many years if the life ſo long live, and ſhall go to the executor 

or adminiſtrator after his death. 

If 1 have a box, cheſt, or trunk, wherein my writings that do Bro. Execu- 
concern my inheritance do lie, and the ſame is open, and not ſcaled tors 145, 9. 
or locked: in this caſe my executor thall have it; but if it be lock- Fitz. Execy- 
ed or ſealed, contra : for then it ſhall go to him that is to have ev #22, 
the Ferre. as incident thereunto. And yet if there be any money, 
plate, br any other ſuch like thing in the cheſt alſo; my executor 
thall have that thing. 

The incidents ot a houſe, as glaſs-windows annexed with nails Co. 4. 6;. 
or otherwiſe to the windows, the wainſcot fixed by nails, fcrews, 27 H. 7. 26. 
or irons put through the poſts or wails, tables dormant, furnaces of 
lead and braſs, and fats in a brew and die houſe ſtanding and faſt- 
ened to the walls, or ſtanding in or faſtened to the ground in the 
middle of the houſe, (though faſtened to no wall,) a copper, or 
lead fixed to the houſe, the doors within and without that are hang- 
ing and ſerving to any part of the houſe, ſhall not go to the execu- 
tor or adminiſtrator to be divided and ſold from the houſe, albeit the 
executor or adminiſtrator have a leaſe for years of the houſe, and 
by that means hath the houſe alſo. But if the glaſs be from the 
windows, or there be wainſcot looſe, or doors more & than are uſed 
that are not hanging, or the like : theſe things ſhall go to the exe- \ 
cutor or adminiſtrator, „„ ans, 

If I make a feoffment to JI. S. of land, on condition that if he co. g. 96. 
pay me, my heirs or aſſigns, or my heirs, executors or adminiſtra- Fitz Exe- 
tors, a hundred pounds ſuch a day, that the feoffinent ſhall be void, cutor 8. 
and I die before the time of payment; in this caſe, if this money 
be paid at the day, my executor or adminiſtrator, and not my heir, 

Mall have it. 

Il one be ſeiſed in fee of lands whereon there are trees growing, Co. 4. 63. 
and he make a feoffment of the land to me, excepting the trees, 11. 48. 
and afterwards he doth ſell me the trees for ever, and after I die; 
in this caſe, my executor or adminiſtrator ſhall not have theſe trees, 
as they ſhall in caſe where the feoffor doth grant them to me for 
years. And if I be ſeiſed of land in fee, and I make a leaſe for 
life, or years of it, excepting - the trees, and afterwards I die; in 
this caſe, my executor or adminiſtrator ſhall not have thele trees, 
but they ſhall go in both caſes with the land. | 

If a leaſe be made for life, or years, of land, whereon a houſe Co. 4. 63. 
is ſtanding, or timber is growing, and the houſe is proſtrate, or the 11. 81. 54: 
timber is cut or fallen down (by whomſoever or what means foever 
it be ;) the materials of this houſe, and this timber, is now become 
a Chattel ; and therefore, if the leaſe be without impeachment of 
waſte, it ſhall go to the leſſee, and after his death to his executor 
or adminiftrator ; but if the leaſe be otherwiſe, it ſhall go to the 
leſſor, and after his death to his executor or adminiſtrator. But it 
the timber be cut for reparations only, or the leſſee will employ the 
materials of the houſe to build it again, and the leaſe do continue, 
it may be ſo employed, and then the executor or adminiſtrator of 
the leſſor may not take it. = 
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thereunto 


Chap. 23. | Of ia TESTAMENT. | 451 
Co. 11. 50. If one be ſeiſed in fee · ſimple of ground whereon trees do grow, | 
Perk. ſectl. and he ſell me theſe trees for money, and afterwards I die before 
58, they be cut; in this caſe, my executor or adminiſtrator ſhall bave 

and may cut them. JIE ; 
Co. ſuper If the King's tenant by Knight's ſervice in capite be ſeiſed of a 
Lit. 368. manor whereunto an advowſon is appendant, and the church be- 

come void, and the tenant dieth, his heir within age; in this caſe, 

the King, and not the executor or adminiſtrator of the tenant, ſhall 

have the preſentation. And yet if in this cafe the land be held of 

a common perſon, the executor or adminiſtrator, and not the guar- 

dian, ſhall have it. | |; 
Dier 316. In all caſes regularly where a man doth ſow land, whereof ands 
Doct. & St. wherein he hath ſuch an eſtate as may perhaps continue until the 
35- corn be ripe, if he that doth ſow it die before it be cut and ſevered, 
Perk, ſect. his executor or adminiſtrator thall have it: as if the huſband ſow 
59. the land whereof he hath an eſtate in fee-ſiniple, fee tail, for life, 
* or for a certain number of years, in the right of his wife, and P. 472. 
die ere it be ripe ; in this caſe, the executor or adminiſtrator of 
the huſband, and not the wife, ſhall have it. And if one that 
holdeth land for the life of I. S. ſow the land, and J. S. die ere it | 
be ripe and cut; the executor or adminiſtrator of the tenant ſhall : 
have this corn. And if tenant in tail, or in dower, ſow the land | 
they do ſo hold, and die ere it be cut; the executor or adminiſtra- 
tor, not the iſſue in tail, nor the heir, or him in reverſion, ſhall 
have it. So if the huſband make a feoffment in fee to the uſe of ' 
himſelf for life, and after of his wife, &c. and he ſow the land, 
and after die; his executor or adminiſtrator, not his wife, ſhall _ 
have the corn. But if a feoffment be made to the uſe of the huf- I. L.A. 
band. and wife together in fee, or for life, and the huſband ſow the 2 
land; in this caſe the wife, not the executor or adminiſtrator of the ;,;*-#&, = #4 
huſband, ſhall have the corn. $6 if leſſee for years certain ſow the 44 alt 5 
land a little before the end of his term, and the term end beforeit be . Ai 7 


cut; in this caſe, he that is to have the land, not the executor or 2 — 
adminiſtrator of the leſſee for years, ſhall have the corn (1). 17 3 
Co. 2. 93. If there be tenant for life, the remainder in fee of a tenancy, and 4 r ee 


the Lord grant his ſeigniory for life, and after he in remainder in 4-< 
fee of the tenancy die, his heir within age, and after thè Lord die, /e. 4 — 
% A. fa,.cy and after the tenant for life die; in this caſe, the heir, and not the yd Sal ny 
/ ” executor or adminiſtrator of the Lord, ſhall have the wardſhip. | 
Hil. 7 Jac, If one be ſeiſed of land in fee, and make a leaſe for years ren- 
B. R. per dering rent at Michaelmas, or within ten days after, and-the leſſor 
Curiam. happen to die during the term after Michaelmus, and before the 
ten days expired; in this cafe, the heir of the leſſor,” and not his 
executor or adminiſtrator, ſhall have the laſt half year's rent due at 
Michgelmas, | | g 
F. N. B. 120. If one grant a rent in fee, and Frant withal that, if the rent be 
eee behind, the grantor ſhall forfeit twenty ſhillings nomine pe næ to the 
Dier Gs grantee and his heirs, and the rent is behind, and the grantee die; 
in this caſe, his executor or adminiſtrator, not his heir, ſhall have 
this money that is forfeit already. So if one make a feoffment in 
fee of land, and the feoffee doth covenant to do divers things to 
the feoffor, et quoties defetus fuerit, Ic. that he ſhall forfeit to 


(1) See before, as to the doctrine of emblements, in fo. 243 & 414, and the references in the notes 
thereunto reſpectively. | , 
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An executor or adminiftrator ſhall have the benefit of a pardon Co. 6. 80. 
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eiu, any outlawry againſt the deceaſed, and have reſtitution of the goods 
—;ſorſeit thereupon. 


2 


him and his heirs five pounds, and the feoffee doth fail and break 
his covenant divers ways, and the ſeoffor dieth; in this caſe, his 
executor or adminiſtrator, not his heir, ſhall have and recover all 
the forfeitures that are paſt. | 

If a Biſhop, Parſon, Vicar, Maſter of an hoſpital, or any body Co. 4. 6;. 

politic be poſſeſſed of any goods or chattels in their own right and __ ſeck. 

die; theſe ſhall go to the executor or adminiſtrator, and not to the E. Fn 
© ſucceſſor, of ſuck a perſon. And albeit ſuch things be granted to Lit 46. 
* them and their ſucceſſors, yet their executors and adminiſtrators, 

and not their ſucceſſors, ſhall have it. But if a corporation aggre- 
gate, as Dean and Chapter, Mayor or commonalty ard the like, have 
any goods or chattels in right of their corporation, and any of the 
heads or members thereof die; the executors or adminiſtrators of 

ſuch perſon ſhall not have them: but they ſhall continue in ſucceſſi- _ 
on with the corporation. 


granted to the deceaſed, and ſhall have advantage of any error in Dier 201. 


The executor or adminiſtrator of a woman that hath a huſband, Co. ſuper 
ſhall have, by right of his executorſhip or adminiſtration, all aRi- Lit. 351. 
© ons, rights, and titles, to any chattels, and poſſibilities, and things Plow. 294. 
of that nature, which the wife had before the marriage, and which 92. 
fell to her during the marriage; for theſe things the huſband ſhall 
not have by the intermarriage after his wife's death, as he ſhall have 
all the reſt of her goods and chattels: except he have them as 
executor or adminiſtrator to her, as he may be. And if ſuch a wo- 
man have any goods or chattels as executrix to another, her execu- 
tor or adminiſtrator, not her huſband, ſhall have theſe alſo ; for 
ſhe hath theſe goods in another's, and not in her own right. : 

I T have any goods or chattels in joint-tenancy with another, as Lit. {c9. 
if a leaſe be made of lands to me and another for years, or a horſe Pei. ſe&, 
or Other chattel perſonal be given or granted to me and another; 125. 526. 
in theſe caſes, if I die, my executor or adminiſtrator ſhall not Lit. ſea. 
have any part of theſe goods or chattels; but the other ſurviving 320. 341. 
joint-tenant ſhall have them all. But otherwiſe it is of the goods 
and chattels that I and another have in common. And therefore 
if | and another have goods and chattels in that nature as before; 
and he, or I, grant that which doth belong unto us thereof unto 
a ſtranger ; in this caſe, the ſtranger, and him of us two that hath 
kept his part, are tenants in common of the things; and therefore, 
if either of us die, the part of him that dieth in the goods and 
chattels ſhall go to his executor or adminiſtrator, and not to the 
other tenant in common. 

If I have a judgment for land in a real or mixt action, and for pita. Execu- 
damages recovered in the ſame ſuit, and I die; in this caſe, my tor 53. 84 
executor or adminiſtrator, not my heir, ſhall ſue exeeution for and 117. 
recover the damages, but not for the land. So if I recover da- 
mages againſt another for the detaining of my charters, and die; 
my executor or adminiſtrator ſhall recover the damages, but the 
heir ſhall have the charters ; and the heir muſt ſue his ſcire facias 
for the charters, ere the executor can ſue for the damages. Al- 
ſo if 1 recover any debt or damage in any perſonal action; my 

; executor 


: ; 
Chap. 23- Of a TESTAMENT. | 453 
executor * or adminiſtrator ſhall recover and have this. See more P. 474. 
infra at numb, 39. 
Co. 6.18. The power and intereſt which the executor hath is wholly by 26. What an 
9. 38. 5. 27+ the will. And hence it is, that an executor, whether he be ab- executor 
P 2 1 ſolute or conditional, while he is executor, may do any thing as ne, 0. oy 
4 H. 6. 5 executor, (except only, ſue for debts and duties due to the teſta- Weesen by 
itz. Admi- tor) as well betore the probate of the will, as he may do after, ſhip: and the 
/ nilirator 2.6, for before the probate he may enter into and ſeiſe the goods and Power of an 


« *-,"/ chattels whatſoever they be, or give power to another ſo to do nn 
eee, Aci. and if any of them be taken or kept from him, he may have an ed, ee 
„ „ «Qtion of treſpaſs, or a replevin to recover them; he may give nary. 
. / 2 or fell any of the goods or chattels; he may pay any of the 
2/10 4A. debts due from, and receive or releaſe any debts due to, the 

| / deceaſed (1). But it is otherwiſe in the caſe of an adminiſtration ; . 
for in as much as his power and intereſt is given to him wholly . fer 9 TY 
by the adminiſtration, therefore he can do nothing until the ad- 4 25 5 


miniſtration be granted. And yet in this caſe, as to the gods 5 7 4164+ ti. 


o 
4 
. 
” 


taken away before the adminiſtration, the adminiſtration ſhall 2 * 

have ſuch a relation as to give the adminiſtrator an action for ue ws 

them. But otherwiſe, after the adminiſtration is granted, the in- an 

tereſt and power of the adminiſtrator is equal to and with the 4 

power and intereſt of the executor, And yet it is otherwiſe of tze 

Co. 8. 135. power and intereſt of the ordinary; for howſoever it ſeems by te © 
5 ancient common law he might ſeiſe, preſerve, g ve, grant, and |" 
Wm. 2. diſpoſe the goods of the inteſtate to pious uſes, yet might he not 
cap. 20, ſue for the goods or debts due to the inteſtate, no more than he 
31 Ed. 3. might be ſued for any debt due from the inteſtate ; and at this 
HY day he may only keep and preſerve the goods of the deceaſed un- 
til adminiſtration be granted ; and ſue him, in the court of the 
ordinary, that doth detain the goods from him; and perhaps 

may ſue him that ſha!l take the goods out of his .poſſellion ; for 

he may not ſell or give the goods of the deceaſed, nor receive ar 

releaſe any debts ; tor in caſe where there is an executor made 

that is capable, Ic. he is not to meddle at all with the eſtate 

until the executor refuſe: and where there is no executor, or 

that the party is dead inteſtate, the ordinary is preſently to com- 

mit the adminiſtration to the neareſt of the kindred ; which 

when he hath done, his power is at an end; for it is doubted 

of ſome whether he may repeal an adminiſtration without cauſe 

or not : but it hath been clearly held by all, that he may not 

diſpoſe of the eſtate afterwards ; and that he hath not power to 
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Davis's caſe, and yet notwithſtanding it ſeems this courſe is uſual ; and prohi- 


* 


Hil, 13 Ja. Enforce the adminiſtrator to give portions to children out of the 
Co. Co. B. eſtate; and that if he do go about it, either before or after the 16k 
. 3 granting of the letters of adminiſtration, the adininiſtiaror may IN 
fac. Co, b. have a prohibition, And accordingly divers have been granted : by i 
. 1 
7 


Hil, 2 Car, bitions not often granted at this day. * An executor or admi- & P, 475. 
Co. 9. Po- niſtrator may, after the death of the deceaſed, enter into the | 
2 houſe whete the deceaſed lived, and where he died, and where the 

Plow. 281. goods are, and take them away, and juſtify it ; but he muſt do it 

Bio. Exccu- within convenient and reaſonable time, as within thirty days after 


tor, 129. his death or thereabouts, and in a quiet and fair manner, when the 


— 


32358 — 


(1) See more amply what acts an executor may do before proving of the vill, nd how far ſuch acts 
are valid, in caſe the executor afterwards dies betore probate, in Went. Off Ex. 34.—Ged. Orp. Leg, 
1 44.—Bac, Abr. Executors, &c. (E. 4.)—Vin, Abr. Executors (A, a.) Cm. Dig. Adminiſtration (B. 9.) 
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Chap. 23 
door is open, c. n He may keep any of the goods of the de-® Dier a. 
ceaſed, ſo as he pay or lay out as much of his own money in and 
about the adminiſtration of the ſame eſtate. ® He may, if he ® Plow.c,,, 
wants money to diſcharge funerals, or pay debts, fell any of the 544: 
chattels real or derte whine? the deceaſe died poſſeſſed ; and“ 
that albeit the thing in particular be deviſed : as if a man be 
poſſeſſed of a term of years inter alia, and deviſe the ſame term 
to I S.; the executor or adminiſtrator, notwithſtanding this de- 
viſe, may at any time before aſſent given to the legacy, if he 
have not aſſets to pay the debts, ſell this term, and the legatee is 
remedyleſs And fo he may do alſo albeit there be enough beſides 
to pay the debts, and he have no need; but then in this cafe the 
legatee fliall have ſome relief in a court of equity againſt the 
executor or adminiſtrator for damages, but the fale is unavoid- 
able. An executor or adminiſtrator may retain ſo much of the Plow, 184. 
eſtate as to ſatisfy his own debt firſt, if any be due unto him. 543 
And if he have enough to pay all the debts and legacies, he may Co. 5. 28. 
pay them in what order he will, without danger to himſelf, or 
wrong to creditors or legataties. And,if he hath not enough, 
he may pay them in what order he will, but not without danger 
to himſelf. But if any thing be due to himſelf, he may pay that 
firſt of all; and for others that are in equal degree, he may pay 
which of them he will firſt. And for the legataries, he ma 
prefer which of them he will, or pay one of them his whole le- 


» 


27 bie and pay another a part of his, or not pay him any part of 
FA . Ao thy 
4. aue , adminiſtrator may not ſell any thing that is given in ſpecial to en to juſtice 


is legacy, it there be no aſſets to do it. But an executor or The additi- 
a legatee, to pay another legacy given to another legatee ; nor «. _ 

| a credi ſome of the goods of the Ketw, 6. 
compel a creditor or legatee to take lome of the goods ot the Kelw. 6:. 
deceaſed for his debt or legacy whether he will or no; nor deviſe 2) H. 8. 20. 
the goods he hath as executor or as adminiſtrator ; neither can Plow. 525. 
executors or adminiſtrators make diviſion of the goods among(t 
them. ; 


as much power as another executor of full age; for he may ſell 
the goods, receive debts, and make releaſes for the monies he 


ſued, as another executor. And he is only difabled to do any 
thing to hurt himſelf; and therefore if he releaſe a debt before 
he receive 1t, the releaſe 1s void ; and if he aſſent to a legacy 
before the debts are paid, the aſſent is void; and if he do any 
* P. 476. other * act which would be a waſting of the goods in an execu- 


right of his executorſhip, but that ſuch ſale is void. 


and charge 


of executor, js, to diſpoſe all the eſtate of the deceaſed wherewith he hath 
or ac miniſ- 


ot the ordi- 
nary. 


to 


tratoh, and to do. 1. Truly, not to convert any of it to his own uſe, but 


Iafant. An infant that is an executor, after the time he is capable, hath Co. 8. 28. 


doth receive, aſſent to a legacy when debts are paid, ſue, and be »# 4/7 


tor that is of full age, it ſhall not bind him. And it ſeems that And ſo was. 
howſoever an infant executor after ſeventeen years of age may it held by 
fell any of the chattels perſonal he hath as executor, yet that ieee bur: 
after his age of ſeventeen years, and before he is twenty-one - 


years of age, he cannot ſell a leaſe for years he hath in the my 15 


Woman A woman covert that hath a huſband, and is an executrix, may Bro. Execu- 

covert. do any lawful act as another executor may do; but ſhe may not tor 178. 
go any thing to prejudice her hu{band ; as releaſe a debt before 5” Erecu- 
it be paid, aſſent to or deliver a legacy before the debts be paid, tor & 

27. The of. a : A, tor 55, 

fice, duty, or the like: and yet the huſband himſelf may do fo. Co. 5. 28. 


The office and duty in general of an executor or adminiſtrator Co. 8. 133. 
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2. Lawfully, to pay debts and legacies in that order the law pre- 


Dodt. & St. fartuntum; but more particularly, the firſt duty and care of an Firſt, in the 


75. 
Plow. 843. 
Kelw. 64. 


DoR. & St. 


. 35. 


at. 21 H. 
5 
Dier 166. 
Swinb. part 
6. ſect. 6. 
"4 8, 9, 10. 


dee Probate 
intia at 
oumb. 41. 


Co. 9. 88. 
Pow. 184. 
545. 

Dier 80. 
Doct. & St. 
755 76, 77. 
78.132. Stat. 
33 H. 8. 
cap. 39. 

Co. 5, 18. 
4. 84. 59, 
60. 8. 132. 
Vier 232. 
3. 


of none elſe, and of all debts due to him and from him. And this 


to the uſe and beſt advantage of the deceaſed, rot to labour by 
any undue praQtiſe or means to hinder any creditor of his debt. 


ſcribeth, 3 Diligently, quia negligentia ſemper babet comitem in- 


executor or adminiſtrator, after he hath taken upon him the charge funerals, 
of the adminiſtration of the goods and chattels of the deceaſed, 

after the goods are laid up, is to fee the body of the deceaſed, 
laudably interred according to his rank and quality ; wherein let 

the executor or adminiſtrator take this caution by the way, not to 

exceed in funeial pomy, eſpecially if it be ſo that the eſtate will 

ſcarcely reach to pay the debts ; for let his expences be what they 

will, the judges (who in this are to determine what ſhall be allow- 

ed) will allow what they pleaſe, and they are pleaſed in ſuch caſes 

to allow but a ſmall matter ; and whatſoever the executor or ad- 
miniſtrcator doth lay out more, he muſt bear out of his own eſtate, 

if he have not encugh beſides to pay the debts. The ſecond duty Secondly, 
and care muſt be to make an inventory, i. e. a ſchedule containing making an 
a true and perſect deſcription of all the goods and chattels of the ent. 
deceaſed at the time of his death ; as of his wares, merchandizes, 
emblements, and the like, with their appraiſement and value, and 


muſt be made by and before two of the creditors or legataries of 
the deceaſed (if there be any ſuch and they will do it) and two 
others, or, in caſe they refuſe, by and before two other men of 
the honeſt neighbours. And herein let the executor or admini- _ 
ſtrator take this caution by the way, not to intermeddle with tze 
goods before he hath done this; for howſoever he may do any act 

as executor before the inventory be made, yet the ordinary may 

puniſh this upon him, except it be done with the ordinary's licence, | 
who, in this caſe, may give what time“ he will for the doing of“ P. 477. 
it; and until the inventory be made and put in, it ſhall be pre- 
ſumed agaiafſt the executor or adminiſtrator that he hath aſſets in 

his hands to pay all men; and beſides, until thts be done, he can- 

not deduct to ſatisfy his own debt firft, and bar other men by plea. 

But of the other fide, when he hath made and exhibited a true and 

perfect inventory of all the goods and chattels, it ſhall be preſumed 

againſt him, that he hath 60 much as is contained in the inventory 

and no more, unleſs more can be proved by witneſſes (1). 3. The Thirdly, in 
third thing whereof the executor or adnuniſtrator is to take care, Probate of 
is to prove the will if there be any: and this the ordinary will com- the will. 
pel him to do, but otherwiſe he may do any thing as executor, 

ſave only, ſue actions, as well before probate as after. 4. The Fourthly, in 
fourth thing whereof the executor or adminiſtrator muſt take care, CEN - 
is to ſell and make money of the goods and chattels, and to re. jegacies; 
ceive the debts due to the deceaſed, and then to pay the debts and the 
and legacies due to the creditors and legataries ; wherein the order o 
executor or admiriſtrator muſt be very cautious and wary, OT un 
And for this purpoſe let him obſerve, that all the debts muſt ena 
be pa'd before any legacies be paid or dclivered ; and 

there be not enough beſides to pay the debts, any thing given 
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(„%) And this inventory muſt be delivered to the ordinary upon oath of the executor or adminiſtrator, 
it he is thereunto lawfully required—2 BI. Com. $10.—See further as to the neceifity and manner ©: 


making an | 
Swen. 42 


nventory, in Ment. Off. 30.4 Burn Ecc. Law 235. — Cem. Dig. Adminiſtration (B. 7.) 
0. : 
by 


46% Of « TESTAMENT. Chap. 24; 
by way of legacy may be fold to make money to pay the debts, 21 Ed. ,, 21. 
and the legataries muſt loſe their legacies ; for /egatarii conten- Bro. Exe. 
dunt de lucro captando, creditores autem de damno vitando. And N 88, 
in payment of debts this decorum muſt be obſerved: 1. „ Co. 8. 132, 

rſons that are creditors, the executor or adminiſtrator himſelf Dier 31. 
ſhall be preferred; fo that if any debt be due to him, he may de- Plow. 27g, 
duct to ſatisfy himſelf firſt, albeit others loſe their whole debt 3 
thereby, and eſpecially then when his debt is in equal degree with ton 1oß 
others debts (1). 2. After the executor or adminiftrator is ſerved Kelw. 74. 
and ſatisfied his debt, then the King is to be preferred; ſo that if 
there be any debt due to him, and he begin his ſuit for it before 
any other man can get a judgment for his debt againſt the executor 

or adminiſtrator, his debt ſhall be paid before any others. 3. 

After the King is ſerved and fatisfied his debt, then the debts of 
common perſons muſt be paid. And theſe alſo muſt be paid in 
this order or manner: 1. The debts due by record, by any judg- 
ment had againſt the deceaſed in any judicial proceeding in any 
court of recoid. 2. The debts due by ſtatutes or recognizances 
entered into by the deceaſed ; for the debts due upon judgments 
muſt be . ſatisfied before theſe ; fir fudicium prius wel poſterius. 
3. The debts due by obligations and penal and ſingle bills; for 
theſe are in equal degree, and theſe are to be paid after ſtatutes 
and recognizances. And yet if the ſtatute or recognizance be only 
for performance of covenants, and no covenant is broken, an obli- 
gation for the payment of preſent money ſhall be diſcharged before 

Pp. 478. it. 4. The debts due for “rent upon leaſes of land, or grants of 
rents; but ſome ſay that debts due for rent in the teſtator's life- 
time (be the rent re:erved upon leaſes made by or without deed, 
for years, or at will) are in equality of degree with debts due upon 
ſpecialties. 5. The debts due for ſervants wages and workmen. 

6. The debts due upon ſhop-books and verbal contracts; and yet Addition ts 
it is ſaid by ſome, that legacies are to be paid before debts due by juſt. Dod- 
ſhop- books, bills unſealed, or contracts by word, quod non credo. ridge 9. 

And amongſt debts alſo that are in equality of degree, thoſe that 
are due are to be paid before thoſe that are not due; and thoſe 
whoſe day of payment is already come before thoſe whoſe day of 
payment is not yet come: and yet if the creditor, whoſe day of 
payment is already come, do not ſue for his debt, until his debt, 
whoſe day of payment is at a day to come, become due, the exe- 

8 | cutor or adminiſtrator may ſatisfy which of them he will firſt (2). 


Chap 


. „ 
La, 


And amongſt debts that are due and already to be paid, thoſe that 
are firſt ſued for, are to be firſt paid; or if the creditors begin their 
ſuits together, the executor or adminiſtrator may pay which he 
| will of them firſt z and to pay debts in any other order is danger- 

ous: and therefore for this purpoſe, if the deceaſed owe two 
ſeveral debts of ten pounds a-piece to two ſeveral creditors by 


{ S 


; 


(1) See accordingly, 1 Rell, 4br. g22.—Plew. 543.—An executor or adminiſtrator hath a right at law, 
in caſe of debts in equal degree to prefer one to another, to retain for his own in the firſt place againſt 
„ny other creditor, for he cannot ſue himſelf; and this privilege of retainer is founded on the policy of 
the common law, that executors may not be deprived of one advantage without having another in lieu 
© it, and that they may not be in a worſe condition than all mankind beſides; but an adminiſtrator 
iy not re:a'n againſt his co-adminiſtrator in equal degree; but ſhall be decreed to account,-Sec 
Cn nan ©, Turner, in Chancery 26th February 1738. Vin. Ar. Executors (D. 2.) pl. 2.* 


Though he has nothing left for the other; for until a ſuit is commenced the executor has not legal 
ice of the debt, Pier 32.—2 Leonk60. | | ; 
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ſeveral obligations, and the executor or adminiſtrator hath enough | 

only to pay one of them, he that can firſt get judgment and ex- 

ecution ſhall firſt be ſatisfied ; and if the executor or adminiſtrator 

do afterwards pay the other his debt, he muſt fatisfy the firſt out 

of his own eſtate. If one that hath a debt due to him from the 

deceaſed upon a ſimple contract, or the like, ſue the executor 

or adminiſtrator for it, and there be debts due to others upon 

bonds and bills unſatisfied ; in this caſe, the executor or admi- 

niſtrator may not pay this debt, nor may he ſuffer the plaintiff to 

recover in his action; for if he do, and he have not aſſets be- 

fides to ſatisfy the debts due upon bills and bonds, he muſt ſatisfy 

ſo much out of his own eſtate, as he hath ſo paid, or ſuffered to 

be recovered from him; for, in the caſe of an action brought, 

he is to plead and to ſet forth theſe debts upon eſpecialties, and to 

fay that be bath no more but what is ſufficient to ftisfy them, tc. 

and thereby he ſhall bar the plaintiff in his action. In like man- 

ner it is, if one that hath a debt due to him from the deceaſed 

upon an obligation ſue the executor or adminiſtrator thereupon, 

and there be debts due to others upon judgments, ſtatutes, or re- 

cognizances, and the executor or adminiſtrator ſuffer the plaintiff 

to recover the debt due upon the obligation for want of pleading 

the judgments, Je. or doth voluntarily pay that debt, and he 

hath not aſſets beſides to pay the debts due upon judgments, c. 

in this caſe, he muſt pay ſo much out of his own eſtate towards 

the ſatisfaction of * the ſaid debts due upon judgments, Ec. as he * p. 

hath paid of the debt due upon the obligation. But here it muſt 

be noted that no judgment or ſtatute that is diſcharged or is left 

and ſuffered to lie by agreement to bar others of their debts, ſhall 

be any bar to others that ſue for their due debts upon obligations, Covia. 

c. and therefore if any executor or adminiftrator ſhall plead any - 

ſuch judgment, tc. in bar of any other debt ſued for by any other 

creditor, the creditor may by ſpecial pleading ſet forth this matter 

of covin, and avoid the plea and bar of the executor or admini- 

ſtrator, If one creditor, whoſe debt is in equal degree and pre- 

ſently due and to be paid, begin a ſuit againſt the executor or ad- 

miniſtrator for his debt, and he hath notice that the ſuit is begun 

againſt him, or the action is laid in the county where the executor 

or adminiſtrator doth dwell, or (as ſome have ſaid) in London, (in 

both which caſes, it ſeems he is bound to take notice thereof at 

bis peril) and after this ſuit begun, he doth make voluntary pay- 

ment of another debt in equal degree in all reſpeQs, for which no 

ſuit is begun; this is a devaſtavit in the executor or adminiſtra- 

tor, and if he have not aſſets to ſatisfy him who 2 his ſuit 

firſt, he ſhall be compelled to ſatisfy ſo much thereof as he doth 

voluntarily pay to the other, and that out of his own eſtate: and 

yet an executor or adminiſtrator may make voluntary payment of 
* | any debt due by record, as by judgment, ſtatute, Wc. after ſuch 
; a ſuit begun, and juſtify it. It two creditors in equal degree to 
all purpoſes begin to ſue for their debts at one time; in this 
caſe, the executor or adminiſtrator cannot ſafely make voluntary 
payment of either of them, unleſs he have enough to pay them 
both; but his ſafeſt way is to pay him firſt, that in a due 
and legal proceeding (for he may not covinouſly help one 
of them to a judgment ſooner) can firſt recover it by judg- 
ment and execution: and yet if, in this caſe, no ſuit be begun, 
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458 | Of a TESTAME N T. ; Chap. 23 | 
the executor or adniniſtrator may make voluntary payment to 
either of them in equal degree of his whole debt, albeit, he bave 
no aſſets left to pay unto the other any part of his debt. If 4. 
and B. be two creditors in equal degree, and A. begin his ſuit 
firſt, and after B. doth begin his ſuit, and it happeneth that 
B. bona fide without any covin or agreement between him and 
the executor or adminiſtrator, doth get judgment and execu- 
tion firſt ; in this caſe, the executor or adminiſtrator may make 

Carta. payment to B. firit of all. But if the executor or adminiſtrator 
doth- by any covin and agreement help B. to his Judgment and 
execution firſt, and by this means he is firſt ſatisfied, if there be 
not enough left to ſatisfy 4. he muſt ſatisfy him out of his own 
eſtate. If two ſuits begin at or about one time, upon two ſeve- 

ral obligations, and the executor is forced to plead to them 

P. 480. both & before either of them hath a judgment, ſo that he can- 
not plead the judgment that the other hath againſt him, and he 

4 hath not affets to ſatisfy both the debts ſued for, and after 
the plaintiffs in both the ſuits get judgment and execution; 


f « £ . . . 
| Alete, what the executor or adminiſtrator may do in this caſe: 


and here note by the way, that it is policy for a creditor that hath 
cauſe to ſue an executor or adminiſtrator, to be doing betimes, 
and to get judgment and execution as ſoon as he may; for it 
falleth out in this caſe, that he that doth firſt come ſhall be 
firſt ſerved (1). After all the debts are paid in ſuch order and 
manner as before, then is the executor or adminiſtrator to pay 
and to deliver the legacies : and herein the executor may pre- 
fer himſelf ſo, that if any legacy be given to him, he may detain Doct. & St. 
and deduct it, albeit there be ngthing left to diſcharge the lega- 34 
cies given to others (2): and after he hath ſatisfied himſelf, he e 
may ſatisfy and deliver what legacies he will, albeit there be not 114. 
enough to ſatisfy all the legatees; or he may pay to each of the 
legatecs a part of their legacy, and dedu a part out of every le- 
gacy, where there 1s not enough to ſatisfy all the legacies: but if 
any particular thing, as a leaſe, or a horſe, or the like, be given ; 
this muſt be delivered accordingly, and may not be fold by the ex- 
ecutor or adminiſtrator to pay others all, or any part, of their lega- 
cies: and if there be enough to pay all the legacies, they mult be 
paid all according to the will: and it is ſaid by ſome, that if an Swinb put 
executor or adminiſtrator make no inventory of the goods, that he 6. ſect. ij. 
Fiſthly, in muſt pay all the legacies whether he have aſſets or not. The laſt 
making an thing an executor or adminiſtrator is to take care of, is, to make 
account. an account, (for it is held that an executor or adminiſtrator is 
not bound in law or conſcience to make reſtitution for perſonal 
wrongs) wherein this is to be known, that the ordinary may, 
if he will, call the executor or adminiſtrator to account con- 
cerning the goods and chattels of the deceaſed, either generally 
or particularly as the caſe requireth ; and that with or without 
the creditors or legataries inſtization, within a year or what time 
| he will ; unto which account he may call all the creditors, and 
legataries; and therein the executor or adminiſtrator muſt ſhew - 


— 


x 
(1) See more amply as to the order of payment of debts in reſpect to their priority, in Swinb. 455.— 


2 Bl. Cem. $11.—Cem. Dig. Adminiſtration (C. 2.) Chancery (3 G. 6.)—Yin. Abr. Executors (Q. a.) to 


(X. a.) — Bac. Abr. Executors, &c. (L. 6.) —Ment. OF. Ex. 130. ; 
(2) But it is ſaid an executor may not prefer himſelf, in retaining his legacy, as he may a debt due to 
him from the teſtator. See Fretwill v. Stacy, 2 Vern, 434 —Alitorncy General v. Robins, 2 Fr. W ms. 23. 
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| what he hath received, and what he hath laid ont, and prove it in 
ſuch fort as the agdinary ſhall like: and then if it be found he hath 
faichfully and fully adminiſtered, the ordinary may acquit him of 
the burthen, and then he is diſcharged of all ſuiis in the ſpiritual 
court; but this account and diſcharge will not help nor avail. him 
at all to diſcharge him of ſuits at the common law (1). 
Co. 5. 83. The office and duty of the ordinary, after the death of any perſon 
9. 39. Lit. within his dioceſs, is, if he hear of any will made, and any execu- 
1 55 tor appointed, to cite the executor, and to compel him to come in | 
ep and prove the will, and to accept and take upon him & the admini- * P. 481. 
Dier 232. ftration of the goods, or to refuſe it; and if the executor refuſe, or 
Doc. & St. if there be a will made and no executor appointed, the ordinary 
132. muſt commit the adminiſtration cum teſtaments annexo to whom he 
. ſhall think fit, and take bond of the adminiſtrator to perform the 
Teſtament. will. And if there be no will made, he is to grant the adminiſtra- 
27. Stat. 31. tion of the goods to the next of kin, if he or they require it; and 
Ed 3. ce 11. if not, to whomſoever beſides ſhall deſire it; or, if nobody ſeek 
5 it, he may grant letters to whom he will ad co/ligendam bona de- 
11. 8 25. fundi,"and thereby take the goods of the deceaſed into his own 
hands: and then it ſeems he is to pay therewith the debts and le- 
gacies of the deceaſed, ſo far as the ſame will reach, in ſuch order 
as the executor or adminiſtrator is to pay them. See more of this 
queſtion in numb. 29. infra (2) | | 
An executor or adminiſtrator regularly ſhall charge others for any 28. Where 
debt or duty due to the deceaſed, as the deceaſed himſelf might and how an 
have done; and the fame actions the deceaſed might have had, the pra or 
| ſame actions for the moſt part the executor or adminiſtrator may 5 
«Weſt. 2. have alſo: and therefore he may have an ® action of account, b an charge 
c 22. action of treſpaſs de bonis aſportatis in vita teſtatoris, © an action others in re 
b F. N. B. of debt againſt a gaoler upon the eſcape of a priſoner, 4 a writ of ipeR of th, 
85 error upon the ſtatute of 27 Eli. an attaint upon the ſtatute of — 
e Der 322. H 8 E e ae, F F. 8. f deceaſed zhe 
Co. 11. 41. 23 H. 8. a writ of reſtitution upon the ſtatute of 21 H. R 
e Co. 6. 80. action upon the caſe, upon the afſumpſit of the teſtator, ł an in- actions and 
Co. 9. 86. dempnitate nominis when the deceaſed's goods are taken upon an remedy he 
t Sat. gH.6. outlawry againſt another man of his name, k an action of covenant ! have 
e. 4. ; n againſt 
W 870 Exe- for, breach of a covenant made to the deceaſed (3), i an action up- others and 
<utor 161. on the caſe, upon the trover and converſion of the goods of the what not, 
Co. 5.27. teſtator, k an ejedt ione firme for an ejectment of the teſtator out and how. 
it H 4 6. of a term, ! an action of debt for the rent behind in the life-time 
n ge. Fe. of the deceaſed, „ an action of debt for the arrearages of an an- 
cutor 169. nuity due to to the teſtator in his life time, u and a raviſhment or 
" Bro. Exe- ejectient of ward for a wrong done to the deceaſed. “ But an 
cutor 122. executor or adminiſtrator ſhall not charge another, or have any ac- 
Co. 9. 89. tion againſt him, for a pe ſonal wrong done to the teſtator, when 
the wrong done to his perſon, or that which is his, is of that na- 
tuie, as for which damages only are to be recovered: ard therefore 
an executor or adminiſtrator cannot ſue another for the beatirg 


or wounding of the deceaſed, or for a treſpaſs done to him in his 


+ x 
PF + 


1— — 


_ 


(1) See further at what time and in what manner an executor muſt accoynt, in Swinb. 464. 

(2) And further as to the office of the ordinary, in Vin. Abr. Executors (A.) — Bac. Abr. Executors, 
Sc. (E.)—Stat. 4 Ann. c. 16. 16. 

(3) For a covenant broken in the life-time of the teſtator, the executor, and not the heir or aſſignee, 
ſhall have the action of covenant, although it were a covenant real, which runs with the land, and the 
damages ſhall be recovered by the executor, though not named, as he perſonally repreſents the teſtator, 
1 Lev, 26,—Vent, 175. | | 
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a: Of a TESTAMENT 


executor or ſelf might have been charged in his life time, ſo far forth as he hath Bier! 


* 
* 


1 

| Bay 1 | | Chap, 23. 
cattle, graſs, or corn, or for waſte done by-his tenant in his lands; 
for thele are ſaid to be perſonal actions which di with the perſon, 
according to the rule, a#io perſonalis moritur cum perſona. | 
lf the teſtament be kept from the executor, he may have reme- 36H.6.,. 
dy to recover it in the ſpiritual court: ſo if the ood of the de- Co. 8. 13, 
ceaſed be kept from him, he may ſue there for them if he will, or 

*P. 482. he may ſue in any court of common law. And if there be a will, 
and an executor made, or two adminiſtrations granted together, he 
that is rightful executor or adminiſtrator may he the wrongful ad- 
miniſtrator for the goods in his cuſtody. = 


If one grant a rent out of his land for life, provided that it ſhall Co. ſuper | 


not charge his perſon, and the rent is behind, and the grantee dieth; Lit. 146. 
in this caſe, the executor or adminiſtrator of the grantee may have 
an action of debt for theſe arrearages. | | 
If any rent, or arrearages of rent, be due to me upon a grant of Co. 4. 80. 
rent out of any land to me, or reſervation of rent upon any eſtate Stat. 32H, 
made by me of land; in theſe cafes, my executor or adminiſtrator ** . 37. 
may have an action of debt for this rent, or he may diſtrain for it, 
ſo long as the land chargeable with the rent, and out of which it 
doth iſſue, is in his poſſeſſion that ought to pay it, or in the poſſeſ- | 
ſion of any one that doth claim by or under him. | 
If any of my houſhold ſervants do convey away and eloin, or See Stat. 


deſtroy any of my goods; my executor or adminiſtrator may have 38 H. 6. c. 


a ſpecial commiſſion out of the chancery to enquire of and to pu- 

niſh it, And in caſe where a man doth ſue as executor or admini- Co. s. 33. 
ſtrator, he muſt in his action name himſelf as he is; i. e. if he be m Tel. 
an executor, he muſt name himſelf ſo; and if an adminiſtrator, he N., a 


Fitz, Execy- 


muſt name himſelf fo: and if there be many executors, and ſome tor 14. 

accept and ſome refuſe, if they bring any action, they muſt be all 

named in the writ : and yet if one executor have goods in his poſſeſ- 

fion and he alone ſell them, perhaps for this contract he may bring 

an action for the money in his own name; fo alſo if the goods be 

taken out of his poſſeſſion alone, it is ſaid he alone may ſue for 

them ; but the ſafeſt way in theſe caſes is to ſue in the names of all 

the executors; for the poſſeſſion of one of them is ſaid to be the 

poſſeſſion of all of them (1). | | 
29. Where An executor or adminiſtrator regularly ſhall be charged by others, Co. ſuper 
and how an for any debt or duty due from the deceaſed, as the deceaſed him- Lit. 209. 
—_ 3 any of the eſtate of the deceaſed to diſcharge the ſame. And there- Pod. & . 
charged by fore if a man bind himſelf by obligation or covenant to pay money, 112. 
ether:, aud or do any ſuch like thing; and do not bind his executors or admi- Bro.Deſcent 
what actions niſtrators by name; in this caſe, the executor or adminiſtrator may 53. 
and reme(y de ſued and may be charged as far forth, Ec. as if they were nam- 


had >> 
— — ed. And yet where the covenant is but perſonal, as where one 
or not. doth make a leaſe for years, and the leſſor doth covenant to pay the 


— 


- 


{1) Where there are divers executors, the action commenced by them, or againſt them, ought to be 
commenced in all their names, and not in the name of ſome of them only; becauſe they all repreſent 
the perſon of the teſta:or, therefore they mult join in all ſuits bought to recover his eſtate, and as well 
thoſe who refuled, as thoſe who p.oved the will, muſt be named; but where they are defendants, thole 
only are to be named who proved the will, Swinb. 6th edit. p. 324.—See wore amply, what achon 
may be brought by executors or adminiſtrators, and in what manner, in Com. Dig. Adminiſtration (B. 13.) 
—Bac. Atr. Executors, Cc. (N.) and (O.) ent. Off. Ex. gg.,—Ged. Grp. Leg. 154.—Vis. Air. 
Executors (Q) ; 


quit 


Curia 21 


Jac. B. l 


Co. 9. 87 


F. N. B. 


Dier 322 
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quit rents, but he doth not ſay during the term; by this it ſeems 
the executor ot adminiſtrator of the leſſor ſhall not be charged. 
o Co. 9. 86. An action of ti caſe lieth againſt him upon aſſumpfit of the ſim- 


Plow. 182. ple contraCt of the teſtator, eſpecially * where the ground of the P. 483. 


B. aſſumpſit is a true debt, a-rationabili parte bonorum lieth againſt 
— ofs z 2 detinue lieth againſt him for the goods delivered _ the 
34.6 35- deceaſed, if the executor or adminiſtrator do ſtill continue the poſ- 
11H. 4. 45. ſeſſion of them; and alſo an action of debt lieth againſt him for at- 

rearages of account found upon the deceaſed before auditors. | 
gut. 25 Ed. The executor or adminiſtrator of the father, that hath levied aid 
1.c.11, of his tenant for the marriage of his daughter, ſhall be charged 
with it, and the daughter may ſue for it. | 
r. N. B.36. The executor or adminiſtrator of a guardian in chivalry, that 
- doth commit waſle in the ward's lands, ſhall be charged, and may 
be ſued by the heir for it. D 25 | 
co. g. 12. lf a man, poſſeſſed of a term of years, deviſe it to another, and 
Co. 8. 94+ the executor or adnuniftrator of the deviſor, before the aſſent to 
the legacy, doth commit waſte ih the land in leaſe; in this caſe, he 
ſhall be charged with, and may be ſued for, this waſte by him in 
reverſion: but if the executar die, his executor ſhall not be charged 
Voith it: forit is a perſonal wrong that dieth with the perſon. 
bier yo. If a biſhop gp an annuity. out of his lands to J. S. for life, 
and die; in this caſe, it ſeems the executor or adminiſtrator. of 
the biſhop ſhall be charged with the arrearages due in the biſhop's 
time. | | 
Bro. Execu- If a leaſe for years be made rendering rent, and the rent is behind 
tor 127. and the leſſee die; in this caſe, the executor or adminiſtrator of 
Co. 3. 24. the leſſee ſhall be charged for this rent. 80 alſo if leſſee for years 
22, aſſign over his intereſt and die, his executor or adminiſtrator ſhall 
be charged with the arrearages before the aſſignment, but not with 
any of the arrearages due after the aſſignment. | | 
Bro. Execu- The executor or adminiſtrator of a cuſtomer or comptroller ſhall 
tor 157. be charged upon a taille (or tally) of the exchequer ſhewed to the 
teſtator. f | | 
Weſtm. 2. The executor or adminiſtrator ſhall be charged for a raviſhment 


c. 35. or ejectment of ward by the deceaſed. 


Trin.) Jac. he executor or adminiſtrator may be charged in the ſpiritual 

B R. court for tithes due from the deceaſed : but he may not (as it ſeems) 

F. N. B 51. be ſued in any temporal court for them. 

Curia 21. The executor or adminiſtrator of a man that recovereth a debt 

Jac. B. R. upon a judgment had by the deceaſed, ſhall be chargeable with reſ- 
titution, if the judgment be reverſed for error. 

co. 9. 67. An executor or adminiſtrator ſhall nor be charged for any per- 


F. N. B. 117. ſonal wrong done by the deceaſed; and therefore no action may 


Dier 322. he brought againſt him for any ſuch cauſe ; as becauſe the deceaſed 
— 2 did burn the deed of the plaintiff, ſuffer a priſoner at his ſuit to 


76. : eſcape, cut down his trees, eat up his graſs, beat or wound the 


Co. 8. 94. body of the plaintiff, defame him in his name, or the like; for & P. 484. 


133. all theſe are ſaid to be perſonal actions that die with the perſon; 
neither is there any remedy to be had againſt the executor or admi- 
niſtrator in equity in theſe cafes, neither ſhall he be charged in any 

. action of accompt for any receipt or occupation by the deceaſed. 
And yet perhaps an action of the caſe may lie in this caſe : neither 
will an action of debt lie againſt him upon ſimple contract of the 
deceaſed, but an action of the caſe only. Neither will an act on 


lie 


OA TESTAMENT. Chap! 23 
lie againſt an executor ot adminiſtrator upon an at bitrament made 
in the life · time of the deteaſed, albeit it be made in writing. Nei- Adjudged 
ther will any action lie againſt any executor or adminiſtrator for Kit. 49: +, 
colts given in the ſtar: chamber or chancety againft the deceaſed in gt B. K. 
a ſuit there; but when the party dieth, the Tame js loſt: and where ae 
a man doth ſue an exeeutot or adminiſttator in a ſuit, he muſt Hi, Jac, 
charge him as he is, vis. if he be an Executbr, he muſt ſue him B. R. per 


7 


by that name; if an adminiſtrator, then by that napie. And where 3 Juſtices 


there be many "executors; and have all accepted, they mult be all . 939. 
ſued ; but if ſome of them have refuſed perhaps the fuit niay be Bro. Euecu - 
good enough againſt the reſt (1). But otherwiſe one executor can - tor 58, 
not be charged without his companions, except it be in the caſe of 136. 156. 
ſummons and ſeverance, and in ſome ſpecial cafe where one alone „ 
doth'the wrong and the like, as where one executor alone doth de- 5 
tain the deeds from the heir; for in this caſe, he alone may be 
charged. See more infr at numb, 39 (2). | * ; 
30. What at All the executors, where there be more than one, be they never 21 Ed. 4 
one execu- fo many, in the eye of the law are but as one man; in which re- 4 H. ). "ig 
, (er, 97 ami” ſpett the law doth eſteem moſt acts done by or to any one of them, 'FH. 7. 4. 
one may do; 48 acts done by or to all of them. And therefore the poſſeſſion of 3 
and where One of them of the goods and chattels of the deceaſed, is eſteemed 6ß. ts 
the act or the poſſeſſion of them all; payment of debts by or to one of them 9 Ed. 4 12. 
lachesof one is eſteemed payment by or to them all; the'fale or gift of one of Fus. Exe- 
es br bar them of the goods and chattels of the deceaſed, the ſale and gift eutor 10. 
bis compa- Of them all; a releaſe made by or to one of them, is a releaſe 
nion, and made by or to them all; and the aſſent of one of them to a legacy 
where not. the affent of them all. Aid therefore if there be two executors, Adjudged 
and one of them deliver up the obligation to the debtor whereby he Mic. 39. 40 
is bound, the other executor thall'not recover it in a detinue. So Eli. B. K. 
if two executors have lands or goods in execution, and one of them 
releaſe all his intereſt, this is a total diſcharge of the execution. 
And yet if in this caſe there be any practiſe between the executor Crompt. 
and the creditor in this matter, and there be not affets beſides to pay J*c: 45. 
all the debrs and legacies, here perhaps the other executor may have * SES 
| remedy in equity againſt his co-executor and the creditor. But how 
* P. 485. the law is of adminiſtrators, guere ; for ſome think that one“ of 
them alſo may ſell goods, releaſe debts, plead to actions or the 
like, without the other. 5 
If one executor attorn to the grant of a reverſion, or a rent, this Dier 210. 
is as good as if they did all attorn, and will bind all the reſt ; as in Co. 4. 3. 
caſe of an aſſent to a legacy; for in this caſe, the aſſent of one ee 
will bind all the reſt, albeit there be not enough to pay the debts — 4. 
befides the legacy given away by aſſent; but his aſſent ſhall not 
hurt his co-executors in a devaſiavir. 3 
If one executor appear to an action ſued againſt them all, or Co. 9. 38. 
plead a plea to it; this for the moſt part ſhall be ſaid to be the ap- Dier 210. 
pearance and plea of them all, and ſhall bind the reſt. bier gin 
If two executors ſue together, and one of them is ſummoned 410. 
and ſevered ; in this caſe, he that is ſummoned may before judg- 16 H. 7.4 


— 8 * K 8 — 


(i) See the note to fo. 460. before, and alſo Went. Of. Ex. 98. — ITY - 
(2) And further as to what actions may be brought againſt executors and adminiſtrators, and in what 
manner, in Bac. Abr. Executors, &c. (P.)—C:m. Dig. Adminiſtration (B. 14.) =/Fent, Off, Ex. 116. 


—Seinb, 397 — in. Abr. Executors (H. a.)—Ged, Orp. Leg. 162. 
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Chap, 2 a TESTAMENT 46% 
ment releaſe the duty; but if the other proſecute to judgment firſt, 
and then he that is ſevered acknowledge fatisfaQion, this will not 
benetit the defendant; nor dar the reſt that are plaintiffs in the judg- 
ment. And if three executors ſue, and two are ſummoned and te- 
vered; and the third recover and die; in this caſe, the other two 
ſhall have execution See more at numb. 27. ſupra. FE 
;:1.3. 21. One executor or adminiſtrator cannot give or ſell any of the goods 31.What act 
6H,7-5- or chattels of the deceaſed to another executor or adminiitrator ; one executor 
Plow. 343: and therefore they may not make diviſion of the goods amongſt aue de to A 
N themſelves; and regularly one of them cannot ſue another of them. hit eme 
8 N And therefore if one keep, give, or fell all the goods, releaſe dy or action 
debts, or the like, in the diſturbance of the execution of the will one executor 
or due adminiſtration of the eſtate ; it ſeems the other hath no re · 2 admini- 
medy againſt him, except it be in the caſe of covin before: but e 
all the reſidue of the goods and chattels after debts and legacies anothor, or 
paid be given to one of the executors alone; and after the debts not 
and legacies paid, the reſt do detain it or any part of it from him; 


; in this caſe, perhaps he may have ſome remedy againſt them. | | n 
a 11H. 483, If the debtor make his creditor and another his executors, and Hl, 4 1t 
* the creditor doth refuſe the executorſhip, and the other doth accept H J N 


it; in this cafe, the creditor may ſue the executor for this debt: 
but if both prove the will, and ane of them die, the ſurviving co- 
executor cannot ſue the executor of the dead executor for this debt. 
And if one make a woman and two others his execufors, and a 
creditor before the doth accept of the executorſhip doth marry her; 
in this caſe, he may ſue the other executors for this debt ; but if 
ſhe have accepted of the executorſhip firſt, contra, | N 
Y Plow. 543» A devaſtavit or waſte in. an executor or adminiſtrator is when * P. 486. 
Co. 532. he doth miſ-employ the eſtate of the deceaſed, and miſdemean him- 32. De. 
Dock. & Ste ſelf in the managing thereof againſt the truſt repoſed in him. And 2! 951d. | 
> ſeg. this may be done divers ways, as 1. When the executor or admini- ee 
438. 570, ſtrator doth beſtow more upon the funeral of the deceaſed than is nHeeif and 
Kelw. 39. meet, ha ping reſpect to his degree and eſtate. 2. When he doth waſting of 
pay legacies in money, or aſſent to legacies given in other things the goods o 
before the debts are paid, and hath not enough beſides to pay the as - 
debts. 3. When he doth not pay the debts in that order and man- cf. or FA 
ner as is before ſet down ; but doth pay them firſt that he ſhould pay miniftrator, 
laſt, and he hath not enough to pay them all. 4. When he doth and how he 
releaſe a debt or duty due to the deceaſed before he doth receive . ban 
| it; or when, the goods of the deceaſed being taken from him, he — FY 
4 doth releaſe to him that doth take them the action, whereby he may 9 
8 recover them. 5. When he doth ſell the goods of the deceaſed 
much under value, eſpecially if it be with covin, as to his near 
friends, to his own uſe, to have money under hand, or the like; 
but otherwiſe to ſell them under value, eſpecially where he cannot 
'e: 193, conveniently make more of them, is no waſte. All theſe, and fuch, 
(2.5.32 like aQs as theſe, are ſaid to be a waſte in an executor or admini- 
ws 1 ſtrator; and being diſcovered againſt him by the return of the ſhe- 
; riff, (or as ſome think by inqueſt of office) it will produce this ef- 
fe&, to make the executor. or adminiſtrator chargeable, for ſo much 


= as he hath miſ-employed and waſted, de bonis propriis; fo that any 

| creditor may charge him for the debt due to him from the teſtator 
g as for his own proper debt; and for ſo much the execution ſhall be 
; | mad 
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Of TESTAMENT. Chap. az, 
made againſt him upon his on body, lands and goods: and yet Dier 40 
ſo as — executor 5 adminifrator mall not be 1 for - Doc. & St. 
waſte of another; for if there be many executors and one of them 7* 
only doth commit the waſte, he only ſhall be puniſhed for this waſte. 
And the executor or adminiſtrator, if he do commit a waſte in the 
gift or ſale of goods, ſhall anſwer it alone: For he to whom the 
goods are given or ſold, ſhall not be puniſhed for it ; neither ſhall 
the executor or adminiſtrator of the executor or adminiſtrator be 
puniſhed for it after his death. And howſoever the huſband ſhall 
be charged in a devaſtavit for the waſte of himſelf or his wife, 2 H. 7.16. 
where che is an executrix whilſt they both live together; yet if a Co. 5. 27 
woman executrix take a huſband, and during the marriage he or 5 3 Jac, 
ſhe doth commit a waſte, and after ſhe dye; in this caſe, it ſeems R. 
the huſband ſhall not be charged for the waſte himſelf or his wife | 
did: Sed quere of this. For if a void adminiſtration be commit- Co. 9. 18. 
ted, and the adminiſtrator do waſte the goods, and after the ad- 
miniſtration is committed to another; in this caſe the firſt admini- 
ftrator may be charged by the creditors for the waſte done in his 
time (1). But an executor or adminiſtrator may lawfully. ſell or Dier 2. 15). 
convert the goods of the deceaſed to his own uſe, ſo as he convert Plow. 543. 
the money to the uſe of the deceaſed, in payment of debts, or the 
P. 487. like, and pay ſo much of his own money as the * goods ſo con- 
verted to his uſe are worth; and theſe acts are not eſteemed a waſte 
in him. Alſo he may ſell any fpecial legacy that is given, and this 
is no waſte in him ; howbeit it is a wrong to the legatee, if there 
be aſſets to pay debts beſides. And when he hath enough to pay 
all the debts and legacies, then he may diſpoſe of the whole eſtate 
how he will, without any prejudice to himſelf at all (a). | 
33. Executor An executor of his own wrong is one that is neither lawful exe- Terms of 
— | cutor nor adminiſtrator, and yet doth take upon him to do and act te Lav. 
n—__ my ſuch things as are only fit for and proper to an executor or admini- Kelu. 59. 
* = ang ſtrator; as to take the goods of the deceaſed into his own poſſeſ- Bier 10g. 
what act ſion; give and fell them; pay the debts of the deceaſed: there- 157. 255. 
ſhall make with; releaſe the debts due to the deceaſed ; and the like. And Co. 5. 34. 
him ſo to be a man may make himſelf ſuch an executor by any ſach inter- 8 8 
3 a meddling with the office and work of an executor, as followeth ; T9 
ſach an exe. 1+ By proving the will with the money of the dead ; but to prove 
cutor may Another man's will at my own charge, will ag more make me charge- 
do, and how ble as executor of mine own wrong, than to bury the deceaſed in 
5 ſhall be a decent manner out of mine own > 2. By a ſeizing, gaining, 
OY or keeping and uſing the goods of the deceaſed as a man's own, eſpe- 
: cially if he convert them to his own uſe, ſell, or otherwiſe diſpoſe 
them ; and every colour of title will not help in this caſe ; for if a 
man make a deed of gift of all his goods and chattels to another, 
and dyeth inteſtate, and this in truth is fraudulent and in truſt, and 
the donee after the death of the donor, doth diſpoſe of theſe goods 
and chattels as his own; in this caſe, and by this means, he ſhall 
be eſteemed as executor of his own wrong. And yet if the 
deed of gift be Bond fide in ſatisfaQtion of a juſt debt, and the 


—— 


(1) See accordingly, G. d. Orp. Leg. 206. i RO, i 
(2) See more amply what ſhall be deemed a devaſtavit in an executor or adminiſtrator, and in whit 
manner remedy may be had againſt them, in Bac. Abr. Executors, Cc. (L.)—Fin. Abr. Executors (X. 
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goods be no more than the debt, it may be otherwiſe : but if the 


goods be much more. than the debt, there it ſeems it ſhall be - 


charged fo for the overplus; and that, whether he have them 


Stat. 43 
Eliz. cap. 8. 


Plich. 7 Jac. 
Co. B. per 
ch. juſtice. 


Trin. 17 Jac. 
per chief 

ju 

Co. 5. 34. 
Kelw. 63. 


ſell them to me, or give them to me; howſoever this will make 


in poſſeſſion or not; and fo was the opinion of juſtice Jones at 
Glouceſter aflizes, Car. If the ordinary grant letters ad co/li- 
gendum 2 the goods of the deceaſed, that are like to 
periſh, and J. S. to whom the letters are made, under colour 
thereof, doth take and ſell the goods ; hereby he may make him- 
ſelf 2 as executor of his own wrong: for the ordinary 
hath no ſuch power himſelf, and therefore he may not give that 
power to another. If a man that is next of kin procure'a beggar, 
or a ſtranger, to take out an adminiſtration, and then to make him 
a deed of gift of all the goods for a ſmall matter; he may be 
thus charged for the overplus of the worth of the goods more 
than he gave. So if a Debtor procure ſuch an adminiſtration to 
be taken out, and then get a releaſe of his debt from the admi- 
niſtrator ; this may make him chargeable as executor of his own 


wrong, for ſo much as his debt doth come unto, And yet a“ man * 


may take away his own goods, that were in the hands of the de- 
ceaſed, without danger. And every having and poſſeſſing of the 
goods of the deceaſed will not make a man executor of his own 
wrong : .for if a man dye in my houſe and have goods there, and 
I keep them until 1 can be well diſcharged of them; this will not 
make me chargeable as executor of mine own wrong. So if I do 
only lay up the goods of the deceaſed to preſerve them in ſafety 
for him that hall have right to them, this will make me no more 
chargeable, than if I take an inventory of all the goods of the 
deceaſed. So if another man take the goods of the deceaſed and 


him chargeable as executor of his own wrong, yet this will not 


ꝛ0 Ed. 4. 17, 


Fitz, Exe- 
cutor 122, 


See the caſes 
betore, 


make me chargeable ſo. Neither will every diſpoſition of tlie 
youe of the deceaſed make a man executor of his own wrong; 


* for if a man ſell ſome of the goods of the deceaſed (where there 
is need) to help forward a decent funeral of the body of the de- 


ceaſed ; this is no ſuch diſpoſition as to make a man chargeable 
thus. So if I deliver the wife of the deceaſed her neceſſary wear- 
ing apparel ; or if I be wife to the deceaſed, aad take it wyſelt. 
So where I take any of the deceaſed's goods into my hands by 
miſtake, ſuppoſing them to be mine own, or under colour of title; 
as when I have a good deed of gift or ſale of them without any 
fraud or covin; or under a good authority, as when I take them 
upon a warrant from the ſheriff that hath proceſs out of the exche- 
quer to take them; or as a treſpaſſer only, as when I kill or other- 
wiſe abuſe the cattle ; ſuch an intermeddling with the goods of 
the deceaſed will not make a man chargeable as executor of his 
own wrong, neither may I be fo charged in theſe caſes. The 
third way, by which a man may make himſelf chargeable as exe- 
cutor of his own wrong, is by delivering of the goods of the 
deceaſed to creditors in ſatisfaction of their debts, or by ſelling 
any of the goods of the deceaſed to pay the debts of the deceaſed, 
and paying the fame with the money made thereof ; but to pay 
the deceaſed's debt with a man's own money will not make him 
chargeable ſo. The fourth way, by which a man may make 


| himlelf ſo chargeable, is by receiving any of the debts due to 


Dier 166. 


the deceaſed, The fiſth way, by which a man may make hin- 
H h felt 


p. 488, | 
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ſelf chargeable ſo, is by releaſing any debts or duties due to the 
deceaſed. The fixth way, by delivering any legacies given by the Dier 166. 
deceaſed in kind, or by paying any legacies, except it be with a 
man's own money. The ſeventh way, by taking a man's legacy 
given to him, before the executor have accepted of the executor- 
thip and affented to the legacy. The eighth Way, by ſuing as exe- 
cutor to the deceaſed for any debt due to the dectuſed, And the 
ninth way, by taking upon. him to ſell the lands of the deceaſed 
as his executor. In all theſe caſes, and by all theſe and ſuch 
like means, a man may make himſelf an executor: of his own _ 
wrong: ſo that if an executor after he hath legally waved the Dier 105, 
executorſhip, or an adminiſtrator after his adnuniſtration is re- 
pealed and revoked, intermeddle with the eſtate in any ſuch man- 
ner, he may be charged as executor of his own wrong: and if pj, 166. 
a woman take more of her wearing apparel than is neceſſary 
convenient for one of her rank, and condition, without legacy of 
— huſband, and licence of the executor, the may be charged 
thus. 

And if a man, under colour of an adminiſtration that is not Dier 28g. 
good, or of a commiſſion ad colligendum bona defundi that is 160. 
not good, or of a will, when in truth there is none at all, or no Co. 5. 34 
good will, do take upon him to intermeddle with the goods, and to * 39. 
diſpoſe of the eſtate in manner as aforeſaid, by this means he my 
make himſelf chargeable thus. And in theſe caſes, and by theſe 
means, ſuch perſons that do ſo intermeddle, do make themſelves 
to be accounted in law, executors; but executors by wrong only, 
and not executors by right, And therefore ſuch perſons have not Co. s. 34. 
the favor nor power of lawful executors, as to bring an action for 


148. 


debt due to the deceaſed, to deduct and pay themſelves any debt 3 H. 6. zi 


due to themſelves firſt of all, and to bar other creditors, and the 
like. And for ſo much as they have ſo diſpoſed and miſ-employed, pow. 184. 
and for no more, they make themſelves chargeable to any creditor Co. s. 33. 
or legatee of the deceaſed that ſhall ſue them, as far forth as a 
lawful executor is chargeable. And albeit he, that doth thus, be a 
creditor, yet this will not help him ; for a creditor may not enter 
upon the goods of the deceaſed, and pay himſelf firſt ; and if he 
do fo, if there be a lawſul executor or adminiſtrator made, he may 
ſue the creditor ; and if there be no executor or adminiſtrator made, 
the creditor may by this means make himſelf chargeable to other 
crevirors, as executor of his own wrong, for ſo much as he hath 
taken into his own hands: and then a man ſhall be charged the ra- Co. s. 33. 
ther in theſe caſes, and by this means, when there is no executor Kelw. 59. 
made; or, if there be an executor made, when he doth refuſe to 
take upon him the executorſhip ; nor any adminiſtration granted: 
for when a man dieth inteſtate, and a ſtranger taketh and uſeth the 
goods of the deceaſed as his own, albeit he pay no debt or legacy, 
nor do any other act as executor, yet, when no other man taketh 


upon him the adminiſtration, this intermeddling ſhall make him 
- chargeable as executor of his own wrong: for in that caſe the cre- 


% 
» >». + 


wm 


1 F. 490. 


ditor hath no other remedy: but in caſe where there is an executor 
made, and he doth prove the teſtament, and doth taxe upon him 
the adminiſtration of the goods, and then a ſtranger taketh out of 
the hands of this executor, or getteth into his own hands, all or 
ſome of the goods of the deceaſed, and uſeth them as his own ; 
* this will not make this ſtranger executor of his own _—_ 

| or 


and 3; H. 6. 31. 


Plow, 148, 


Dier 210, 


Ch 


N a 


* 
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for now there is a lawful executor, againſt whom the creditor 
may have his remedy ; and the executor ſhall have his remed 
for theſe goods againſt the ſtranger; for they are and ſhall be ac- 
counted aſſets in the hands of the executors ſtill, notwithſtanding 
the ſtranger hath the poſſeſſion of them: And yet in this caſe alſo, 
where there is a rightfuF executor, if a ſtranger ſhall take the goods 
into his hands, claun to be executor, pay debts and legacies, and 
receive debts, and intermeddle as an executor ; in this caſe, per- 
haps, and by this expreſs adminiſtration as executor, he may Le 
charged as executor of his own wrong, albeit there be a lawſul 
executor : and if a man die inteſtate, and a ſtranger intermeddle 
with the eſtate as before, and then the adminiſtration is granted 
to another; in this caſe, the ſtranger may be charged by any cre- 
ditor or legatee as executor of his own wrong, for his intermed- 
dling before the adminiſtration granted; for the rightful executor 
or adminiftrator ſhall be charged with no more than what doth 
Paſche. 39 come into his hands. And if an adminiftration be granted after- 
Elia. Co. B. wards to any one that hath ſo intermeddled with the goods before; 
Bradbury v. this will not purge the wrong done before; and therefore in this 
Reyoolds. cafe, a creditor may charge him as executor of his own wrong, 
or as a lawful adminittrator, at his election (1). 36 2 
Co. 8. 29. The adminiſtrator durante minori ætate is a ſpecial kind of ad- 34. Admini- 
6.27. 9. 27- miniſtrator, and is in caſe where an infant under the age of ſeven- ſtrator da- 
teen years (for at that age an infant is capable of an executorſhip) e, wet 
— made an executor, and the adminiſtration of the goods (as the he "oy and 
" = = manner is in that caſe) is committed to one or more of the next his power, 
friend or friends of the infant duiing his minority, which is until and when it 
he be of the age of ſeventeen years; he that hath ſuch an admi- all end. 
niſtration granted unto him is ſuch an adminiftrator. And he is 
ſometimes general; 7. e. when his adminiſtration is granted unto 
him without any words of limitation; and ſometimes he is ſpe- 
cial ; i. e. when his adminiſtration is granted to him ad opus &F 
uſum of the infant only. In the fi:it caſe, he hath as large a 
power as another adminiſtrator hath ; and therefore he may aſſent 
to a legacy, albeit there be not aſſets to pay debts ; he may 
ſell any of the goods or chattels of the deceaſed, or give them 
away, or the like, as another adminiſtrator may do. But in the 
laſt caſe, it is otherwiſe :| for ſuch a ſpecial adm niſtrator can do 
little more than the ordinary himſelf ; and therefore he may not 
ſell any of the goods or chattels of the deceaſed, except it be in 
caſe where they are like to periſh, for funeral expences, or for 
payment of debts; nor may he aſſent to a legacy where there is 
not aſſets to pay debts, c. And this adminittration is ipſo facto 
determined, when the executot doth come to the age of leventeen 
years: and therefore if it be granted duting the minority of four 
executors, * and one of them dye, or come to the age of ſeventeen ® P. 491. 
years; now is the adminiſtration determined : And if the executor . A. „ 


be a woman, and ſhe take a huſband that is ſeventeen years of age * 4 2 


or upwards; in this caſe, it ſeems the adminiſtration is determined * 1 2 ber- 2 


all, 115 


And therefore alſo it is, that if ſuch an adminiſtration durante mi- ee, 
e re, 


- 
E<C 


em 


(1) See further as to what act will make an executor de ſon tert, and what remedy may be had againſt 
im, in the references in the note to page 447.—and ſee alio 2 Bl. Com, 50%. — C.. Dig. A niiniilua- 
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35. Where 
an admini- 


tration, 


once com- 
mitted by 
the ordina- 
ry, may be 
afterwards 
revoked; 
and what 


Of TESTAMENT. Chap. az. 
nori late be granted after the executor is ſeventeen years of age, 
the adminiſtration is void (1), - | 


Ir hath been held, that the ordinary, after he hath granted the 4 H. 7. 14, 


adminiſtration of the goods of a man inteſtate to one, may after- Lit. ſect. 
wards without cauſe revoke the ſame and grant it to another, at 3 
r Hip , : 4/4 gs 34 H. 6. 14, 
his pleaſure: and that if the ordinary you letters of adminiſtra- Dier 339. 
tion to one, and after grant letters of adminiſtration to another, Bro. Admi- 
of the goods of the ſame man, that hereby the firſt letters of ad- niſtrator . 
miniſtration are ipſo facto countermanded, albeit there be no words 


of revocation in them: but it ſeems the law is otherwiſe, and that See the ſat. 


ſhall be ſaid after the ordinary hath granted the adminiſtration accordin to 21 H. 8. c. f. 


Co. 6. 18. 


z revocation the charge and direction given him by the ſtatutes, he cannot after - New bool 


of ſuch an 
ad in niſtra- 
tion, or not; 
and what 
acts done 
before ſhall 


ſtand in 


force, or not. 


wards revoke it, and grant it to another, without cauſe; i. e. of entries 
unleſs the firſt adminiſtration be illegally granted; as when it is 38. 
granted to a ſtranger, and not to the next of kin, or the like; or 
unleſs the firft adminiſtrator cannot or will not adminiſter ; for, in 
theſe caſes, he may without doubt grant the adminiftration to an- 
other. And yet in theſe caſes, where there is a former admini- 
ſtration granted regularly, all acts that the firſt adminiſtrator doth 
lawfully execute and do as adminiſtrator, as ſale of goods, pay- 
ment or receipt of debts, making releaſes, and the like, are good, 
and ſhall bind the next and ſucceeding adminiſtrator. And there- Plow. 281. 
fore, if the ordinary, after the death of a man inteſtate, doth grant Co. 6. 18. 
the adminiſtration of his goods to a ſtranger; and then the next Bier 
of kin doth ſue by citation to have it repealed ; and the firſt ad- 906 
miniſtrator, hanging that ſuit in the ſpiritual court, doth fel! the 
goods, of purpoſe to defeat the ſecond adminiſtration ; and after, 
the firſt letters of adminiſtration are reyoked by ſentence, and the 
firſt ſentence annulled, and the adminiſtration is committed to 
another; in this caſe, the ſecond adminiſtrator cannot recover 
theſe goods or have any remedy for them. And yer perhaps, if 
there be any fraud in the caſe, an executor may have relief upon 
the ſtatute of 13 Elix. But if the firſt ſuit and ſentence be by 
appeal avoided, then all that the firſt adminiſtrator doth is void 
and the ſecond adminiſtrator may recover the goods notwithſtand- | 
ing the ſale: and if the firſt adminiſtration be upon condition, all Co. 6. 1g. 
the acts the adminiſtrator. doth, before the condition is broken, are 
good; and therefore, if he give or ſell the goods, the ſubſequent 
adminiſtrator cannot avoid it. | 

If a man dye inteſtate, and have not Bona notabilia, and the Co. 8. 135. 
* Biſhop of the Dioceſs grant letters of adminiſtration to one; and 
after, the archbiſhop doth grant letters of adminiſtration ro ano- 
ther ; in this caſe, the effe& of the firſt adminiſtration is ſuſpended, 
until the other be repealed and declared by ſentence to be void. 
If there be a will, and it is concealed, and thereupon an admini- Plow. 21, 
tration is granted; and after, the will is produced and proved; in 9 H. 5.5. 
this caſe, the adminiſtration is ipſo fads determined, and all the 
acts the adminiſtrator hath done ab initio are become void. See 
more in the next queſtion, 


— 5 — 


— 


(1) An adminiſtrator durante minori etate cannot be charged as exccuter de ſen tert, where he waſtes 
the goods; becauſe he had a lawful authority to poſſeſs them: but when the infant comes of age, he 
may bring an action of detinue for-the goods in the poſſeſſion of ſuch an adminiſtrator ; but the ſafeſt waſ 
is, to cha:ge him upon the ſpecial matter, Sinh. 333.—See further as te the power of an adminiſtra; 
d:irante mineri tate, and its continuance, in Vin. Abr. Executors (M.)—Ged. Orp. Leg. 102.— . 
Ng. Adminiſtration (F.) — 1 Med 147,—Curſen's Supplement to Went, Off, Ex, 119. 139.—Bec. Abr. 
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If a will be made by an ideot, and an executor appointed there- 36. What 
in, and the executor take upon him the adminiſtration, and after + done by 
the will is avoided for the weakneſs of the teſtator; in this caſe, 1b c adi 
it ſeems that all the acts the executor doth before the avoidance Me a me” 
of the will, are good, and not to be avoided by the admini- may be a- 
ſtrator. oy 0 © voided by 
If there be a will made and an executor appointed, and the or- the 'uble- 
dinary cite the executor to come in and prove the will, and he baud 
doth not come, and thereupon the ordinary doth grant the admi- miniſtrator, 
niſtration to another; in this caſe, all acts done by the admi- and what 
niſtrator are good, and ſhall bind the executor ; if be may and ot 
ſhall afterwards take upon him the executorſhip. But otherwiſe it 
is where the ordinary doth grant the adminiſtration before the 
executor be cited to appear, or before the time given him to take 
upon him the adminiſtration ; for in this caſe, nothing that he doth 
ſhall bind the executor. 
When there is an adminiſtration granted, and it is afterwards 
upon a ſuit by condition only repealed ; in this caſe, all acts done 
by the firſt adminiſtrator are good and ſhall bind the ſubſequent 
adminiſtrator. But in caſe where the firſt adminiſtration is upon a 
ſuit by appeal by ſentence annihilated and declared void, there all 
aQs done by the firſt adminiſtrator are void, and ſhall not bind the 
ſubſequent adminiſtrator: And therefore if the ordinary of the 
dioceſe grant an adminiſtration that doth belong to the metropo- 
litan to grant, (in which caſe, the adminiſtration is void,) all a&s 
done by the adminiſtrator are void, and may be avoided by the fuc- 
ceeding adminiſtrator, But when the adminiſtration doth belong to 
the ordinary of the dioceſe to grant, and the metropolitan doth 
grant it, (in which caſe, it js only voidable,) in that caſe, all acts 
upon and by virtue of the firſt adminiſtration before the ſecond ad- 
miniſtration is granted, are good. 
If an adminiſtration be granted to a ſtranger, and afterwards it 
is revoked and granted to the next of kin; in this caſe, all lawful 
acts done by the firſt adminiſtrator before, and hanging the ſuit, 
are good and unavoidable by the ſubſequent adminiſtrator ; and 
yet perhaps if the firſt adminiſtrator waſte the“ goods, it may be * P. 493 
he may be charged for this by the ſubſequent adminiſtrator, or by 
a creditor. 
Where the executor by the will is not to adminifler until a cer- 
tain time ; in this caſe, the adminiſtration of the goods is to be 
granted until that time, and all acts done by ſuch an adminiſtrator 
before that time are good, and ſhall bind the executor. So where 
an executor is made, or- an adminiſtration is granted upon condi- 
tion, which is after broken, ſo that the executorſhip or admini- 
ſtration is determined; yet, in this caſe, all acts done by him be- 
fore this time are good. | 
If there be a falſe and a true will, and the executor of the falſe 
will prove this will firſt, and afterwards the executor of the true 2 1 
will doth diſprove and avoid the firſt will; in this cafe, he may alſo f 2 do "an 
avoid all aQs the firſt executor doth. in debt, or 
The fame bars and pleas regularly, that a man may have to ac- other action 
tions brought by the deceaſed himſelf in his life, a man may bave brought by, 
to bar the action and ſuit of his executor or adminiftrator after _ ä 
his death. But an executor or adminiſtrator may have, beſides , danni- 
| the {trator, and 
what not. 


% = TESTAMENT. Chpy, 
| the ſame pleas and bars to actions the deceaſed might have had, as 
non eft fatum, per dureſſe, non aſſumpſit, and the like, divers other 


pleas and bars to actions in reſpect of his eſtate and condition as 2K. 6 
executor or adminiſtrator: for if he never meddle with the goods "FF 
and chattels of the deceaſed, and yet be ſued as executor or admi- + Co. 9. 
niſtrator, he may plead ne ungues, i. e. he did never intermeddle 94. 
as executor or adminiſtrator; and if this be found for him, this 9 H. 6 
will bar the plaintiff; and if he do intermeddle and take upon him 30 
the adminiſtration, he may plead, it the caſe be fo, that he can- e 
not recover the goods of the deceaſed; for he ſhall be charged ſor 105. 
no more than what he can get in his poſſeſſion ; or he may plead - Lit, Br 
that he hath fully adminiſtred all the goods and chattels of the de- _—_ 
ceaſed, and hath nothing left to adminiſter ; or he may plead, that 1 
he hath paid ſo much of his own money as the goods in his hands tors 16 
do amount unto ; or if he be ſued for debts due by obligations, or 
ſuch like eſpecialties, entred into by the deceaſed, he may plead 
that there are debts due, and yet to pay, on judgments had againſt 
the deceaſed ; or that there are debts due and yet to phy on recog- 
nizances or ſtatutes entred into by the deceaſed, and that he hath 
no more than enough to ſatisfy them; or he may plead that there 
are judgments had againſt him for other debts of the deceaſed in 
equal degree with the debt ſued for, and that he has no more than 
enough to diſcharge them; ſo as theſe former debts, on and for 
which theſe judgments were had and ſtatutes given, be bong fide 
due, and the judgments, recognizances, and ſtatutes in truth con- 
tinued for the ſame : for if there be any fraud in the caſe, vis. 
P. 494. that either the judgments, recognizances, or ſtatutes, were “at 
firſt entred into, or are afterwards continued, of purpoſe to de- 
ceive or delay others of their due debts, when either the debt is 
fatisfied, or compounded for leſs, or the like; in theſe caſes, this 
plea will not ſerve; but this matter being diſcloſed, by the plain- 
tiffs pleading, he will avoid it: and if he be ſued for a dcbt due 
upon a ſimple contraQt or promiſe of the teſtator, he may plead 
there are debts to pay due by obligations and other eſpecialties, 
entred into by the deceaſed, and that he hath no more than enough 
to ſatisfy thoſe debts, and this will bar the plaintiff in his action: 
and therefore if an executor. or adminiſtrator plead a judgment in 
bar of an action of debt upon an obligation, he muſt ſhew alſo that 
the ſuit, whereupon the judgment was had, was upon an obliga- 3 
tion; for, if it were on a ſimple contract, it is no bar. And if _ 
the executor be ſued for debt on an obligation, he may plead he Mich 
made voluntary payment of other debts due upon obligations, or 39. El 
gave new ſecurity for them in his own name before the ſuit be- 34H 
gan, and that he hath no more than enough to fatisfy them. Bat 8 
to plead ſuch a voluntary payment or giving of new ſecurity, aſter e 
ſuits begun upon this obligation now in ſuit, is no good plea. If Co. 5 
an action be brought againſt an executor or adminiſtrator on an 8. 13: 
eſpecialty for money, it is no good plea in bar of this action to WF 
plead a ſtatute or recognizance with defeazance to perform cove- a 
nants, when there is no covenant broken. If a ſuit be againſt an Coria Tri, — 
executor or adminiſtrator for a legacy, it ſeems it is no good plea 37 Elis. (i) 
to plead a bond, with condition for performance of covenants, or | ment; 
for the doing of any other collateral thing, that is contingent (2) 
only, and not yet broken, It is no good plea in an action for an Trin. 39. frauds 
executor E. E. tones 
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executor or adminiſtrator . to ſay, that the deceaſed was out- 
hwed, U 25 ; | 188 
2 H. 6. 12. An executor or adminiſtrator may make himſelf chargeable of 38. Where, 
Dier 185, his own goods, either by omiſſion ; as when he being ſued upon dad in what 
b0. an obligation, or the like, and there is a judgment againſt him or Calc, 22 ex- 
Co. 9. 90. the deceaſed in force, and he hath but enough to ſatisfy a L 
94. >: DOE a . admimitra 
9 H. 6. 5). judgment, and he doth not plead this in bar of the preſent action, tor ſhall be 
34 H. 6. 45. but doth ſuffer the plaintiff to recover againſt him; in this caſe, charged by 
Bro. Exe. he muſt ſatisfy this ſecond debt out of his own eſtate ; or by com- his own act 
cutor 141. miſſion ; and that either by doing; as when he doth any act that 9. PR 
105. 2 8 TY, Aut upon his own 
Lit, Bro. is a waſte in him, and thereupon a Dewaſtavit is returned againſt goods; and 
ſet. 29. him ; (for in this caſe he muſt anſwer ſo much as he hath waſted where exe- 
Kelw. 61. out of his own eſtate ;) or by ſaying ; as when a ſuit is brought £tion ſhall 
Bro. Execu- againſt him, and he doth plead ſuch a falſe plea therein as doth de 4 bis 
tors 164. Ne . propriis; 
tend to the perpetual bar of the plaintiff in the action, and yet it and wheie 
is of a thing that doth lie within his perfect knowledge, as when not. 
he doth plead he is not executor, nor did ever adminiſter as exe- 
cutor, and upon tryal of this iſſue againſt him it be found he is 
a * rightful or wrongful executor; in this caſe, he muſt ſatisfy s P 
this debt out of his own eſtate, whether he have aſſets or not, an 
the execution upon the judgment had in this ſuit ſhall be de bonis 
propriis. And if an executor or adminiſtrator be ſued, and he plead 
to the action plene adminiſtravit, and upon trial it is found againſt 
him; in this caſe, if he have any of the goods of the deceaſed 
left in his hand, the exccution ſhall be of T- ; but if he have 
none of the goods of the deceaſed left, the execution ſhall be, and 
he ſhall be charged for ſo much as is found to be in his hands, de 
bonis propriis. But where he is ſued upon a promiſe, made by the 
teſtator, and he plead non aſſumpſit to it; and where he is ſued 
upon a deed made by the teſtator, and he plead non eft fadlum to 
it, or the like; and theſe iſſues upon tryal are found againſt him ; 
or when he ſhall confeſs the action, or ſuffer a judgment to go by 
default againſt him ; or plead any vain plea ; in all theſe caſes, he 
ſhall not be chargeable of his own eftate, neither ſhall the judg- 
ment and execution in theſe caſes be de bonis propriis, but de 
bonis teflatoris only for the debt, and de bonis propriis ſor the 
coſts : and yet if an executor or adminiſtrator ſhall entreat a cre- 
ditor to forbear his debt until a day, and then promiſe to pay 
him ; by this promiſe ke hath made himſelf chargeable as for his 
Atworth's own debt; howbeit it ſhall be allowed him upon his account (2). 
caſe, But in all theſe caſes, - and ſuch like, where a man ſhall be 


495. 


1 charged of his own eſtate, and the execution ſhall be de bonis 
14 . 4. FF propriis, it ſeems the judgment is always de bonis teſtatoris 


46 Ed. 3. 9. and the courſe is this, the firſt execution is againſt the executor 
Fitz. Exe» de bonis teflatoris, and not de bonis propriis ; and after a devaſtu- 
cuor 9. wit returned by the ſheriff againſt the executor or adminiſtrator, 
and not before, a new execution is directed to the ſheriff to levy 
Dier 185, the debt d# bonis teffatoris ; and if there be none of them to be 
37. found in his hands, then to levy them de bonis propriis. And 


* 


(1) See fully as to pleadings in acions by or againſt executors and adminiſtrators, in Com. Dig. Abate- 
ment (F. 10.) Pl-ader (2 D 1 )—#n. Abr. Executors (Z. a. 2.) &@c.—Swinb 397 
(2) See accordingly, Ged. Orp. Leg. 199. — but this promiſe muſſ be in writing, under the ſtatute. of 
frauds 29 Car. 2. cap. 3. & 4. See further in what caſes an executor mskes himself liable de bonis pro- 
priis by his promiſe to pay his teſtator's debts or legacies, in Bac. Abr. Ex.cuturs, Cc. (N. 0 p 
; | ercriore 
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therefore if an executor or adminiſtrator be ſued by a creditor, Co. | 
and the executor or adminiſtrator plead a plene adminifiravit ge- | Lit. « 
nerally, or plead ſpecially that he hath no more but to fatisfy a D 
judgment or the like; and upon trial this iſſue is found againſt 

him, and it is found he hath in all or part enough to ſatisfy the 20 H 
debt; in theſe caſes, the judgment is de Bonis teftatoris, and there- Bro. 
upon an execution is (as in other caſes) to levy the debt de bonis ths 


teſtatoris in the hands of the executor or adminiftrator, and for the 
coſts de bonis propriis. And upon the return of the theriff a ſpe- 
cial execution doth iſſue forth to levy the money de bonts teflatoris: 


Et fi conflare poterit that he hath waſted the goods, then that he Co. ſ 
thall make the execution de Bonis propriis, And hereupon allo the Lit.! 
| plaintiff may if he will have a capias againſt the body, or an elegit 31. 
* P. 496. againſt the lands of the executor or adminiſtrator, & and no other egg 
courſe of proceeding can or may be had againſt the executor or Dier 210, — 
adminiſtrator in this caſe, 121, 
An action of debt was brought againſt two executors, and one 2 H., 
of them did appear and confeſs the aQtion, and the other made we we 
default, and thereupon judgment was given to recover againſt them —_ . 


both de honis teſlutoris in their hands, and execution accordingly : 
and upon this execution the ſheriff did return a dewaſtavit againſt 
the executor that made default only, and hereupon a ſcire p 
went out againſt him alone, and afterwards an execution againſt Terms of 
him alone de bonis propriis (1). = 2 
Aſſent. Aſſets in this caſe, is ſaid to be where one dieth indebted and Lit. == 
Quid. © maketh his executor, or dieth inteſtate, and the executor or ad- 
miniſtrator hath ſufficient in goods or chattels or other profits to 
ay the debts or ſome part thereof; this is ſaid to be aſſets in his | 
ands, and for ſo much he ſhall be charged. | Curia 
ing 1 thoſe goods and chattels, actions and commodities, which 13. B. 
to be aſſets were the deceaſed's in right of action or poſſeſſion as his own, and 
in the hangs ſo continued to the tin e of his death, and which after his death the 
of an exe- executor or adminiſtrator doth get into his hands as duly ——_— | 
cutor or ad- to him in the right of his executorſhip and adminiſtration, and al 
11 ſuch things as do come to the executor and adminiſtrator in lieu c 
him, o not. Of by reaſon of that, and nothing eiſe, ſhall be ſaid to be aſſets | Plow. 
| in the hands of the execntor or adiiiniſtrator to make him charge- 
able to a creditor or legatee And herein theſe things are to be 
known; 1. That aſſets in the hands of one of the executors ſhall Kelw. 51. 
be ſaid to be aſſets in the hands of all the executors. 2. That Co. 6. 47. 
aſſets in any part of the world ſhall be ſaid to be aſſets in every Co. 5. 
part of the world: and therefore if that point be in iſſue, and it 
appear that there is aſſets in the hands of any one of the exe- 
cutors, or in any county or place whatſoever, the jury muſt find 
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1 that there is aſſets. 3. All goods and chattels of what nature Co. ſuper Co. 1. 
1 or kind ſoever that are valuable, as oxen, kine, corn, Cc. ſhall Lit. 368. — Le 


be eſteemed aſſets. But ſuch things as are not valuable, as a 
preſentation to a church, and the like, ſhall not be accounted co ,, 
afſets. 4. All the goods and chattels that come to the exe- Lit. 368. 


cutor or adminiſtrator in the right of their executorſhip or ad- 5. 34. Trin. 7 
miniſtration, and that are by law given to them by virtue pier 362. B. R. 8 
thereof in the right of the deceaſed (for which, ſee before Kelw. 63. _—_ 

: » Os , 


(+) See further in what caſes an executor ſhall be charged de bei prefprits, in Swinb, 390. 


at 


* 
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Co. ſuper at Numb. 25.) and which are in poſſeſſion, ſhall be eſteemed aſſets 


in his hands. And therefore a feoffment, made to the uſe of the 
feoffor for life, and after to the uſe of his executors and afligns 
for twenty years, in this caſe, it ſeems this twenty years ſhall be 
ſaid to be aſſets in the hands of the executor of the feoffor. And 
} pledged to the deceaſed and not redeemed, or the money 
wherewith it is redeemed, when it is redeemed, ſhall be ſaid to 
be aſſets in the hands of the * executor or adminiſtrator. And 
if the deceaſed doth appoint that the executors ſhall ſell his lands 
to pay his debts, the money, that is made of the land when it is 
ſold, ſhall be faid to be aſſets in his hands. 5. All the goods 
and chattels in action or in poſſibility at the time of the death 
of the deceaſed, that are afterwards recovered, and are gotten in 
poſſeſſion into the hands of the executor or adminiſtrator when 
they are ſo recovered, are eſteemed aſſets in his hands. But they 
are never accounted aſſets, until they are recovered and come in 
poſſeſſion ; and therefore if there be debts owing to the deceaſed 
upon ſtatutes or obligations, or otherwiſe, - theſe are never eſteem- 
ed aſſets in the hands of the executor or adminiftrator, until he 
hath recovered them. So likewiſe if there be debt or damages 
recovered by a judgment had by the deceaſed, but no execution 
is done; until execution be made, this ſhall not be eſteemed aſſets 
in the hands of the executor or adminiſtrator. So if the executor 
bring an action of treſpaſs againſt another Je bonis aſportatis in 
vita teftatoris, and he have a judgment for damages; in this caſe, 
until he hath recovered it by execution, it ſhall not be eſteemed 
aſſets in his hands. And if the judgment be erroneous, and the 
execution avoidable ; in this caſe, albeit it be recovered and gotten 
in poſſeſſion, yet it ſhall not be eſteemed aſſets. And therefore if 
one ſue another, and recover againſt him as adminiſtrator of J. S; 
and after a teſtament made by J. S. is produced and proved, and 
thereby an executor is made ; in this caſe, the money recovered 
by the adminiſtrator ſhall not be ſaid to be aſſets im his hands as 
to any of the creditors, becauſe the executor may recover it from 
him, or the debtor will have it again, And if the executor or 
adminiſtrator do never recover and get the thing into his poſſeſ- 
ſion, he ſhall never be charged, eſpecially there where he hath 
done his beſt to get it and cannot, If one covenant to make a 
leaſe for years to the deceaſed, his executors or adminiſtrators, and 
after his death the leaſe is made to the executor or adminiſtrator 
accordingly z in this caſe, this leaſe ſhall be ſaid to be aſſets in 
his hands, and he ſhall be chargeable for ſo much to any creditor. 
And whatſoever the executor or adminiſtrator muſt be forced to 
ſue for by the name of executor or adminiſtrator, being recovered, 
ſhall be eſteemed aſſets in his hands. 6. Albeit the _ be ex- 
tint and gone as to the executor and adminiſtrator himſelf, yet 
it may have its being and be accounted aſſets as to the creditors 
and legatees. And therefore if an executor or adminiſtrator have 
a leaſe for years of land in the right of the deceaſed, and after- 
wards he doth purchaſe the fee fimple of the land (whereby 
the leaſe is drowned) yet in this caſe this leaſe ſhall continue to 


mon's caſe, be aſſets as to the creditors and legatees ſtill, And if the 


Co. 8. 136. debtee make the * debtor his executor, or the debtee die in- * p. 498. 
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hence it is, that if the deceaſed were outlawed at the time of his lib. 2 cap. 3. 


40. Probate. 
Quid. 
Quotuplex, 


P. 499. 


o 


Of « TESTAMENT. Chu. 


teſtate, and the adminiſtration is committed to the debtor ; in theſe 

caſes, this debt ſhall be ſaid to continue, and ſhall be eſteemed 

aſſets for ſo much as to other creditors, And if a woman executrix 

have goods worth twenty pounds, and ſhe marry with one of the 

creditors to whom twenty pounds are owing ;z in this caſe, it 

ſeems the huſband may not retain the goods to pay himſelf, but 

they ſhall be aſſets to other creditors. And yet if the debtor make 

the debtee his executor, he may retain ſo. much as to ſatisfy his 

own debt; and that he doth ſo retain ſhall not be ſaid to be af 

ſets in his hands as to any other creditor, And if I. S. have Burnet's 
oods to the value of twenty pounds, and he is bound to B. and cafe. 

2 in twenty pounds a- piece, and he dieth inteſtate, and after Hil. 8 Jac. 

H. doth adminiſter, and then B. dieth, and maketh D. his execu- Pow. 184 

tor; in this caſe, O. may retain this to ſatisfy his own debt, and 

it ſhall not be ſaid to be aſſets in his hands as to any other. 7. Kelw. 63. 

The goods and chattels of other men in the hands of the executor Co. 6. 58, 

or adminiſtrator, that were in the poſſeſſion of the deceaſed, if Dier 363. 

he had no right to them, or if he had, and they do not belong to | 

the executor will not make the executor or adminiſtrator charge- 

able; for theſe ſhall not be eſteemed afſets in his hands. And 

therefore if the goods of another man be amongſt the goods of 

the deceaſed, and theſe come altogether-into the hands of the ex- 

ecutor or adininiſtrator ; theſe goods that are the goods of another 

ſhall not be faid io be ailets in the hands of the executor or admi- 

niſtrator. And if the executor doth receive a rent that doth belon - 

to the heir; this rent ſhall not be ſaid to be aſſets in his hands: and Doct. & St. 


* 


death, that his goods and chattels are not to be accounted aſſets, 
for they are none of his. 8. If an executor of his own wrong, Co. s. 30. 
to whom twenty pounds are owing, doth enter upon ſo much of Dier 2. 
the goods of the deceaſed as is worth twenty pounds, intending to 
pay himſelf ; this ſhall be eſteemed aſſets in his hands to make 

im chargeable for ſo much to any creditor or legatee. g. If the 27 H. 8.6. 
deceaſed have goods worth twenty pounds, and owe twenty pounds 
to A. and ten pounds to B. and he compound with 4. for ten 
pounds; in this caſe, the executor ſhall be ſaid to have aſſets, 
and be charged to pay the debt of B. alſo. 10. If a man have a co. «. 31. 
leaſe for years worth twenty pounds per annum at the rent of five 10 H. 7. 5. 
pounds and he die ; in this caſe, not the whole yalue of the land, 
but ſo much as is above the rent, ſhall be ſaid to be aſſets in the 
hands of the executor or adminiſtrator (1). 5 

The probate of a teſtament is the producing and inſinuating Swinb. 261. 

of it before the eccleſiaſtical judge, ordinary of the place where 264. 6 
thet party dieth, or other that hath power to take the ſame. 

And this is done in two ſorts, either in common form, i. e. 

upon the oath of the executor or party exhibiting it upon his 
credulity * that the will exhibited is the laſt will and teſtament 

of the party deceaſed, which is the ordinary courſe ; and this 


(1) See more amply what ſhall be deemed aſſets in the hands of the executor, in Bac. Abr. Execu- 


tors, Cc. (H.) — Ged. Orp. Leg. 180,——/:n. Abr. Executors (G. a.)——1 Ak. 463. 


2 Ath, 206. 


The editor has, during the preſent chapter, occaſionally omitted inſerting references to the lateſt repor- 


ters, under 


a preſumption, that the caſes contained in them are either inſerted in the edition of Bacon's 


Abridgment lately publiſhed, or will be ſo in the edition of Comyn's Digeft now in the preſs. 


the 


Che 


3. 


1 


51. 


Chap. 23. . "Of a TESTAMENT. | 475 
the ordinary may accept if he will. Or tefles, i. e. which is 
when over and beſides his oath he Pl ys om witneſſes, or 
maketh other proof to confirm the ſame ; and that, in the preſence 
of ſuch as may pretend any intereſt in the goods of the deceaſed, or 
at leaſt in their abſence after they have been lawfully ſummoned to 
ſee ſuch will proved ii they think good. And this courſe is uſed on- 
ly where there is a ſuſpicion of the will, and a caveat is entred ; or 
where there is a fear of contention and ſtrife between the kindred 
and friends of the party deceaſed about his goods; for a will 
proved in common form may be called into queſtion at any time 
thirty years after; and when the will is thus exhibited into the 
bithop's court, the ſame is to be kept by his officers, and the copy 
thereof in parchment under the biſhop's ſeal of his office to be cer- 
tified _ delivered, which parchment ſo ſealed is called the will 

oved. | | 

Co. ſuper Pr The probate of the will (as having reſpect to the goods and 41. Where 

Lit. 292. chattels) is in ſome reſpect neceſſary ; for howſoever, as touching the probate 

Perk, ſet. any freehold of lands deviſed, it is not at all material; and howſo- mee 2 

* ever the executor before probate may receive and releaſe debtsy and mm 

and do molt other acts as executor, yet he cannot ſue for any debt not; and by 

due to the teſtator. And if the executor delay the probate, the or- and before 

Perk. ſect. dinary may by proceſs compel him to come in and accept of or re- nb! 

491. 462. fuſe the executorſhip. - And when it is proved, it mutt be proved 1 :< malt 

486, 5 by the executors or one of them at leaſt ; and if all the goods of be proved, 

3 the deceaſed be within the ſame dioceſs wherein he lived and died, | 

tament 4, the executor muſt prove it before the o:dinary of the dioceſs, or be - 

385 fore his lawful commiſſary or deputy, or before the archdeacon or 

Plow. 280. his deputy or commiſſary (as their compoſition is), or if the goods 

3 23H. be in a peculiar, then before him that is judge of that peculiar; or 

2 H 8. if the goods be within two peculiars, then before the ordinary of 

9. the dioceſs wherein theſe two peculiars lie. But it there be Sn 

See before notabilia in the caſe, wiz. that the teſtator have goods or chattels at 

at numb. 21. the time of his death of the value of five pounds or more, lying in 

Swinb. part two or more counties, or have good debts upon eſpecialties (as 

Cin ſay), for otherwiſe they follow the perſon; or have any eſ- 1 
pecialties (as others ſay) lying in other counties for debt, ſo that THE 
there be of goods and chattels or good debts to the value of five WE 
pounds in any other dioceſs than that wherein the teſtator led his 
life and died, then the probate doth belong to the archbiſhop of that 
province wherein it is, unleſs the ordinary of the fame dioceſs have 
the probate by compoſition between him and the metropolitan ; for 
otherwiſe there muſt be ſeveral * probates for the goods in every * p. 500. 

dioceſs (as anciently was uſed in theſe caſes) (1). But if a man 
die in his journey in another dioceſs, and have more than five 
pounds goods about him, this ſhall not be ſaid to be Sona notabilia, 
but the will may be proved before the ordinary of the place 

Stat. 23 H, where the deceaſed lived and his eſtate doth lie. And except 

E, cap. 9. it be in caſes where men have bona notabilia, the officers of the 
courts of the metropolitans are not to cite men out of their own. 
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(1) Pive pounds is the ſum or value of notable goods: but where, by compoſition or cuſtom in any 
county, bena noetabilia are rated at a greater ſum, the lame is to continue unalteied; as in the dioceſs of 
Lenden, it is ten pounds by compoſition. 4 Burn's Ecc. Law 179.—4 Int. 335. — What ſhall be deemed 
lena nutabilia, See Vin, Abr. Executors (H.)—Ged, Or p. Leg. 69. Cem. Dig. Adminiltrator ( 4 4. 0 

iocels ; 


diſmiſs them to the prer 


Of TESTAMENT... Chap 23 


dioceſs ; and, to diſcover this matter, it is the duty of the ordinary 
of the dioceſs, when any man comes to prove a will, to give him 
an oath, and examine him whether he know of, or do believe, 
there are any goods to the value of five pounds lying in any other 


dioceſs at the time of the teſtator's death, and if he hear of any to 


tive court, and to give them notice of 
it : alſo in ſome places, the Lords of manors have the probate of 


Fitz. Teſts. 


Chap 


Co, 1. 


all the wills within their manor by cuſtom of the place; and in ment 4. 5. 124. 

thoſe places it muſt be proved there, and not elſewhere. And when See the 

an executor is bound to prove the will before the ordinary as be- dition t 

fore, the ordinary may give him what time to do it he doth think How 

fit, and, when he doth prove it, the ordinary doth take an oath of real 

him to adminiſter the goods faithfully, and to take bond of him Co, ſuf 

alſo if he pleaſe ; but this ſome do omit (1). Lit. 27 

And now becauſe lands are oftentimes conveyed by the ſeveral 85 

kinds of aſſurance aforeſaid unto one man, but to the uſe of ano- 

ther, and to the intent that another ſhall take the profits of it, we 

muſt of neceſſity hear ſomewhat of the learning of uſes, and then 

we ſhall have done. | 

(1) See fully before whom a will is to be proved, and in what manner, in Swinb. 42.—Freat. of 
Equiry 108.—Went, 44.—2 Black, Com. 08.--Com. Dig. Adminiſtration (B..6.)—Bac, Abr. Executors, 
c. (E.) Vis. Abr. Executors (B. 2.)— 4 Burs's Ecc, Law 176, 5 | 

Doc. 
95. 
Perk. | 
533 
Co. 2 
9. 11 
Dier 1 
146. 
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« Co. 1. 121, ® A USE is the profit or benefit of lands or tenements ; or, as & p. 501. 
122. 8 others define it, the equity and honeſty to hold the land 1. Uſe. 
See the ad- in conſcientia boni viri : or, as others define it more fully; It is a Qi. 
2 3 truſt or confidence repoſed in ſome other, which is not iſſuing out 
ages of the land, but as a thing collateral annexed in privity to the 
Treatiſe. eſtate of the land, and to the perſon touching the land; fo that he 
Co, ſuper for whom he is truſted ſhall take the profit of the land, and the 
Lit. 271. terre-tenant ſhall diſpoſe of it according to his direction: as for an 
8 example, if a feoffment be made to I. F. and his heirs, to the uſe, 
profit or behoof of W. S. and his heirs; in this caſe, heretofore 
J. S. had the eſtate and property of the land, but W. S. had and 
was to have the profits in honeſty and equity, So if one agree 
with W. S. for a piece of land for twenty pounds and pay him the 
money, but hath no aſſurance of the land, yet the equity and ho- 
neſty to have this land is in him that hath contracted and paid his 
f money for it : and this truſt was called the uſe of the land ; and 
„ hence came the courſe in conveyances to ſet down in the Habendum, 
to whoſe uſe ; as Habendum to A. and his heirs, to the uſe of A. 
and his heirs: and he for whom this truſt is, and that ought to Cf 
have the profit of the land by conveyance as aforeſaid, is called ½ 7 ?** 
ceſtuy que uſe. There is a ule alſo of goods and chattels, which is Truſt or 
properly called a truſt or confidence, for one may have ſuch things confideace, 
to the uſe of another. Nuid. 
Doc. & St. A uſe is either _ i. e. when the uſe or intent is openly 2. Quors- 
95. declared and expre between the parties, upon the making of Plex. 
Perk. ſect. the eſtate of land, whereunto the uſe is annexed ; as when a feoff- 
9 58. ment is made of land to I. S. and his heirs, to the uſe of . S. 
9. 11. and the heirs of, or heirs males of, the body of the ſaid V. S. or to the 
Dier 18, end and intent that V. S. and his heirs, or . S. and the heirs of 
146. his body, ſhall take the profits of it, or the like ; or when I co- 
- venant to ſtand ſeized of the land to the uſe of my wife for life, and 
after of my eldeſt ſon, and the heirs of his body, or the like. Or, 
it is implied; i. e. when the uſe is not declared upon the agreement 
between the parties, but is left to the conſtruction and made by the 
operation of law; as when a man ſeized of land doth make a fe- 
offment in fee, or doth levy a fine, or ſuffer a common recovery of 
it to another, without any conſideration, and it is not agreed nor 
declared to what uſe or intent it ſhall be; this by conſttuction of 
law ſhall be to the uſe of the feoffor, conuſor, or recoveree : but 
if there be any conſideration of money, or other thing, paid or given, 
or any rent * or tenure reſeryed, then, by conſtruction of law, it * P, 502, 
ſhall be to the uſe of the feoffee, conuſee, or recoverer: for other- 
wiſe the law preſumeth, that the intent of him that did part with 
the land was fo, (viz ) that the other ſhould have the property 
of the land to his uſe, and that he himſelf ſhould take the 
profits of it. So when one doth bargain and fell his land for 
R money 


. 
— — ——— — — 


. 


M Chap. 24, 
money to another, and no uſe is expreſſed; in this caſe, the law 
doth ſay, it ſhall be to the uſe of the a e and his heirs. A Co. f. 121, 
uſe alſo is either in eſſe, and that in po eſſion, reverſion, or re- 
mainder ; as when a feoffment is made to J. S. to the uſe of J. V. 
and his heirs, or to the uſe of J. . and after to the uſe of J. D. 
and the heirs males of his body, and after to the uſe of S. T. and 
his heirs for ever: Or, it is in poſſe, or in contingency ; as when 
by poſſibility, it may happen to be in poſſeſſion, reverſion, or re- 
mainder ; as where a uſe is limited to me for life, and after to him 
that ſhall be my firſt ſon in tail, this is only the poſſibility of a uſe, 
for it may or may not be. | | | 
3. The na- A uſeat the common law, before the ſtatute hereafter ſpoken Co. inchud- 
| ture, inci- of was made, was, and, where that ſtatute doth not take place, is, leigb's caſe, 
dents, and nothing but a meer confidence and truſt, collateral to and diftin& 8 
1 from the land, annexed in privity to the eſtate, and to the perſon e 


Chap 


caſe. 


touching the land, to this purpoſe, that ceſluy que uſe ſhould take Kelw. 160. 
the profit of the land, and the feoffee or terre-tenant that was Dier 12. 
truſted ſhould make eſtates, and otherwiſe diſpoſe of the land as the Bro Feoff- 
ceſtuy que uſe in his life, or at his death by his laſt will and teſta- 1 
ment, ſhould direct and appoint; and if he made no diſpoſition, Conſcience. 
then that it ſhould go to his heir ; fo that the feoffee had the free- 25. 
hold or ſole property of the thing in him, and ceffuy gue uſe had 
neither jus in re nor jus ad rem, (for if he againſt the will of the 
feoffee had entred into the land, he had been a treſpaſſor,) but a bare 
confidence or truſt, for which the ceſluy que uſe had no remedy, 
but in chancery, upon breach of the truſt, and there to have the 
feoffee impriſoned until he perform the truſt according to the ordec 
of the court. And theſe uſes, to ſome Se were reputed in 
law as chattels, and therefore were deviſable by will; and to ſome 
purpoſes as hereditaments, and a kind of. inheritance of which 
there was a poſſeſſio fratris, Ic. and to ſome purpoſes, neither 
chattels nor hereditaments ; for they were not eſteemed aſſets in the 
heir or executor ; neither were they reputed as commons, rents, 
conditions, and ſuch like inheritances, which are diſcontinued or 
taken away by the alienation of the terre-tenant, eſcheat, diſſeiſin, 
c. but a uſe is not ſo. | 
Incidents of And to every of theſe uſes, there were two inſeparable incidents, 
it. confidence in the perſon, and privity in the eſtate expreſſed by the 
parties, or implied by the law; and when either of theſe failed, 
the uſe was eicher gone for ever or ſuſpended for a time at the A. U, ol 
P. 03. * leaſt: and therefore if the feoffee to uſe, upon good conſidera- "£1 7 
tion had enfeoffed another of the land that had not notice of the * 1 
uſe, the uſe had been gone for ever; becauſe howſoever bere was 
a privity of eſtate, yet here was no confidence in the perſon: but 
if the feoffment had been without conſideration to ſuch a one; in 
this caſe, the. uſe had remained till, becauſe the law did imply a 
notice: So alſo it ſeems the law was when it was made in conſi- Trin. 17 Jac, 
deration of marriage only, And if a diſſeiſor, abator, or intrudor, Cancel- 
had come to the poſſeſſion of the land whereof the uſe was, albeit 2885 
he had notice of the uſe, yet the uſe was ſuſpended during their — 
poſſeſſion, and they ſhould not have been ſeized to uſe as the 
feoffee was; for they come not to the land in the per but in the B * 
poſt, And if a lord by eſcheat, lord of a villain, or one that | (2) / 
h had tem, 2 


* "YC. 7 
* 


E fa USSR 


had entred for mortmain, or that had recovered in a cefſavit, Nc. 


had come to ſuch land and had notice of the uſe, the uſe had been 


gone for ever; for theſe came to the land in the poſt and above the 
uſe : and tenant in dower, and by the curteſy, ſhould not be ſeized 
to uſes in being, for all theſe wanted privity of eſtate : And if 
there had been tenant for life, the remainder in fee to the uſe of 
another, and the tenant for life had made a feoffment in fee to one 
that had notice of the uſes; this ſecond feoffee ſhould not have 
ſtood ſeized to the firſt uſes: So if the huſband had made a feoff- 
ment in fee of the land of his wife, upon conſideration, and with- 
out any uſe expreſſed, the wife ſhould not have had a Subpena ; 
becauſe the feoffee was not in privity of eſtate of the wife: and if 


ceſtuy que uſe for life or in tail, the remainder in tail with divers 


remainders over in uſe, had made a feoffment to one that had no- 
tice ; he ſhould not have been ſeized to the firſt uſes cauſa guã ſu- 
pra. But otherwiſe it is of commons, advowſons, and ſuch like 


- appendants or appurtenants ; for if tenant in tail, or huſband in 


Doct. & St. 
Co. 1. 123. 

124. 

Stat. 27. 

H. 8. c. 10. 
in the pre · 

amble. 


right of his wife, make a feoffment of a manor, or of part of it, 
with an advowſon appendant; the advowſon, at leaſt after pre- 
ſentment, ſhall paſs as appendant to the manor, or to part of the 
manor, and not. to the eſtate of the land which is diſcontinued by the 
feoffment. So a diſſeiſor, abater, intruder, or the lord by eſcheat, 
or the like, ſhall have theſe things as annexed to the land or the 
poſſeſſion of the land ; ſo that there is a difference between a uſe, 
a warranty, and ſuch like things that are annexed to the eſtate of 
the land in privity, and commons, advowſons, and other heredita- 
ments that are annexed to the poſſeſſion of the land. 


479 


And theſe uſes began firſt when the cuſtom of property began The origi- 


and was brought in, that one man knew his own from another 
man's, and then was to enjoy his own, and not to be deprived of it 
without conſent or order of law; for then he that had land, had 
two things in him, a poſſeſſion of the land, and power to take the 
profits of it ; and thoſe being to be diſtinguiſhed, he might give 
the free-hold or poſſeſſion to another, and take the profits himſelf ; 
and they were the rather allowed by the law for a time as reaſona- 
ble, becauſe they gave a man power to diſpoſe of his land by will, 


Which otherwiſe he could not have done but in ſome ſpecial caſes 


by cuſtom of the place (1): but in time this uſe was turned into 
an abuſe, and the greateſt part of all the lands in the kingdom, eſ- 
pecially in the time of the broils between the houſes of York and 
Lancaſter, were put in uſe, partly of fraud, and partly of fear, 
which produced not a few inconveniences ; for thereby many were 


nal of it, 
and why ſo 
much lands 
were put in 
uſe. * 


* P. 504. 


deceived of their juſt and reaſonable rights (2); as namely, a man The miſ- 


that had cauſe to ſue for his land, knew not againſt whom to bring 
his action, or who was owner of it; the wife was defrauded of 


her thirds ; the huſband of being tenant by the curteſy; the lord 


of his wardſhip, relief, herriot, and eſcheat ; the creditor of his 
extent for debt ; the poor tenant of his leaſe, and other purchaſers 
of their purchaſe : for theſe rights and duties were given by the 


chief of 
uſes. 


** 


(1) For the nature, origin, and introduction of uſes, ſee Gilb. Law of Uſes 3.2 Bl, Com. 3427.— 


Bac, Law Tres 302.1 Wood 62.,—Vin, Abr. Uſes (A. 3.) 


(2) About the reign of Ede, IV. courts of equity firſt began to reduce uſes into a kind of 
tem, 2 Bl. Com. 329. for before that time, there are not ſix caſes to be found relating to the 
uſes.— See Bac. Traci: 313. | 


regular ſyſ- 
doctrine of 


law 
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To what 
uſes the ſta- 
tute of 27 
H. 8. doth 
extend, and 
to what not. 


law from him that was owner of the land and none other, which at 
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this time was the feoffee of truſt ; and ſo the feoffor, the old owner 
of the land, ſhould take the profits, and leave the power to diſpoſe 
of the land at his diſcretion to the feoffee; and. yet the feoffee was 
not ſuch a tenant of the land, as that his wife might have dower ; 


for felony or treaſon z or that his heir ſhould be in ward for it; or 
any duty of tenure fall-to the lord by his death ; or that he could FA 


. Aber the land be extended for his debt; or that he might forfeit it #4 
Wor | —_ 


make any eſtates of it (1): alfo lands were many times conveyed by 


laſt wills by word only, and ſometimes by tokens only in time of.. 


great extremity of weakneſs ; and many perjuries for tryal of ſecret 4; AT. 


uſes were daily committed. All which having been eſpied, have Stat. 1R. 2. 
been laboured to be cured and holpgn by givers particular acts of c. 9- 
parliament in all ſucceeding ages: but the makers of theſe laws, e 
finding the continuance of theſe uſey ſo miſchievous, that they did e 3. 
over- reach the policy of all laws, for a general remedy, and a per- 1 K. z. c. 1. 


fect cure of all the ſaid miſchiefs and abuſes, have at laſt provided, 4H.7. c. 1. 
that where any perſons are, or ſhall be, ſeized of any lands to ' H. 7. < 1. 


the uſe or truſt of any other, by reaſon of any bargain, ſale, feoff- 2 7. 
ment, fine, recovery, contract, agreement or otherwiſe by any means 27 H. 8. . 
whatſoever, —ceftuy que uſe or truſt, that hath any ſuch. uſe in 10. 
fee-ſimple, for term of life, or years, or otherwiſe, or any uſe in 
reverſion or remainder, c. ſhall have the poſſeſſion of the land in 

ſuch quality, manner and condition as he had the uſe or truſt (2). 

And where any one is ſeized of lands to the uſe or intent that ano- 

ther ſhall have a yearly rent out of the ſame lands, ceftuy que w_ 

of the rent ſhall be deemed in poſſeſſion thereof of like eſtate as he 


had the uſe : by which ſtatute the uſe and poſſeſſion of land is now 


at this day coupled, cohjoined and married, with an indiſſoluble 
knot, ſo as they cannot now ſtand a- part and divided, but he that 
hath * the one muſt have the other, and the one doth enſue the 
other as the ſhadow doth the body ; and therefore now upon fines, 
recoveries, and feoffments, the eltate doth ſettle as the uſe and in- 
tent of the parties is declared by word or writing before the act done: 

as for example, if a writing be made between two or more, that one 

ot them ſhall levy a fine, make a feoffment, or ſuffer a recovery to 

the other, to the uſe and intent that one of them, or another man, 
ſhall have it for life, and after another in tail, and after a third in 

fee ſimple ; in this caſe, the law ſettleth the eſtate according to the 

uſe and intent declared, fo that now what eſtate a man hath in the 
uſe, the ſame he hath in the poſſeſſion, But herein for the more 
full underſtanding of this ſtatute, and the law at this day, it muſt 

be obſerved, that this ſtatute doth not extend to all manner of uſes, 
neither are all uſes executed and united to the poſſeflion hereby; 
for, to every execution of -a uſe within this ſtatute, four thi 

are requiſite : 1. That there be a perſon ſeized, 2. That there be a 
cefluy que uſe in eſſe. 3. That there be a uſe in eſſe in poſſeſſion, Co. 1. 146. 
reverſion, or remainder. 4. Thatthe eſtate, out of which the uſes do 136. 
ariſe, be veſted in cetuy gue uſe : ſo that when theſe four, vir. ſeiſin Plow. 391. 


(1) See accordingly Bac. Trads 153.—But ſee Co. Lit. 76. b.— Jen. Cent. 4. caſe ga. 

(2) See the words of the ſtatute 27 H. 8. c. 10. and the references thereto in the margin of Ryffbead'r 
and Pickering” edit. of the Statutes.— And for ſome remarks on the operation of the words of that ſtatute, 
tee Fearge cn Cant. Rem. zd edit. 226. 
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Chap. 24 „ | 
in the feoffees, ceſtuy que uſe in rerum natura, uſe in efſe, and that 
the eſtate of the feoffees doth veſt in cefluy que uſe, then there is 
an execution of the uſe within this ſtature z but if any of theſe 
fail, there is no execution of the uſe within this ſtatute: and there- 
fore it is agreed that this ſtatute doth not execute any uſe, but only 
uſes in efſe ; ſo that the right of a preſent uſe, and a future or con- 
_ © wngent ule, are excluded until they come in eſſe; and then the 
iſtatute doth execute them alſo, if no alteration be of the eſtate 
Co. 1416. Of the land before. And if ce/tuy que uſe in tail, with divers uſes V/A 
in remainder, had made a feoffment and dyed: before the ſtatute, . 
- - 88. 330. no execution ſhould have been of this right of a uſe until entry | 
by the feoffees. So if ceſtuy que uſe in poſſeſſion had made of 
feoffineat before the ſtatute; no right of the ute in poſſeſſion or 
remainder ſhall be executed by the ſtatute until the entry by the. l. 
feoffees : So if a feoffment had been made before the ſtatute to Af 
the uſe of the feoffee for life, and after to the uſes of others in 
remainder, and the feoffee had made a feoffment in fee to another 27 BE ---- 
this uſe ſhall not be re- continued, or the re- poſſeſſion of the land. . 
executed unto it, by this ſtatute ; fo that the right of uſes in , . e. 
and uſes in contingency, until they happen to be in eſſe, remain 
at the common law, as they were before the ſtatute: and there- 
fore if the eſtate of the feoffees be in ſuch caſes deveſted by diſ- 
ſeiſin; or the king, or a corporation, or an alien, or a perſon at- 
taint, c. be enfeoffed of the land before the uſe come in eſſe 
or if the land be aliened hond fide upon conſideration to one tha 
hath not notice of the uſe; this uſe can never be executed until . 
theſe poſſeſſions be removed by lawful entty or ® action of the“ F. 506. f 
feoffees; and if their entry and action be barred, the uſe is gone . 
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for ever, and the party * thereby hath no remedy but in A. LL. P 5 | My 


chancery : and therefore i 


if a feoffment be made to the uſe of A. for life, and after to 


ceſtuy que uſe in tail, the remainder in 
tail reſtrained with a clauſe of perpetuity, be diſſeiſed; no uſe in ; 
contingency can be executed by this ſtatute: and if before the ſta- . C . 4,4 WW 
tute, a feoffment had been made in fee to the uſe of J. S. for , * #8 
life, and after to the uſe of the right heirs of J. V. and the feof- 8 ? 
fees had been diſſeiſed, and then the ſtatute had been made, and 
after J. N. dye, and after his death I. S. dye; this uſe ſhall never 
Ce. 1. 138. be executed in the right heir of J. V. And ſo alſo if a diſſeiſin be 
after the ſtatute and before the death of J. N. no poſſeſſion ſhall. | 
be executed in the right heir of J. N. Alſo uſes that need no 


execution by the ſtatute; as when a man doth convey land to J. S. 

and his heirs, to the uſe of LJ. and his heirs; this — not need 1 
elp ot this ſtatute. o ules that are againſt the rules o , Fx . 

help of this Na Alſo uſes tha Aint the rules of the” 2 


commonTaw, Thall not be executed by this ſtatute: and therefore 4 


the 


uſe of every perſon that ſhall be his heir one after another for term 
of his life; or if one make a feoffment to the uſe of another in 


them ſhall diſcontinue or alien, c. theſe uſes ſhall not be exe- 


cuted, becauſe theſe limitations are wholly void ; and in theſe fag 
caſes it ſeems there is no remedy to be had in chancery againſt the - | + 


feoffees. So that out of all this it appeareth, that ſome uſes are 
executed preſently, as uſes in ee; and ſome are executed by 


matter ex poſt facto, if they be according to law, and come in eſſe 


in due time; but if they be uſes invented and limited in a 


manner, and not according to the ancient common law, they are 


altogether void, and extinguiſhed o_ aboliſhed by this ſtat 
: | 


- 


new 
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and where lands are conveyed to others in truſt after this or the 


like manner, viz. that the feoffees ſhall take the profits, and de- 15 f 
2 Z.. 4. liver them to the feoffor and his heirs, Ce. or that the feoffees Flow 
. ſhall convey it to the heir of the feoffor at his age of twenty-one 
7 9 years: and where lands are conveyed to certain uſes expreſſed and 
9. lust » declared, and there be other ſecret uſes and intents agreed upon 
ef, nere, between the parties; theſe uſes or truſts are not within this ſtatutg, 
— 33 neither will the ſtatute execute them, but they remain as they were 
., Nog before the ſtatute, determinable in chancery. Alſo leaſes for years 
£2. % <<< ol lands in uſe, that have their being before, and are granted over 
— Is - in uſe, are not executed by this ſtatute : and therefore if a leſſee pie, PEE 
df = for years of land, grant or aſſign over his eſtate to A. and B. and 356. 
fey ca . A their aſſigns, to the uſe of the grantor and his wife for the term Cromp. u, 
-- of LES, of their lives; this uſe or truſt is out of this ſtatute, and hot 65. 
ae. executed thereby; and therefore in this caſe all the eſtate is in 
N A. and B. and the grantor hath nothing but a uſe, for which he 
* P 50%. hath his remedy in chancery: So if one“ be ſeiſed of land in fee, 
Lo 5 and he bargain and fell it, or make a leaſe of it to another in _ 
1 4 truſt, and for the benefit of a third perſon; this is but a chan- go. 
a., cery truſt, Ec. in this third perſon, as was held clearly, M. 8. Car. 
8 E B. R. And yet if a feoffment be made to the uſe of I. S. and 
erf his aſſigns for the term of twenty years; this term of years ſhall 
4 . ge be executed by the ſtatute: and ſo in all ſuch like caſes and Ce. 
queſtions of truſt, and uſes that are not within the ſtatute of uſes, Dier 1 
the law is now as it was before the ſame ſtatute was made, and ben 
all thoſe matters are determinable in chancery : for as the queſti- 5 4. 
ons of uſes and truſts, that are within the ftatute, are to be de- See B 
cided and ruled by the judges of the common law, ſo are all other and Sa 
queſtions of uſes and truſts, that are out of the ſtatute, to be Co. 2. 
ruled and decided by the judges of the chancery (1). 6 8 
72 1 To 
(1) It ſeems to have been the evident intention of the legiſlature, when they made the ſtatute 27 Hes. 
8. c. 10, to aboliſh uſes, by transferring the poſſeſſion to the ule; but the ſtiict conitruftion of that ſtatute 
defeated the intent of it, and gave riſe to /rufts of lands, which are of the ſame nature as «ſes were be- 
fore the ſtatute ; ſo that as Lord Hardeicke obſerved, in 1 Ath. 591. A fiatute made upon great conf- 
deration, introduced in a ſolemn and pompeus manner, by this firif cenſtructian, has had no ether effe2, 
than to add, at net, three words te a conveyance, —There are three direct modes of creating a fru 
eſtate. . Where a man ſeiſed in fee, railes a term for years, and l' mits it in truſt for A. &c. or this 
the ſtatute cannot execute; the termor not being ſe/ſed.—2dl;. Where lands are limited to the uſe of 4. 
in truſt to permit B. to receive the rents and profits; for the ſtatute can only execute the firft uſe.—3d'y. Cromp 
Where lands are limited to truſtees to receive and pay over the rents and profits to ſuch and ſuch perſons; 61, 60. 
for here the lands muſt remain in them, to anſwer theſe purpoſes. 1 Ab. Eg. 383. Truft eſlates may Plow. 3 
alſo ariſe by implication in two ſeveral ways. 1ſt, Where a conveyance has been taken in the nime ef zog. 
one man, and the purchaſe- money paid by another; or 24%. Where the owner of an eftat© has mee 3 and the 
voluntary conveyance of it, and made a declaration of truſt as to one part of the eſtate, and has been ter opin 
filent as to the other part of it. Theſe are ſaid to be the only two inſtances of truſts that hav* been al- of the ſu 
lowed to ariſe by operation of law, ſince the ſtatute of frauds; unleſs where there has been a plain and in Corb! 
expre!'s fraud in gaining a conveyance from another, which may be a reaſon for making (he grantee in caſe. 
that conveyance to he conſidered meer!y as a truſtee.——-Sce Ll:yd v. Spillit, Barnard. 385. —T- ft (- 38 Eliz, 
tates are to be governed by the ame rules, and are within the ſame realon, as legal eſtates (1 F. Wm. 
109) and if there were not the 1ame rule of property in all courts, things would be at Tea, and there 
uld be the utmoſt uncertainty (2 P. Mm. 513.) —— and Mr. Juſtice Blackſiene (2 Comm. 33). 
upon this ſubject, ſays, ** courts of equity conſider a fru eſtate (either when expreſsly declared or te- — 
* ſulting by neceſſary implication) as equivalent to the legal ownerſhip, governed by the ſame rules ot 
property, and liable to every charge in equity which the-other is ſubject to in law. — The trees < truſt e 
« contidered as merely the iaſtrument of conveyance, and can in no other ſhape affect the eſtate, unle!s 32 Geo, 
by alienaticn for a valuable conſideration to a purchaſer without notice, which, as ceftuy gue u/e 1s aſſurance 
generally in pcſſcflion of the land, is a thing that can rarely happen.—The traf will deſcend, ms) have had 
de aliened, is liable to debts, for forfeiture, to leaſes and other incumbrances, nay even to the cute) fore a fin 
ot the huſband, as if it was an eſtate at law.—lt has not yet indeed been lubjca to dower, aneredrom in barrin; 
— eee badge. ener- there ery wore idee [i hath allo eſtate — 
* been held not liable to eſcheat to the Lord, in conſequence of attainder or want of heils, becauſe 2 (1) Si: 
5 >” w” - ; „ er 
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Chap. 24. | 0 EE U- SE 483 
Co. fuper To make a good uſe, or to make a uſe to riſe, eſpecially ſuch 4. What 
Lit. 271. a uſe as may be within the ſtatute, reſpe& muſt be had to divers ſball be faid 
Plow. 301. things. 1. To the ways or means of creating and raifing of uſes, Nr Heer 
wherein, is to be obſerved, that albeit the quality of the uſes be bow ri 
changed in moſt caſes by the ſtatute of uſes, yet uſes, and uſes and where 
withia this ſtatute, are and may be raiſed, as they might before ſuch a uſe 
the ſtatute, either by tranſmutation of the eſtate, as by fine, feoff- wall be raif- 
ment, common recovery, fc. or out of the eſtate of the owner 8 
of the land, as by bargain and ſale, by deed indented and inrolled, or not. 
or by covenant to ſtand ſeiſed to uſes upon good conſideration: and Firſt, in re- 
therefore a fine, feoffment, or recovery may be had of land to the <Q of the 
uſe and intent, that either of the parties thereunto or others ſhall anner of 
have it for any time or eftate ; and by this means what uſes and — 
conſequently what eſtates a man will, may be raiſed and created: vers ways 
and in theſe caſes the conuſor, feoffor, or recoveree, may appoint whereby 
the uſe of the ſame fine, feoffinent, or recovery to whom he will, uſes may be 
without any reſpe& of marriage, money, kindred; or the like; for 1. 
Dier 186. in this caſe, his will guideth the equity of the eſtate: or if a man 
make a leaſe to A. for life, to the uſe of B. for life; this is a 
good uſe and eſtate in B. during the life of A.: or if a man by 
bargain and fale for good conſideration fell his land to another; 
Co. 6. 68. hereby the uſe will riſe according to the eſtate bargained and fold 
Dier 155. Unto the bargainee ; but in this caſe, if it be an eſtate of freehold, 
Co. 2. 36. as of fee- ſimple, fee-tail, or for life, that is ſold ; the bargain and 
7. 4. 8. ſale muſt be made by deed indented and inrolled within fix months 
* Gennes after (1), in ſome of the courts at Weſtminſter, or in the ſeſſions 
and Sale, Tolls of the ſhire where the land lieth, (except it be in cities and 
Co. 2. 35. Corporate towns where they uſe to inroll deeds,) -otherwiſe no uſe 
8. 94. will riſe by it: but if it be an eſtate or term for years only that is 
ſold, there the uſe will rife well enough without any ſuch matter: 
or if a man ſeiſed of land in fee, covenant to ſtand ſeiſed of it to 
the uſe of his wife, children, brethren, or other kinsfolk for “ li e, ® P. 508. 
in fee-fimple, or fee-tail ; or if one ſeiſed of land in fee-fimple 


Y covenant to ſtand ſeiſed of it to the uſe of a woman he is to mar- 
4 my; or to the uſe of a woman, his ſon, or other kinſman is to 
: marry, or the like ; hereby the uſes and eonſequently the eſtates 
4 will riſe accordingly. And in theſe caſex there is no need it ſhou'd 
FR be by deed indented, Ic. or that the deed be inrolled ; for uſes may 
Y- Cromp. Jar. be raiſed by deed poll as well as by deed indented. Alſo uſes may 
ts 8 51. be created (as ſome hold) by word or parol agreement as well as | y 
j/ 308. 351. deed or writing : for it is ſaid it hath been adjudged, that if a man 
4 and the bet- ſay to his ſon, and a woman that his ſon is to marry, that in conſi- 
n ter opinion deration of the ſame marriage they ſhall have the land to them two 


. of theJudges in tail ; that hereby a good eſtate tail wil ariſe after the marriage : 


f 1 * and that where one doth by word without deed grant to his ſon and 

727 36 Eliz, to his wife in tail land in conſideration of their marriage, that it was 

1. agreed by all the judges that the ule did rife upon this agreement. 

" Howſoever it is moſt ſafe in theſe caſes to do it by deed and in 

, 5-08 

9 ; - — 
0! | : » ; 4 . 
is <« truſt could never be intended for his benefit. Har dr. 494.—Burgeſs and Whieate, in Chancery Hil. 
eſs 32 Gre. 2.——To this may be added, that it is faid to be 2 general rule, that any legal econy-y nce or 
is aſſurance by a ceſizy que truſt ſhall have the ſame effect and operation on the trat eſtate, a, it ſh ud 
ay have had upon the eſtate at lam in ca ſe the truſtees had executed the truſt (2 Ch Ca. 78. — And theres 
iy fore a fine or recovery levied or ſuffered by a ceffny que truff of an eſtate-tai], ſhall hav? b ſame effict 
* in barring the iſſue in tail and remainders, as if tae ceuy gae tra/t had beca adually ſeiicd of the legal 
Iſo eſtate Ch. Ca. 49.1 Pr. Mm. 91. | 
be (1) Six Zunar months—ſee before, . 231. Th 
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| writing; for Dier 296. Plow. 22. ſeems to oppugn this (1). And Lit. ſeq, 
if a man make a feoffment, levy a fine, or ſuffer a recovery, to 452, 463. 
the uſe of his laſt will, or to the intent to perform his laſt will, or Co. 6. 17, 
to the uſe of ſuch perſon and perſons, and of ſuch eſtate and eſtates h 
as he ſhall limit by his laſt will, and then afterwards by his laſt 
will declare the uſes ; theſe are good uſes, and this is a good way 
of raiſing of uſes. So if a man deviſe his land by will to J. S. and 
his heirs to the uſe of J. D. and heirs; it ſeems that the uſe will 
riſe to JI. D. and his heirs by this means. And if a man by a ver- See the Stat, 
bal agreement, in conſideration of money or the like, fell his land 4 S 8. 
to another, or agree and promiſe that the bargainee ſhall have it Fitz.Deviſe 
for any time, howſoe ver that hereby no uſe nor eſtate will ariſe (if 22. 
it be a freehold that is ſold) within the ſtatute, becauſe it is not by Dier 229. 
deed indented, Ec. yet it ſeems a good uſe will ariſe at the com- 
mon law, and that the bargainee ſhall have relief in equity for his 
Conſcience. purchaſe. The ſecond thing whereunto reſpe& muſt be had, is to Co. 1. 124. 
Secondly, in the perſon intruſted, or to him to whom the conveyance is made: — _ 
—_—_ o for to every good uſe there muſt be a perſon ſeiſed to uſe, and he Dier 8. 28, 
trofled, ang mult be a perſon capable of ſuch a ſeiſin. And for this it muſt be 
what per- known that any ſole perſon that may take an eſtate to himſelf may 
ſons may make an eſtate to other uſes. Alſo a man may be ſeiſed of his 
not 51 3 own land to other uſes, as in the caſe of a covenant to ſtand ſeiſed 
ee e ot to uſes. But the King, or any body corporate (2), alien born, or Reſolved in 
but to their Perſon attaint, cannot be ſeiſed to other uſes no more by an ori- ae 
own uſe, ginal feoffment to uſe, than when they come by the land in uſe at ca 44. Q 
the ſecond hand; in which caſe, (as hath been ſhewed) neither Co, B. 
ſuch perſons, nor diſſeiſors, abators or intruders, or Lords of vil- 
P. 509. lains, or by eſcheats, ſhall be ſeiſed to other “ uſes ; but in all 
theſe caſes the uſes are void, and the parties ſhall hold the land to 
their own uſes, or to the uſes of the feoffors, Wc. and not to the 
uſe of ceſtuy que uſe, And a bargainee of land for valuable con- Dier 155. 
ſideration cannot be ſeiſed of the land to any other uſe but his Lit. fed. 
Thirdly, in own (3). The third thing to be reſpected is the ce/luy que uſe ; ** 
an A - for to every good uſe, as there muſt be a perſon ſeiſed to uſe, fo 
ya ths mY there mult be a perſon to whoſe uſe he is ſeiſed, and he muſt be 
the truſt is, Capable alſo. And for this it muſt be obſerved. that any man Bro. Mort- 
or the ceſtay that is capable of an eſtate direQly and immediately to himſelf, 242 37. 
gqueuſe. is capable of the ſame eftate by way of uſe: but if the uſe be 
limited to a corporation, there muſt be a licence had; other- 
wiſe it will be an alienation in mortmain. And if future uſes See before. 
upon contingencies be limited to ſuch perſons as are not in being, 
theſe uſes howſoever they are good at the common law, yet 
they are not good within the ſtatute ; neither doth the ſtatute exe- 
Fourthly, in cute them at all, until they come in poſſeſſion. And if a feoff- 12 H. 7. 2. 
reſpect of ment be made to J. 8. and his heirs to the uſe of the pariſhioners 49 K. 3+ 
the eſtate of Dale; this uſe is void, for they are incapable by this name; 
and 3 and it ſhall be to the uſe of the feoffor. The fourth thing to be 
ee regarded, is the eſtate of him that doth raiſe the uſe in the land 
create the Whereof the uſe is raiſed; for howſoever the tenant in fee- ſimple 


uſe, of land may create what uſes he will in tee, for life, or years upon 


STU 


(1) See the ſtatute 29 Car. 2. c. 3. which makes a writing neceſſary. 

(2) The rexion why neither the King nor a corporation can de ſeifed to uſes, is becauſe an attachment 
does not lie againſt them out of chancery : ſee Plow. 555,—Jenk. Cent. 5. caſe 1.—Co, Lit. 19. b. 13th 
edit. and note 3 thereunto. | ? 
, 3) Sce more amply what perſons may be ſeiſcd to an uſe, in Bac, Abr. Uſes (E. 1.)—Fin, Air. Ut 
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Chap. 24. Of 4 U S E; 

it, and, ſuch uſes are good ; and the tenant in tail, or for life may 

perhaps grant their land for their own lives to the uſe of a third 
= vary ; yet if a tenant in tail for good conſiderations covenant to 
35 8. B. ſtand ſeiſed to the uſe of himſelf for life, and after of his eldeſt 
Curia. Co. a. ſon in tail; no uſe will riſe by this covenant, So if tenant in tail 
52. Paſche of an advowſon in groſs grant it by deed to one and his heirs to 
13. Jac. _ the uſe of himſelf for life, and after to the uſe of another in fee; 
Selene des this grant is void by the death of the tenant in tail. And if 


usSmith. . . 
vert nee a tenant in tail bargain and ſell his land by deed indented + 


Co. 10. 96. and inrolled ; hereby the bargainee hath an eſtate deſcendible to 
his heirs, but determinable upon the death of the tenant in tail. 
Yelverton's And if one covenant by indenture to ſtand ſeiſed to the uſe of 
op 7. CB. of White-acre which he hath not then, but he doth after- 
FI wards purchaſe it ; by this no uſe will riſe. And if one that 
hath but a term of years grant it to J. S. to the uſe of himſelf 
for life, Cc. this is no good uſe within the ſtatute, but a chan- 
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Dier 369. cery truſt only. The fifth thing to be reſpected, is the eſtate of Fifhly, in 


him that doth take by the conveyance out of which the uſes are 8 of 
. the eltate 


Co. 2. 78. derived: for howſoever where a man doth grant a fee- ſimple to 0 75. 
another and his heirs, he may limit what utes he will upon this gon bf i 
eltate ; and if a man make an eſtate for life to another, he may that doth 

3 limit an uſe thereupon ; yet if a man make a gift in tail o ano- take by the 

Lit. 4 ther, he can limit no ule thereupon. And therefore if one grant o eννẽt. 
his land to J. S. * and the heirs of his body, to the uſe of J. S. , P. x16 


and his heirs in fee, this limitation of uſe is void, and J. S. hath 

Trin. 14, hereby an eſtate in tail, And if a feoffment be made to 1. S. to 
lac. B. R. have and to hold unto him and the heirs of his body, to the uſe 
a uiged of him his heirs and aſſigns for ever; this uſe is void. And where 
Farklin One doth bargain and fell land for money, (in which caſe the 
caſe, law doth make an expreſs uſe,) no other uſe can be appointed. 
Dier 169. And therefore if A. for money bargain and ſell land to B. and his 
3 heirs, to the uſe of A. for lite, and after of B. in tail, and after 
8a 26 ; of A. in fee; all theſe uſes are void, for a uſe cannot riſe out of 
' *” a uſe. So if A. make a leaſe to B. for years rendring rent, to 
have and to hold to the uſe of the leſſor; this uſe is void as being 

bier agg 2 reaſon alſo. And if a feoffee to uſe, before the ſtatute of 
Co. 1. 136. uſes, had bargained and fold the land to one who had notice of 
W7- the former uf, no uſe had been made hereby: for there might not 
be two uſes in being of the ſame land at one time. And if A. 

enfeoff B. to the ule of C. and his heirs, with proviſo that if D. 

pay to C. one hundred pounds, that C. and his heirs ſhall ſtand 

ſeiſed to the uſe of D. and his heirs, this laſt uſe is void; for 

the uſe muſt ariſe out of the eſtate of the feoffee, and not out of 

the eſtate of the ceſtuy que uſe. 


Ca 1.176, ſpe& muſt be had, is the cauſe or conſideration : 
in caſes where uſes paſs by way of tranſmutation of poſſeſſion, as 


The ſixth thing whereunto re- Sixthly, in 


For howſoever reſbect of 
the cauſe or 


conſider a- 


by fine, feoffment, or recovery, there the conſideration is not at tion of it; 
all material; for he that doth make the eſtate, may appoint the uſe and what 


to whom he will without any reſpect to marriage, kindred, mone 
or other thing; for in this caſe his own will and conſideration 


ſhall be a 
ſufficient 
conſiderati- 


guideth the ule and equity of the eſtate; yet in bargains and on to rate 
ſales, and covenants to ſtand ſeized to uſes, it is otherwiſe : for or alter a 


„ will any uſe” riſe without a conſideration, ie. ſome matter that 
62. may be a cauſe or occaſion meritorious, which amounteth to s 
mutual 


there conſideration is ſo neceſſary that nothing will paſs, neither uſe, or not. 


486 


Averment. 


*P. 511. 


Relation. 


Of . #. U- 8 KE. Chap. 24. 
mutual recompence in deed or in law; which muſt be expreſſed 
or implied in the deed whereby the uſe is created, or elſe ſupplied 
by averment and proof (1). For howſoever in this caſe an aver · Dier 146. 
ment ſhall not be allowed and taken againſt a deed, that there was Co. 1. 196. 


no conſideration given, when there is an expreſs conſideration upon 11,5. Pier 


the deed ; yet when the deed expreſſeth no conſideration, or faith * 

[for divers good conſiderations] or the like, there an averment of 

a good conſideration given ſhall be received; for this is an aver- 

ment that may ſtard with the deed ; and without conſideration 
inrolment will not help. And therefore if one bargain and ſell 

his land to another by deed indented and inrolled without any 
conſideration ; it ſeems no uſe will riſe by this to the bargainee. 

So if one [tor divers good cauſes and conſiderations, or for divers 

great and valuable conſiderations] bargain and ſell his land to an- 

other, or covenant to ſtand ſeized of his land to the uſe of ano- 

ther that is not of * his kindred ; no uſe will riſe by this, unleſs it 

be proved that money or ſomething elſe was given for it. But if a 

man by deed in conſideration of money, (as, in conſideration of Plow. 301, 
the ſum of one hundred pounds to him paid, or in conſideration Bro. Fait. 
of a competent ſum of money to him paid, or otherwiſe promiſed _ 4 
to be paid, or in conſideration of other land, or of giving of st. 90. 
counſel, or the like] bargain and ſell, or by ſuch like words grant Cromp. Jur. 
his land to another in fee - ſimple, fee- tail, for life, or years; in 60. 61. Dier 
theſe caſes, the uſe will ariſe to the bargainee well enough. And 9. 
therefore if I covenant with B. that when he doth enfeoff me of Cromp. Jur. 
White-acre, Iwill ſtand ſeized of Plack-acre to the uſe of him 61. 

and his heirs, and he doth enfeoff me accordingly ; in this caſe, 

the uſe of Black-acre will riſe to B. and he and his heirs ſhall have | 

it according to the agreement. So if I agree with my leſſee for Bro. Expo- 
years, that if he pay me one hundred pounds, within his term, ſition of 
that I will ſtand ſeiſed of the land to the uſe of him and his heirs, words 44. 
and he do pay me the one hundred pounds accordingly ; in this 

caſe, the uſe will riſe, and he and his heirs ſhall have it according 

to the agreement. So if I covenant that my ſon ſhall marry the 

daughter of A. and 4. promiſe to give me a hundred pounds for 

the marriage portion, and I covenant that if the ſame marrizge do 

not take effect, I and my heirs will ſtand ſeized of the land to the 

uſe of J. and his heirs until the one hundred pounds be paid; 

in this caſe, a good uſe will riſe of the land accordingly, if the 
marriage do not take effect: but in all theſe and ſuch like caſes 

the coyenant muſt be by deed indented, and it muſt be inrolled ; 
otherwiſe no uſes will ariſe. And when the deed is inrolled, it 

ſhall take effect as from the beginning by relation, to avoid all 
intervenient eſtates and charges whatſoever. And in like man- Plow, 302. 
ner it is if one for no cauſe, or for no conſideration, las, be- 21 H. 7. 20. 
cauſe he is of his ancient acquaintance; or becauſe there hath 

been intire love or great familiarity between them; or becauſe 

he hath been his chamber-fellow, ſchool-fellow, or fellow-ſer- 

Vant ; of becauſe he hath done him good ſervice ; or becauſe. 

he was his maſter and taught him; or to the end that he may 

pay his debts and legacies and diſcharge his funerals; or for 


;. .urifer as tz the conſideration neceſſary to create a uſe, in 2 Bl. Com,330,-Gilb. 84.,—Bacen's 


i» ane 16i,—Bacs Abr. Uſes, &c. (E. 2.) 
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inte cauſes and conſiderations ;] if one, for any of theſe 
or any ſuch like cauſes and confiderations, covenant with ano- 
ther that he will ſtand ſeized of his land to the uſe of that other 
and his heirs, or that he and his heirs ſhall have the 1ard, Ec. 


by this covenant, whether it be inrolled or not, no uſe at all will 


Dier 374+ 


Co. 7. 11. 
10. 143.1. 
83. Plow. 
301. Lit. 
ſect. 284. 
Co. 1. 154. 


riſe. So if one covenant to ſtand ſeized to the uſe of J. S. (who 

is his baſtard fon) and his heirs; no uſe will ariſe hereby: and 

yet perhaps upon ſuch a covenant as this, whereupon no uſe nor Covenant. 
eſtate doth ariſe, an action of covenant may lie. But if one ſin 
conſideration of nature, kindred, blond, or marriage, with one's 

ſelf, or any of his blood, payment of debts, or for the like cauſe] 

or without any ſuch expreſs conſideration at all, * covenant to ſtand P. 512. 
ſeized to the uſe of himſelf, his wife, children, brothers, ſiſters, 

or couſins, or their wives; theſe are good conſiderations, and 

the uſes and eſtates thereupon thus raiſed and made, are good: 


and therefore if one covenant by his deed, without expreſſion of 


Plow. 301. 
Bro. feoff- 
ment al. 


ufes 54+ 


Curia Trin. 
10 Car. B. 
R. Hoſkin's 
caſe. 


any conſideration, to ftand' ſeized of his land to the ule of him- 
ſelf for life, and after of his wife for life, and after of his child 
in tail, or for life, and after of his brother in tail, or for life, or 
in fee, or in any ſuch like manner; theſe uſes will riſe, and the 
eſtates will' be well made hereby accordingly. So if I agree with 
another, that if he marry my daughter, from the time of the 
marriage they ſhall have my land to them and their heirs; in 
this caſe and by this agreement, if he do marry my daughter, 


they will have my land according to the agreement: ſo if I, 


being about to marry with a woman, covenant with J. S to ſtand 
ſeiſed of my land to the uſe of myſelf for life, and aſter to the 


uſe of the woman | am to marry for her life, and after to the 


uſe of the heirs of my body begotten on her; theſe are good 
uſes and eſtates that are made by this covenant; but here, by 
the way, this difference muſt be obſerved, where a man doth 
covenant, in conſideration of a marriage to be had, to ſtand 
ſeiſed ro an uſe, and the marriage doth not take effect, there no 
uſe ſhall ariſe: ſo alſo if the parties diſagree at their age of 
conſent: and ſo was it held in the lord Herbert's: caſe : but 
where one doth covenant to make a feoffment, or levy a fine 
to ſuch uſes, and the feoffment is made, or fine levied accord- 
ingly, there notwithſtanding the marriage doth not take effec, 
yet the uſe ſhall ariſe : for there he is in by the fine or feoff- 
ment, in which caſe there needs no conſideration, And therefore 
if A. covenant with B. that in conſideration C. is his kinſman, 
and in conſideration of a marriage to be had between C. and E. 
he will make a feoffment and other aſſurances to the uſe of him- 
ſelf for life, the remainder to C. and E. and the heirs of their 
two bodies, and after aſſurances are made accordingly by fine or 
feoffment, but they do not intermarry, but marry others; in 


this caſe notwithſtanding, E. ſhall have a moiety of the land. 


Co. 7. 40. 
11. 24. 
Dier 374. 


So if I covenant (in conſideration of the love I bear to my wife) 
to ſtand ſeized to the uſe of her and the heirs of my body upon 
her begotten, and after to the uſe of my brother ; hereby the ule 
will rife to my brother alſo, albeit he be not within the expreſs 
conſideration. So if one covenant with his two ſons, for the 
love he doth bear to them, to ſtand ſeized of his land to the 


uſe of himſelf for life, and after of his wite for lite, and — 
| | | ſe 


 Fa% 


488 ” Of a Us R. Chap. 24. 
of his two ſons in tail one after another; in this caſe, the .con- 
fideration is ſufficient to raiſe the uſe to the huſband and wife 
alſo. So if one (in conſideration of the love he doth bear to his Plow, 301, 

P. 513. brother) doth covenant to ſtand “ ſeized to the uſe of his bro- 
ther, and: the wife of his brother for life, or in tail ; in this caſe, 
the conſideration is ſufficient to raiſe the uſes to them both. So 
if I covenant (in conſideration of the marriage of my ſon with 
the daughter of another) to ſtand ſeized to the uſe of myſelf for 
life, and after of my ſon and his wife in tail ; theſe are good uſes 
and will riſe accordingly. If I covenant with J. S. to ſtand ſeized Plow. 30). 
to the uſe of him, his executors, &c. (he being none of my Dier 154. 
kindred) for twenty years, and after to the uſe of my ſon in tail; 
in this caſe, the uſe will not riſe to J. S. but it will riſe to my 
ſon well enough. For albeit the conſideration of money given by 
one, may be a conſideration to all the eſtates; yet the conſidera- 
tion of blood, Efc. is fingular, and will raiſe the uſe of that only 
to which it goeth: but if I covenant with B. in conſideration of 
the marriage of my ſon with the daughter of B- to ſtand ſeized 
to the uſe of R. (a ſtranger) for lite, and after to the uſe of 
Inrolment. my ſon and his wife in tail; in this caſe, the uſe ſhall riſe to R. 
albeit he be a ſtranger, and that for the ſupportance of the re- 
mainder, which cannot be without a particular eſtate ; and in all 
theſe and ſuch like caſes, no inrollment of the deed is neceſ- 
fary. If I (in conſideration of ten pounds given to me by my Co. 12. 24, 
ſon) covenant with him to ſtand ſeized of land to the uſe of #5: 7. 40. 
him and his heirs; in this caſe, no uſe will riſe without inrol- 
ment by the implied conſideration, becauſe there is an expreſs con- 
ſideration, et expreſſum facit ceſſare tacitum. And yet if I cove- Manrel's 
nant, in conſideration that J. S. is my ſon and hath paid me ten caſe. | 
pounds, that I will ſtand ſeized of land to the uſe of him and I Tag 
his heirs; in this caſe, the uſe will ariſe without inrolment. And Feofficent 
if I covenant in conſideration of one hundred pounds, and of a a1. uſe 15. 
marriage, to ſtand ſeized to the uſe of myſelf for life, and after 
of my ſon in tail; hereby the uſe is raiſed, and the paſſeſſion 
charged without inrolment. So alſo where a feoffinent is made, Co. 1. 24. 
fine levied, or recovery ſuffered, and no uſe declared thereupon ; PoRt. & St. 
and the ſame is without any conſideration of fine or rent; by this 97: 99, 101. 
the uſe is not changed, for it doth reſult to the feoffor, conuſor, 
oi recoveree, and he hath the eſtate as he had it before: but if, 
in theſe and ſuch like caſes, there be but a penny or a penny- 
worth of conſideration given, or any rent reſerved upon the feoff- 
ment, the uſe will riſe well enough to the feoffee, c. and if 
any tenure be created, as where a gift in tail, leaſe for life, or 
„pe s, is made; in theſe caſes, albeit there be no conſideration 
1 + given, yet the uſe will riſe well enough to the donee or leſſee, 
in (eſpe. of and eſpecially, if any rent be reſerved, for that is a kind of con- 
the manner ſideration: but if a leſſee for years grant over his term to another 
and frame of without any conſideration at all, it ſeems by this no uſe at all 
pr e will riſe to the grantee, and therefore the grantee ſhall hold it 
— 1 ta * the uſe of the grantor; ſed quere. The ſeventh thing 
uſes; and Whereunto reſpe is to be had, is the manner and form of words 
what man- uſed in the making and raiſing of uſes, wherein there is much 


rer = uſes regard to the mind and intention of parties: for if one covenant 
may be | > 
made, or in 
not. 


Chap. 


Co. 8. 94. 
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Sir Rowla 
Hayward 
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Reſolved 
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37 Eliz. 


21 H. 7. 
Plow. 30! 


301. 
Bro. feoff 
ment all 
uſe 16. 


Dier 374. 


Ca. 1. 32 


(i) If 
in 1 Co. C 
Buckley \ 
nien, tha 
conſtderal 


in conſideration. of twenty R paid him by J. S. to fland 

Co. 8. 94. ſeized of land to the uſe of J. S. and his heirs ; or if one cove- 

ant that 7. S. and his heirs ſhall have his land; if this deed be 

inrolled, this is a good bargain and ſale to raiſe the uſe, and will 

do it as well as when it is made by the words [Bargain and fell. 

Co. 2. in So if one, for good conſideration, by words of demiſe and grant, 

Sir Rowland make a leaſe of his land for à term of years; hereby the uſe will 
Haywaes + Tiſe to the leſſee, as well as if the leaſe were made by the words, | 
_ aſi. bargain and. ſell : et fic de femilibus. And yet if one, by words Inrolment. 

bert. C. B. Of bargain and ſell, convey his land to his ſon; no uſe will ariſe 

Paſch, 37 E. by this, except there be money paid, and the deed be inrolled, 

ind if one, in conſideration of money, grant his land to his ſon, 

or any other, by the word [enfeef] ; no uſe will riſe by this, un- 

leſs livery of ſeiſin be made thereupon ; becauſe the intent of the 

party in theſe caſes doth appear to be to paſs it in another man- 

Reſolved in ner; and if in the laſt caſe livery of ſeiſin be made, then the uſe 

Seiles caſe ſhall be guided by law; that is, if nothing be given, it ſhall be to 

37 Eliz. the uſe of the feoffor, and not amount to a limitation of uſe to 

21 H. 7. 18, the ſon. If one coyenant with his ſon, that his land ſhall re- 

Plow. 308, main, or that his land ſhall deſcend to him 3 this is A good cove- 
. nant to raiſe the uſe according to the limitation. And yet if one Covenant. 

e i coyenant with his ſon upon his marriage, that his land ſhall re- 

vſe 16. main, revert, or deſcend to his ſon in fee, or in fee-tail; by this 

no uſe will be raiſed, becauſe it is ſo incertain; but perhaps this 

may amount to a covenant, whereupon the ſon may have an ac- 

tion of covenant (i). If I covenant for me and my heirs, that 1 

and my heirs, and all others that are ſeiſed of my lands, ſhall be 

thereof ſejzed to the uſe of Fc. this is a good covenant to raiſe 

dir 550 the yſe, albeit it be in words of the future tenſe. If I cove- 

| nant with my eldeſt ſon, and ſtrangers, to convey my land to the 

fame ſtrangers to the uſe of myſelt for life, and after of my ſon 

in tail, £fc. and I grant by the deed, that the ſaid perſons ſeiſed 

of the ſaid land, ſhall be from thence ſeized to the ſaid uſes, 

and none other uſe, and no other conveyance is made ; it ſeems 

this is ſufficient to raiſe the uſe : and yet if I be ſeiſed of land in 

fee, and covenant with J. S. that A. B. and C. D. and their heirs, 

ſhall ſtand and be ſeized of this land to the uſe of Cc. it ſeems, 

Co, 1. 120. this js not a good covenant to raiſe the uſes. If a feoffment or 

other conveyance be made to the uſe of the feoffor and the heirs 

of his body, begotten on the body of M. the wife of S. T. and 

for default of ſuch iſſue, to the uſe of him and the heirs of his 

body, begotten of S. the now wife of V. K. and for default of 

ſuch iſſue, then to the uſe and performance of “ his laſt will, for * P. 515. 

ten years immediately after his death, and after the term ended, to 

the uſe of the feoffees and their heirs during the life of W. (eldeſt 

ſon of the feoffor (and after his death to the uſe of the firſt iſſue 

male of the body of the fesffor lawtully begotten, and the heirs 


1 


(1) If I covenant that my ſon ſhall have my land, this was held good by reaſon of the word covenant, 
in 1 Co, Chudleigh's caſe, and was cited out of S ymeur's caſe, in Dyer g6.— But Habart Chief Juſtice, (in 
Buckley v. Simmends, Winch. 61.) denied this; and Bridgman Chief Juſtice agreed with Hobart“ opi- 
ni n, chat it wanted conſiderat ion. But, per Bridgeman, if 1 will that my ſon ſhall have my land in 


conſideration of marriage, tho' the word covenant is waming, yet the ule is well raiſed, Sid, 26. 
| of 
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490. 


Incertainty. 


inglv. 


P. 516. 


F 
of the body of ſuch firſt iſſue male, and for default of ſuch firſt 
iſſue male to the ſecond iſſue male, Ic. ſin the fame manner; 


theſe are good limitations of uſes. So if a uſe be limited to J. F. Co. i. 
for life without impeachment of waſte; and after to the uſg of B. 


and C. their executors and adminiftrators for the term of twent 
57 and after to the uſe of C. and the heirs male of his body, 


92. 


c. theſe are good uſes. So if a uſe be limited after this man- Co: 6. 18. 


ner, vis, to the uſe of a man's laſt will and teſtament, or to Lit. {ee 


the uſe of ſuch perſon or perſons and of ſuch eſtate and eſtates 462, 463. 


as he ſhall limit and appoint by his laſt will and teſtament ; or 
to the uſe of ſuch perſon and perſons, or to ſuch uſes and pur- 
poſes as he ſhall by any writing under his hand and ſeal declare 


and appoint ; theſe are good limitations, If I covenant with Co, 1. 176. 


another, in conſideration of blood, Wc. that I will ſtand ſeized 
of my land to the uſe of ſuch of my ſons, or ſuch of my cou- 
ſins, as the covenantee ſhall name; in this caſe, after a nomina- 
tion made, the uſe will riſe well enough. But if I (for and in 
conſideration of ten pounds or the like good conſideration) cove- 
nant to ſtand ſeized of land to the uſe of ſuch perſons as the cove- 
nantee ſhall name; in this caſe, albeit the covenantee do nomi- 
nate ſome of my coulins, or blood, yet no uſe will riſe by this for 


the incertainty of it. If a feoffment or other conveyance be to 

the uſe of J. S. and his heirs, provided that if the feoffor pay 

ten pounds at ſuch a day, that then it ſhall be to the uſe of the 
feoftor and his heirs; this is a good limitation, and the uſe will 

riſe accordingly. A uſe may be limited to a woman durante vi- 

| Co. 4. 3. 
If a man be ſeized of two manors, and covenants to ſtand co. 11. 2 


duitate ſua, and this is good. 


ſeized of the ſame to the uſes following, wiz. of the one to the 
uſes of the covenantor for his life, and after to the uſe of his 
wife for life, and after to the uſe of his eldeft ſon in tail, 
Ec. and of the other manor, to the uſe of his ſecond ſon in 
tail, Ec. theſe are good limitations, and the uſes will riſe accord- 


If a man ſei 


lowing, vis. that J. S. (the conuſor) ſhall have one yearly rent of 


fifty pounds during his life to be iſſuing out of the ſame land, and 


as touching the land charged with the rent, &c. to the uſe of J. D. 


(the conuſee) until default of payment of the faid yearly rent, 


and then to the uſe of 7. S. and his heirs ſor ever; this is a 
good limitation and the uſe will riſe accordingly ; et fic de ſimi- 
libus. 


3 


zed of land in fee, agree with another, that a fine Co. 2. 69. 
ſhall be levied of it, and that the ſame ſhall be to the uſes fol- 7“ 


If a feoffment be made by J. S. to the uſes in certain in- Co. 10. 78. 


dentures * tripartite of the ſame date, and therein is declared 
that it ſhall be to the uſe of A. for life without impeach- 


ment of waſte, and after to the uſe of ſuch farmers, or te- 


nants, to whom he ſhall demiſe any part of the premiſſes for 
life, or lives, or for any terms of years, as in any ſuch demiſe 


| ſhall be limited and appointed, and after to the uſe of the 


performance of the laſt will of the ſaid A. and to the uſe of 
fuch perſon or perſons ſeverally to whom the ſaid A. by his laſt 
will and teſtamient ſhall appoint any eſtate, and after to the 
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, _ 1 Oc. theſe are good uſes, and the eſtates ſhall riſe ac- 
| cordingly, 

Co. 4. 3t- M0 x, "£00 be limited upon condition, and the condition may be 
annexed to one of the uſes, and not unto another. | 

Co. ſuper If lands be conveyed to J. S. and the heirs of his body, to the 

Lit. 19. uſe of J. S. and his heirs, or to the uſe of a ſtranger and his 
heirs ; this uſe will not riſe in this manner (1). Yet if lands be 
conveyed to J. S. and his heirs, to the uſe of him and the heirs 
male of his body and after to the uſe of a ſtranger and his heirs ; it 
ſeems this is a good limitation, | 

Hil. 6 Car. Tf one grant lands by deed to huſband and wife, to have and to 

B. R. Ad- hold to the uſe of the huſband and wife and of the heirs of their 

judge. two bodies; this is a good eſtate tail by this limitation, albeit he 
do not ſay habendum to them and their heirs, &c, but babendum 
to their uſes ; but otherwiſe it were if the uſe were limited to a 
ſtranger in this manner. | 

Pier 314 If lands be conveyed by J. S. to I. D. to the uſe of J. S. or to 
the uſe of his wife for life, or to the uſe of another for life, the 
remainder to another in tail or for life, the remainder to a third, 
his executors, c. for fix months, and after the fix months ended, 
to the uſe of a fourth and hie heirs ; theſe are good limitations, 
and the eſtates will riſe accordingly. 

Dier 290, If a uſe be limjted to the conuſee of a fine, or to a recoverer in 

a recovery, until he make a leaſe for forty years, and after to the 

uſe of the recoverees or conuſors and their heirs ; this is a good li- 
mitation, and the uſe will riſe accordingly (2). 

Co. 1. in Contingent uſes, or uſes in poſſe, may be created as well as uſes 

Chudleigh's in efſe ; and therefore if lands be conveyed to the uſe of a man 

cas 133. and the wife he ſhall afterwards marry, or to the uſe of his firſt, 
ſecond, or third wife ; or to the uſe of I. S. for life, and after to 
the uſe of the right heirs of JI. D. and J. D. is then living; or to 
the uſe of I. S. for life, and after to the uſe of him that ſhall be 
his firſt heir male, and the heirs of the body of ſuch heir male, 
Sc. all theſe, and ſuch like, are good uſes ; but they are uſes at |. , in 
the common law ſtill, and are not executed by the ſtatute until they reſvedt Ye. 
come in eſſe. The laſt thing whereunto reſpect is to be had, is the nature 
the nature and quality of the uſe: and herein it is to be known, and quality 
that a man may * at this day by act executed in his life time, or ef che ule, 

Co. 1.26. by his laſt will and teſtament at his death, give his lands, tenements * P. 517. 

5. 131. 4. or hereditaments, to any perſon or perſons not corporate, and their Charitable 

13. heirs, for any religious, charitable, or civil uſe, as well as for any uſes. 
private uſe : and therefore a man may ſo diſpoſe of his lands for the 
finding of a preacher, erecting or maintenance of a ſchool, relief 
and comfort of maimed ſoldiers, ſuſtenance of poor people, repara- 
tions of churches, high-ways, bridges, diſcharging of the poor in- 
habitants of a village of the common charges, to make a ſtock for 
poor labourers in huſbandry, and poor apprentices, and for the 
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(1) A tenant in tail cannot be ſeized to any uſe expreſſed ; for the St. of We/im. 2. ch. 1. de dinis has 
ſo appropriated and fixed the eſtate tail that neither the donee nor his iſſue can execute this ue. 
Jenk. Cent. 5. cae 1. : 

2) See further by what words-uſes may be created, in Yin, Abr. uſes. (E. 4 )—=Gilb. on Uſes 60. 

p marriage 


We: - | AU © VU $ A Chap. 24. 
marriage of poor vicgins, or other ſuch like uſes, and theſe uſes 
are not prohibited hy any ſtatute : and it is good policy, upon every 
ſuch feoffment or eſtate to reſerve to the feoffor and his heirs ſome 
ſmall rent, or to ſet down ſome ſmall conſideration: but theſe 
uſes are not ſuch uſes as are executed by the ſtatute of uſes, neither 
are they to be reſembled to the uſes aforeſaid ; for in this caſe, if 
there be any miſ-imployment of the lands, or breach of the truſt 
by the parties truſted, redreſs is to be had of the lord chancellor or 
lord keeper by a ſpecial courſe of proceeding. For which, fee the 
ſtatutes of 39 Elis. c. 6. 43 Elix. c. 9. 7 Fac. c. 3. (1). But if 
Superſtiti- any man have heretofore given, or hereafter ſhall give, any lahds, 
ous uſes. tenements or hereditaments, by act executed in his life, or by his Stat.1;R. ;, 
laſt will at his death, to any perſon ſingular or corporate, in fee- c. 5.37 H.8. 
ſimple, fee - tail, for liſe, or years, to the intent or upon condition ©4- 1 Ed. 6. 
to maintain any ſuperſtituous uſe, as to find a chaplain, and have * 
the ſervice of a prieſt to ſay maſs, or to have a prieſt or other man 
to pray for the ſoul of any dead man in ſuch a church or other 
lace, or to have or maintain perpetual obites, lamps, or torches, 
2 to be uſed at certain times, to help to ſave ſouls out of the 
ſuppoſed purgatory; all theſe and ſuch like uſes are void; and the 
lands that are ſo given to ſuch ſuperſtituous uſes are to be forfeited, 
and given to the king, and he ſhall have them; and yet if there be 
any Charitable uſe intermixed with the ſuperſtitious uſe, and they 
may be diſtinguiſhed, the King ſhall have only ſo much as is given 
to the ſuperſtitious uſe, and not that which is given to the charita- 
ble uſe alſo ] for which, ſee Adams and Lambert's caſe at large, Co. 
4. 104. (2). | | | 
8. Declara- As touching the declaration of uſes, i. e. the manifeſtation or Co. 1. 176. 
tion of uſes: agreement of the parties, to what uſes and intents the aſſurance 176. Dier 
_ 1 * made ſhall be, theſe things are to be known: 1. that uſes may be 9. C. . 5 
uſe of land | 7. 
may be de- declared or averred on a fine, feoffment, or recovery of land; but 
elared upon On a bargain and ſale of land, no uſe may be declared or averred, 
any aſſu- but what the law doth make. And upon a covenant of uſes, no 
| rake2, ant Other uſe may be declared or averred, but what is contained 
ot Cs * within the deed. 2. Every one may declare and diſpoſe the uſe Co. 2. 5. 
ent declara- Of land according to the eſtate that he hath in the land; for the Pier 292. 
tion of ſuch declaration and diſpoſition of the uſe doth enſue the ownerſhip of 
uſe, or not.! the land, ſicut umbra fequitur corpus, And at this day the uſe 


F. 518. goth draw the land to it, as the body or principal doth, the ſhadow 8 
or acceſſary: and therefore the owner of the land, or he from 70. 6. 23 
whom the land doth move, ought to limit and declare the uſe of 63. 
the land ; as if the hufband and wife levy a fine of the land, where- Dier 290 
of he is ſeiſed in the right of his wife; the huſband alone may de- _ 5 
clare the uſe of this fine, and this declaration ſhall bind the wife, . 36 


albeit her aſſent to the limitation of the uſes do not appear, if her 
diſſent doth not appear; but in this caſe, it is moſt proper to 


have a declaration of the uſes by the huſband and wife both; | 
for ſhe alone, becauſe ſhe is ſub, poteflate wiri, cannot declare or : 4 2 
limit any uſe ; neither can the huſband alone limit-any uſe againſt Id aa 
3 who is by 
DE the ſtatut 
(1) See fully what deviſes for charitable purpoſes are good, in Duke's law of charitable Uſes, 10s, ee 2 
c. and what ſhall be a good appointment to a charitable uſe, in Com. Dig. Uſes. (N. 11.) — Chan- equent d 
cery (2 N. 2.) enacts, tt 
frauds, u 


) See further what uſes are ſuppreſſed as ſuperſtitious, in Com. Dig. Uſes. (M). 


her 


her good will, becauſe he hath not the eſtate of the land: and 
therefore, if A. and B. his wife be ſeized of land in the right of his 
wife, and ſhe, without the conſent of her huſband, covenant by 
indenture with C. and D. 14 Martii, 14 Elix. that a fine ſhall be Huſband 
levied of this land, and that it ſhall be to the uſe of herſelf for and wife. 
life without impeachment of waſte, and after to the conuſees for 
their lives, to the intent that they ſhall ſuffer I. S. to take the pro- 
fits for his life, with diver remainders over; and afterwards, and 
before the fine levied, the huſband alone by another indenture 21 
February 22 Eliz, (wherein the wife is named a party) without the 
conſent of his wife, doth agree that a fine ſhall be levied to the 
uſe of him and his wife, and after to the uſes limited by the wife's 
indenture, and after the fine is levied accordingly ; in this cafe, al- 
beit the variance be in one particular only, and the limitations in 
all the reſt of the uſes and eſtates do agree, yet all the fame limita- 
tions by both indentures are void, and the uſe upon the conveyance 
is left to conſtruction of law, and therefore ſhall be to the wife 
and her heirs for ever: and yet if the huſband and wife agree in the 
limitation of the uſes for part of the land, and differ in the reſt, the 
limitations for ſo much as they agree-in are good, and void for the 
reſidue: and in theſe caſes, where the declaration is good, the 
the wife and her heirs ſhall be bound by it. So if two joint-tenants Joint- te- 
are, and they, or two others having ſeveral eſtates, join in a fine, nants. 
and one of them declare the uſe in one manner, and the other doth 
declare the uſe in another manner; this declaration is good for 
either of their parts; for the declaration ſhall be governed accord- 
ing to their eſtates. And if an infant, or a man non ſane memoriæ, Infant. 
doth declare the uſe of a fine levied by him, this declaration is good, 
| and ſhall bind him ſo long as the fine ſhall continue in his force 
Co. 2. 73. 5. (1). 3. This declaration of uſes may be made * either by deed * P. 519. 
indented, (which is the moſt uſual and ſafe way,) or by deed-poll ; 
as where the parties do by ſuch a writing agree that an aſſurance 
paſſed, or to be paſſed, ſhall be to ſuch and ſuch uſes ; as that a 
fine ſhall be levied by ſuch a time, and that it ſhall be to the uſe of 
one for life, of another in tail, and of another in fee. Or it may 
be made by a verbal agreement without any writing at all ; as 
where an agreement is ſo had, and made between two or more, 
x that a fine or recovery ſhall be had, and ſhall be to ſuch and ſuch 
Co. 2. 69. uſes, and the fame is had accordingly ; in this caſe, this is a ſuffi- 
ent declaration, being proved; but it is not ſafe in theſe caſes to 
63. depend upon ſlippery memory (2). 4 This declaration by word 


D * CY yy * 
5 or writing, may be made before, at, or after the time of making 
Co. 9. 8. the aſſurance: and therefore one may covenant or agree that J S. 


Dier 136. ſhall recover againſt him, or that he will levy a five, or make 


—_ — 


(1) See accordingly Mansfield's caſe, 12 Co. 124.— Pig. on Rec. 72.—2 And. 163. 

(2) But now by ſtatute 29 Car. 2. c. 3. All declarations or .creations of truſt or confidences of any 
Janis tenements or hereditaments ſhall be manifeſted and proved by ſome writing, ſigned by the party 
who is by law enabled to declare ſuch truſt, or elſe they ſhall be utterly void, and of no effect. After 
the ſtatute of frauds it was doubted, whether it was not neceſſary to declare the uſes of fines or of com- 
mon recoveries either at, or previous to, the time of levying or ſuffering thereof; and whether a ſub- 
ſequent declaration of the uſes would not have been void; and therefore the ſtatute 4 Ann. c. 16, § 1s. 
enacts, that ſuch ſubſequent declarations of uſes ſhall be good and effectual. Since the ſtatute of 
frauds, uſes may be declared by writing only without ſeal. per Helt Ch. 1—7 Mod. 76. of 
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a feoffment to I. S. of ſuch land, and that the ſame ſhall be to th | 
uſe of, c. And if one make a feoffment, he may declare the 
uſes of it at the ſame time, and that within the ſame or in ano- 
ther deed at his pleaſure: and if the aſſurance be paſt, and no 
declaration of uſes had before, or at the time of paſſing it, a decla- 
ration may be ſubſequent, vis. that the ſame affurance was and 
ſhall be, and recoverors, Ic. ſhall ſtand and be ſeiſed to ſuch and 
ſuch uſes ; for an indenture ſubſequent may direct and declare the 
uſes of a fine or recovery precedent. But herein theſe diverſities 
are to be obſerved ; when precedent indentures are made to direct 
the uſes of a ſubſequent aſſurance, and after the aſſurance is made 
Averment. accordingly, there no averment ſhall be taken by word, that the 
ſame aſſurance was to other uſes than are declared by the inden- 
ture: but againſt an indenture ſubſequent, declaring the uſes of an 
aſſurance precedent, an averment may be taken, that there were 
other uſes expreſſed and limited, before or at the time of the aſſu- 
rance, than are contained in the indenture. If a precedent inden- 
ture be made to direct the uſes of a ſubſequent aſſurance, when the 
aſſurance comes, the land is bound, and the conuſor or recoveree 
cannot by any act of his, after the recovery had, charge or avoid 
it; but if the declaration be ſubſequent, if in the interim, be- 
tween the aſſurance had, and the declatation of the uſes, the co- 
nuſor or recoveree ſell, give, or charge the land to others; this ſub- 
ſequent declaration will not ſubyert the mean eftates, charge or 
intereſts ; unleſs it can be otherwiſe proved, that, by a certain and 
compleat agreement of the parties, the aſſurance was had and made 
to theſe uſes. 5. When the agreement for the limitation of uſes is 
precedent, whether it be by writing or word, it is but directory, 
and doth not bind the eſtate, until the ſame aſſurance be afterwards 
had ; and therefore by a new agreement or declaration made in 
4 P. 520. the ſame manner as the * former vis. in writing, if the former be 
ſo, and between the ſame parties, either before or at the time of 
the ſame aſſurance paſſed, new uſes may be made and the former 
uſes changed (1): but when the ſame aſſurance is purſued accord- 
ingly, and no intervenient alteration is made, it ſhall be expounded 
to be to the ſame uſes, and ſhall bind the parties; and no naked 
averment ſhall be received of any latter or other agreement contrary 
to the indentures, 6. The declaration of the uſes muſt be certain, 
and that eſpecially in three things ; in the perſons to whom, in 
the lands, Sc. of which, and in the eſtates by which, the uſes 
are declared (2); and if there want certainty in either of theſe, 
the declaration is not good; and it muf be compleat of itſelf 
without any reference to indentures, or other writings to be made 
afterwards, for then it is but an imperfect communication, and 
no compleat declaration, 7. Where an indenture precedent is 
to limit the uſes of a ſubſequent fine or recovery, and is not 


— 


(r) And the revocation of the former uſes will be good, though it be but by a writing and not bys 


deed; for where the conveyance enures by way of tranſmutation, the uſe is according to the intent of 
the party; and 'tis no matter how that intent is manifeſted, ſo as it may be known, Foes v. Morley, 
8hew. Parl. Ca. 140.—8. C. 1 Salk. 677. and ſee the caſes in the margin of the laſt edition of that re- 
rter, : 
(2) It is not neceſſary in declaring an uſe, if there be a tranſmutation of poſſeflion, to uſe the very 
word uſe, Any expreſſion whereby the mind of the party may be known, that ſuch = one ſhall have the 
land, is ſufficient, per Halt. 12 Med. 162. 
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| purſued in ſome circumſtance of time (1), perſon, quantity, or 
the like ; yet if no other new mean agreement may be proved, the 
aſſurance ſhall be in judgment of law to the uſes contained in the 
ſame indenture ; but if the variance be in theſe particulars, and 
the form of the indenture be not purſued, there an averment with- 
out writing may be taken, that the fine or other aſſurance was to 
other uſes than are contained in the indenture : and if none ſuch 
can be made, then it is left to conſtruction of law (2). And there- 
fore if 4. be ſeiſed of divers manors in fee, and by his indenture 
dated 10 Martii, 21 Eliz, doth covenant with B. and C. that he, 
before the end of Trinity term next, will by fine, or other con- 
veyance, aſſure one of theſe manors to them, and that the ſame 
aſſurance ſhall be to the uſe of A. and E. his wife, and of the heirs 
of A. and the twenty-eighth day the deed is inrolled ; and, the 
twenty-ninth day of the ſame month, he doth: by another inden- 
ture covenant with the ſame C. and D. to convey all the ſame 
manors to the ſame C. and D. before the annunciation next, and 
that the ſame aſſurance ſhall be to the uſe of 4 and the heirs male 
of his body, and for default of ſuch iſſue, to the uſe of divers 
others in remainder, and by this indenture doth covenant, chat if 
he ſhall not ſufficieatly convey this land by the day, that he will 
ſtand ſeiſed to the ſame uſes, Ic. and no fine is levied by the end 
of Trinity term, but, the ſeventeenth of September following, a 
note of a fine is acknowledged to B. and C. and the heirs of 
B of the land within the firſt indenture ; and, the eighteenth of 
the fame month, another note of a fine is acknowledged to C. and 
D of the ſame and other land in the laſt indenture, and both theſe 
fines are eatred in Ofabis Mich. following; in this caſe, theſe fines 
cannot be directed and declared by both indentures, and therefore 
it ſeems the declarations are void (3). 
Co. 4.4. As touching averment of utes ; i. e. the proof of uſes by wit- 6.Averment 
5. 20. 25. neſſes, theſe things are to be known; that where any uſe is ex of uſes ; and 
Dot. & St. preſſed upon a charter of feoffment, no other uſe contra or preter —— 
95 „„ the uſe * which is expreſſed, ſhall be admitted. But in caſes of be „ 
Co. 2. 57. ; * 
fines and recoveries wherein no uſes ate expreſſed, other uſes than upon any 
2 what law conſtruction will make, may be thewed and proved to be aſſurance; 
agreed upon; and the ſame. aſſurances thall be to ſuch uſes, as by _—— 
proof jhail be made to appear to be the intent of the parties: as , rar 
if a man and his wife ſell her land for money, and after levy a fine averment, 
to the vendee and his heirs; in this caſe, it may be averred it was or not. 
for money; and tis ſhall carry the uſe to the vendee without“ P. 521. 
any declaration of uſe, which otherwiſe would reſult to the 
woman and her heirs: and yet if a fine be with a grant and 


(i) Where there is an agreement to ſuffer a recovery, and uſes are drc!:red, if the recovery is after 
ullered, though it varices in point of fim rom the recovery -covenanted to be ſuffere?, yet it there is 
no ubſequent declaration of ules, the recovery will enure to the uſes ſo declared; per Ld. Hardwicke, 
1 4. l. 7. 0 

(2) Where the uſes of a recovery are declared by deed precedent, no new or other uſe can be averred 
by parol, unleſs there was ſome variance between the deed and the recovery; and in cale of a deed pre- 
cedent, if the party ſet up other uſes, he mult confeſs and avoid: but where they are by deed ſubſequent, 
new or other uſes may be averred without ſhewing the deed, though there be no variance, Ec. becaule 
there was an intermediate time when there might be ſuch agreement made, and the uſes stiſe by the re- 
covety according to that agreement; and if a deed ſubſequent be ſet up, the other may traverſe thcle 
uies. Per Hit Ch. J. in Tregame v. Fletcher. 1 Salk. 677. 

(3) See tur her as to the doQtiine of declaring uſes, in the books referred to in the concluding notes to 
tle chapters on fines and recoveries z and in Fin, Ar. Ui (T. 2), Es. 

render, 
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render, no averment to prove it to be to other uſes than what are 
contained in the fine ſhall be received. And where the uſes of a Co. 9. 8. 
conveyance be declared by indenture before or at the time of the 
ſame conveyance, no averment ſhall be recerved of any other uſes 
than what are contained in the indenture : but if the indenture of 
declaration be ſubſequent, there an averment lieth and ſhall be re- 
| ceived, that there were other uſes agreed upon at or before the 
time of the conveyance made. And where an agreement is made Co. g. 26. 
to levy a fine, or ſuffer a recovery, before or at a time certain, 
and that it ſhall be of ſuch and ſuch lands, and to ſuch and ſuch 
er ſons; and after it falleth-out that the fine, or recovery, is not 
had by that time, or not of the fame land, or not between the fame 
perſons z in theſe caſes an averment may be had of other uſes and 
of another agreement (i). 
9. To what Where the uſes of an aſſuranee are certainly agreed upon and Do. & st. 
uſe an aſſu- declared between the parties thereunto, there regularly it ſhall be 95- 
_— de to ſuch uſes as are declared and agreed upon, and to none others. Perk. ſed. 
by conſtruc- But if a conveyance be made of land by fine, feoffment, or reco- — 1. 405 
tion of law; very, and no uſes thereof declared and agreed upon, the law will pier 18. 
and how limit and-appoint the uſe according to equity and conſcience. And Cromp. Jur. 
the _ therefore if a man levy a fine, make a fe „or ſuffer a reco- 62 
A 1 very of land without any conſideration; the law will adjudge the + pa 
by a deed uſe to be in the feoffor, conuſor, or recoveree who doth part with 5 
ſhall be the land: and ſo if a man make a feoffment to the intent to per- 
eoaſtrued. form his laſt will, or to the uſe of his laſt will, or to ſuch perſons 
as he ſhall limit by his laſt will; in all theſe caſes, the uſe ſhall be 
in the feoffor and his heirs, while he doth live to diſpoſe at his 
leaſure. And ſo if one make a feoffment of land to L S. and his Baker'scaſe. 
te to the uſe of . S. for twenty years, and limit the uſe no Co. B. Hil, 
further; in this caſe, the reſidue of the uſe after the twenty 37 Elis. 
years, ſhall be to the feoffor and his heirs: but if in theſe caſes 
there be any conſideration of money or the like, though never ſo 
little given, or any rent reſerved upon the feoffment, the law will 
adjudge the uſe in the feoffee, conuſee or recoveror: and yet in poa. & 8. 
that caſe alſo, if other uſes be expreſſed upon the deed, it ſeems it 9g. 
ſhall go to the uſes expreſſed ; as if A. for twenty pounds paid by 
P. 522. B. enfeoff B and his heirs, to the uſe of C. and his heirs. If the Co. 2. 57. 
huſband and wife levy a fine of the wife's land without conſider- 58. 
ation and without any declaration of uſe, the law will adjud 
this to be to the uſe of the wife and her heirs; but if they ſe 
her land for money, and aiter levy a fine thereof to the vendee ; 
this ſhall be to the uſe of the vendee and his heirs. And if a 
man be ſeiſed of land of the part of his mother, and without any 
conſideration make a feoffment in fee of it; this ſhall be ſaid to be 
to his uſe in the ſame nature he had it beſore (2). So if two 


(+) See further in what caſes averments may be made of uſes, in Bac. Abr. Uſes (E. 3.) — Vis. Abr. 
Uſes (O. 6. a 

( « The 3; EE is ſaid in Hebart 31.—but the caſe in Hob. is denied to be law (and conſequedtly the 
paſſage above ſupported) by Lord Chancellor Macclesfield, who ſays, that in the caſes of Gidbolt v. Free- 
fone, 3 Lev. 406. and in Abbot v. Burton in 1 Salk. 591, it was ſolemaly adjudged, that the uſe, whe- 
ther expreſsly declared by the feoffor, or permitted to ariſe by implication, was the ſame thing, and 
would go to the mother's ſide. But where à man ſo ſeiſed on the part of his mother, levies 2 fine ſar 
dene grant et render, it operates as a feoffment and re- feoffment, and giver a new eſtate deſcendible to 
the heirs general. Price v. Langferd, 1 Salk, 337. 
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joint-tenants be of land, the one in fee-ſimple, and the other but 


for life, and they without any conſideration levy a fine of it, and 
make no declaration of uſes ; the ule ſhall be to them of the fame 
eſtate as they had before in the land. So if 4 tenant ſor life of 
land, and B. in reverſion or remainder, levy a fine of this land ge- 
nerally, this ſhall be to the uſe of 4. for life, and to the uſe of B. 
in fee afterwards as it was before. So if A. be ſeiſed in fee of an 
acre of ground, and he and B. join together and levy a fine of it to 
another without any conſideration ; this ſhall be to the uſe of A. 
and his heirs only, 


If one make a gift in tail, or leaſe for life, or years, albeit it 


be without any conſideration of fine, or rent, yet the law will 
* the uſe in the donee, or leſſee and not in the donor or 
eſſor. | 

If one at this day by deed indented bargain and ſell his land to 
another for money, and doth limit no eſtate, but the deed is Ha- 
bendum to him only, and not Habendum to him and his heirs, or 
to him and the heirs of his body, or to him for life ; howſoever in 
this caſe, before the ſtatute of uſes was made, it was otherwiſe, 
yet now the common received opinion is, that by this there doth 
paſs only an eſtate for life, and not a fee-ſimple. 

If a — be made to J. S. and his heirs, to the uſe of J D. 
without any more words; by this limitation J. D. hath only an 
eſtate for life: ſo if a feoffment be made to J. S. ard his heirs, to 
the uſe of J. D. for ever, without ſaying [and his heirs ;] hereby 
I. D. hath only an eſtate for life: and ſo of other uſes the conſtruc- 
tion ſhall be according to the rules of law. 

If a uſe be limited to I. S. and his heirs until H. ſhall come from 
beyond the ſea, and attain his full age or die, in this caſe, if he 
come from beyond ſea, attain his full age, or die, the uſe ſhall 
ceaſe. 

If one covenant to ſtand ſeiſed to the uſe of 4. his eldeſt ſon 
and the heirs male of his body, and after to the uſe of B. his ſe- 
cond ſon in tail in the ſame manner, or according to the limitation 
to A. by this B. hath an eſtate tail to him and the heirs male of his 
body, 


If a feoffment in fee be made to the uſe of a man and his wife “ P. 523, 


for their lives, and after to the uſe of their next iſſue male to be 
begotten, in tail, and after to the uſe of the huſband and wife, and 
of the heirs of their two bodies begotten (they having no iſſue male 
then ;) by this the huſband and wife are tenants in ſpecial tail 
executed ; and after they have iſſue male, they are tenants for life, 
the remainder to the ſon in tail, the remainder to theai in ſpecial 
tail. 
If one make a feoffment to the uſe of himſelf for life, and after- 
his deceaſe to the uſe of Alice whom he doth intend to marry, un- 
til the iſſue he ſhall beget of her ſhall be of the age of twenty-one 
years, and after the oe cometh to that age, then to the uſe of 
the wife during her widowhood, and the huſband die without if- 
ſue; by this the wife ſhall have an eſtate at leaſt during her wi- 
dowhood. | : 

If I covenant with B. in copſideration that he will marry my 
daughter, that from the time of the marriage I will ſtand {eiſed 
to the uſe of myſelf for lite, and after to the uſe of C. a firan- 
ger and the heirs male of his body, and after to the uſe of 
B. and my daughter and the heirs of their two bocies; in this 


coſe, albeit the uſe limited to C. the ſtranger be void, yet it 
K k ſeems 
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ſeems B. and my daughter ſhall not have the land till the death of 
C. without iſſue, but that my heirs ſhall have it till that time. 

If I covenant with B. to ſtand feiſed to the uſe of myſelf for life, co. 1. 155. 
and after my death to the uſe of C. a ſtranger for the term of twen- 
ty years, and after the end of the term to the uſe of my ſon in tail; 
in this caſe, the uſe limited to C. is void, and my fon after my death 
ſhall have the land: but if the words of the covenant be [and af- 
rer the end of twenty years] inftead of [and after the end of the 
term] my ſon ſhall not have the land until the'twenty years be ex- 
pired (1). See more in expoſition of deeds. chap. 5. 

8. Where All ſuch uſes, as are not within, nor executed by the ſtatute of Co. 1. 
and how 27 H.8. but remain at the common-law, may be deſtroyed, diſcon- Ty 
| view - _ tinued, or ſuſpended, as uſes before the ſtatute might have been. 
8. And therefore contingent uſes may be extinguiſhed or ſuſpended at 
and deſtroy- this day. As if a man, ſeiſed of land in fee, have three ſons A. 
ed, or ſul- B, and C. and he make a feoffment of his land to divers feoffees, 
pended or to the uſe of them and their heirs during the life of 4. and after 
"the to the uſe of the firſt ſon that A. ſhall beget and the heirs male of 
ancient uſes the body of ſuch firſt ſon ; or if a feoffment be made to the uſe 
ſhall be re- of a man and the wife that he ſhall marry, or the like ; if, in theſe 
vived by the caſes, the feoffees make a feoffment over before the contingent uſes 
e uk de happen to be in eſſe, as before A. have any ſon, or the man take a 
„wife, Ec. albeit it be to one that hath: notice of theſe uſes, yet 
the uſes are deſtroyed for ever, and the feoffees cannot enter and 
* P.524. revive * them contrary to their own feoffment : and if in theſe caſes 
the feoffees, before the contingent remainder veſt, be diſſeiſed, 
hereby the uſes are ſuſpended ; but then by the re-entry of the 
feoffees the ancient uſes will be revived again: and therefore, if 
the feoffecs releaſe to the diſſeiſor, and ſo bar themſelves of their 
entry, the uſes are extinguiſhed and ſhall not be revived, and the 
party grie ved hath no reinedy but in chancery againſt the feoffees 
for breach of truſt. And if the feoffees in the firſt caſe die before 
A. have any ſon born, the contingent remainder is gone: as where 
a feoffinent is made to the uſe of the feoffor for life, and after to 
the uſe of the right heirs of J. S. in fee, and the feoffor die before 
J. S.; in this caſe, the remainder is gone, for a remainder cannot 
be without a particular eſtate, no more of a uſe than of an eftate 
made in poſſeſſion: and ſuch a remainder muſt veſt during the par- 
ticular eſtate, or at leaſt eo inſtanti when the particular eſtate doth. 
end (2). . 

If a feoffment be made to the uſe of J. S. and the wife he ſhall co, 1. 136, 
afterwards marry, and of the heirs male of their bodies; and J. S. 
makea feoffinent of this land to another before he take a wife; here- 
by the contingent remainder is deſtroyed. 

If A. infeoff B. and his heirs, to the uſe of C. and D. his wife, Hill. 2 Cars 
and the heirs of the ſurvivor of them, and C. make a feoffment Scaccar. 
to 5 agg dieth ; this feoffment doth deſtroy the contingent re- AdJudged, 
mainder. | 


— 


(1) The particular ſignification given to the word “term, in our ancient law books, and particularly 

in the Rector of Chedingten's caſe, from which the paſſage in the text is taken, has been exploded by 

| the _ of * Bench in the caſe of Mrigbt on the demiſe of Plowden v. Cartwright, for the reaſons 
in 1 Burr. 202. | 

(2) The doQrine of contingent uſes, and the /cintilla juris which remains in the feoffees to enable 

them to enter and reveſt the old uſes, is very fully explained in Chudleigh's caſe, 1 Co. in Wegg and Dit 

ters 2 Rel. Abr. 796. pl. 11.—Gilbert's Uſes, p. 175. and Hales v. Rifley, Pollexfin, 369.—there are alſo 

tome very learned and ingenious obſeryations on this ſubj ect, in Frarne's Cent, Rem, 3d. edit. 218 to 227. 
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Dier 1856, When the eſtate, out of which the uſes do ariſe, is gone, the 
uſes are gone alſo ; as if a leaſe be made to A. for his lite, to the 
uſe of B. for his life; and 4. die; hereby the eſtate of B. is 

one. | 

Alſo uſes of lands may be gone by revocation, whereof ſee in 
the next part. 

Co. ſuper Proviſoes and powers of revocation of uſes of lands are very g. Where a 

Lit. 237. 7. frequent in voluntary conveyances (whether by feoffment or other- power to re- 

ge 170. Wiſe) that paſs land by way of raiſing of uſes, and are executed Voke uſes of 

— 10% by the ſtatute of 27 H. 8. and the inheritances of many depend — 

Dicer 372. thereupon. As if a man ſeiſed of land in fee have divers ſons, how the 
and he covenant to ſtand ſeiſed of that land to the uſe of him- ſhall be ta- 
ſelf for life, and after of his eldeſt ſon in tail, and for want of ken; and 
ſuch iſſue, to the uſe of his ſecond ſon in tail, c. with a pro- what revs 
viſo that it ſhall be lawful for him at any time during his life to ere — 
revoke any of the ſaid uſes, and to limit and appoint other uſes, ſuch power 

Oc. Or if A. by indenture between him and B. his heir apparent ſhall be 

an infant, covenant with B. for the advancement of his blood, $994 and 
Sc. to ſtand ſeiſed to the uſe of himſelf for life, and afiet to . 
the uſe of his ſaid heir apparent and the heirs male of his body, 
and after to the uſe of his right heirs, provided that if 4. by 
himſelf or any other during his life thall deliver or offer to B. a 
ring of gold to the intent to“ make void all the ſame uſes, that * P. 525. 
then the faid uſes ſhall be void, and he may limit new uſes: or 
if A. by indenture covenant with B. to ſtand ſeiſed to the uſe of- 
himſelf and his wife and his daughter for their lives, and after, 
Nc. provided that if the ſaid 4. during his life and after the 
debts mentioned in the ſchedule annexed to the indenture ſhall be 
paid, ſhall be diſpoſed to determine, diſannul, change, alter, en- 
large, diminiſh or make void the uſes, or eſtates, or any of them, 
of the premiſes or any part thereof, and by writing indented un- 
der his hand and ſeal ſubſcribed in the preſence of three witneſſes 
ſhall declare his mind to be ſo, that then t!-e ſame uſes ſhall be 
void ; all theſe, and ſuch like proviſoes, being coupled with a uſe 
are allowed to be good and not repugnant to the former eſtates. 
But in caſe of ſuch a feoffment or other conveyance, whereby the 
feoffee or grantee is in by the common law, as where A. doth in- 
feoff B. and his heirs to the uſe of B. and his heirs, it is ſaid 
ſuch a proviſo is meerly repugnant and void. And as touchin 
theſe proviſoes or revocations, theſe things are tobe known ; 1. Theſe 
Tevocations are favourably interpreted, becauſe many mens inhe- 
ritances depend upon it : and therefore he that hath this power may 
revoke part of the uſes at one time, and part at another time; and 
the revocation of the old may be made, by the making of new 
uſes without any expreſs revocation ; and by the ſame conveyance 
whereby the old uſes be revoked, the new uſes may be created 
and limited, and then the former uſes do ceaſe ipſo facto by this 
revocation without any entry or claim (1): as if one covenant to 


(1) A power of revocation if excuted of the whole eſtate, can be executed but once, and not fettes 
queties but if the perſon to whom the power of revoking the old uſes and of limiting new ones is re- 
ſerved, does, in the deed of revocation, annex a power of revoking the uſes thereby declared, it will be 
good, and he may afterwards execute that power accordingly.— Hlele v. Bond, Free. in Canc. 474.— 
A perſon who has a power of revocation, may revoke part at one time and 2 at another, but not the 
ene part twice, unlels he reſerves a new power of revocation, | Ce. 173. b.—2 Burr. 1148. 
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ſtand ſeized to the uſe of himſelf and his wife, for their lives, and 
after to the uſe of A. his daughter for life, and after to the uſe 
of B. his daughter in tail, Cc. provided that if he ſhall be mind- 
ed, Cc. he may by writing, Cc. make void the fame uſes, and 
declare the uſes to others, and he doth make void the uſe to his 
wite at one time and no more, and after by a deed doth limit 
and appoint new uſes of the whole by a new covenant to ſtand 
ſeiſed to other uſes ; theſe are good revocations ; for there needs 
no real and expreſs revocation of former uſes, but the creating of 
new uſes is in law an actual revocation of the old uſes, as the 
making of a latter is ipſo facto a revocation of a former will. 2. 
The proviſo muſt for the ſubſtance of it be purſued in the revo- 
cation, and all incident circumſtances thereof muſt be obſerved, 
as ſealing, ſubſcription of names, witneſſes, and the like ; other- 
wiſe the revocation will not be good. And therefore if the pro- 
viſo be that if the covenantor ſhall be minded to revoke, and 
ſhall declare his mind by writing indented under his hand and 
ſeal, delivered before three witneſſes, the uſes ſhall be void ; in 
this caſe a revocation by word without writing, or by a writing 
and not indented, or by writing indented and not under hand 

P. 526. and ſeal, or under hand and ſeal, and * before two witneſſes 
only, is not good (1). And yet if a proviſo be, that if the cove- Trin. 18. 
nantor ſhall at any time during his life by writing under his hand Jac. Co. B. 
and ſeal delivered before two witneſſes revoke the ſame, Cc. the * ibbet & 
old uſes ſhall be void, and the covenantor by his laſt will and e 
teſtament in writing under his hand and ſeal before two witneſſes 
doth give the land to another, and make no expreſs revocation 
of the former uſes ; this is a good revocation in law. If the c. 
proviſo be, that if the covenantor be minded at any time during 
his life to revoke the ſame uſes, &c. and ſhall pay or tender to 
A. B. twenty ſhillings in ſuch a place ; in this caſe, tender of 
this twenty ſhillings in that place, at any time, is not good, unleſs 
he happen to meet with A. B. at the place, for then tender at 
any time is good ; but otherwiſe the covenantor muſt give notice to 
A. B. what time he will tender the twenty ſhillings in that place, 
otherwiſe the revocation is not good. If one be to marry his daugh- Trin. 18. 
ter to the ſon of another man, and they do mutually covenant to ſtand Ja. B. R. 
ſeiſed of their lands to the uſe of their fon and daughter, with pro- eee et 
viſo to revoke the uſes with the conſent of the mothers, if they or N 
either of them be then living, and one of them die; in this caſe a re- 
vocation, by the conſent of the ſurviving mother is ſufficient. 3. 
When the covenantor doth make void ſuch uſes by virtue of ſuch a 
revocation, he is ſeiſed again of the land in fee-ſimple, as he was at 


8, 921, 


* * 


(1) But in various caſes, where all the circumſtances requiſite to 4 revocation are not ſtrictly purſued 
according to the power, equity will give relief. where a man made a ſettlement with power of revocs- 
t on by any writing under his hand and ſeal in the preſence of three witneſſes, and afterwards made his 
will under his hand and fea}, reciting his power arid declaring that he revoked the ſettlement ; there 
were only two ſubſcribing witneſſes, though a third was preſent who died; the chancellor declared this 
to be ** an execution of the power in ſtrictneſs, though the third witneſs did not ſubſcribe—and that if 
« there had not, equity ſhould help it in ſuch a little circumſtance where the owner had fully declared 
« his igtent on: where a man has power to make leaſes, &c. which ſhall charge and incumber a third 
« perfon's eſtate, ſuch powers are to have & rigid conſtruction; but where the power is to diſpoſe of 2 
« man's own eſtate, it is to have all the favor imaginable,” 2 Vest. 350. Equity will relieve, where 


2a man is prevented by the fraud of any one from perufing all the circumſtances in the power, —or where 
he is prevented by accident, or by the act of God, or by neceflity ; and equity will aid a defective exe- 
' cution of a power, in many inftances, pointed out in Cem. Dig. Chancery (4 0.) Pitar (C).—Vis. Abr. 
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Co. 1. 111, firſt, without any entry or claim. 4. This power of revocation, 
3 whether it be preſent, as thoſe before and moſt are, or future, as 
_ © when they are upon a contingent, as if the covenantor over-live 
37 J. S. or the like, when it is reſerved to the party himſelf that made 
the uſes, may by his fine, or feoffinent, be utterly extinguiſhed ; 
as if he make a feoffinent, or levy a fine of the land whereunto the 
uſes and proviſo are annexed ; by this the proviſo is extin& ; and 
yet ſo, as if he make a feoffment, or levy a fine of part of the land 
only, this ſhall extinguiſh his power but to that part only (1) : 
but if the power be reſerved to a ſtranger, it ſeems the fine or. 
feoffinent of him that made it, will not extinguiſh it (2). This 
power alſo, when it is preſent, may be extinguiſhed by a releaſe, 
made by him that hath the power, to any one that hath any eſtate 
of frank-tenement_ in the land in poſſeſſion, reverſion, or remain- 
der; or it may be avoided by defeaſance, whether it be preſent or Defeaſance. 
future (3). : 


cromp. Jur. If one convey his lands to certain friends in truſt, to the intent 10. Other 
48. 59. 58. that they ſhall convey it to ſuch perſons as he ſhall ſet down in au 


3 his laſt will and teſtament; or if a man deliver money to a friend of lands and 
3 4 -. in truſt to purchaſe land for him and his heirs, to the end that he of chattels 
compt 122, MAY have the profits thereof for his life, and to the end * it may real and per- 
be conveyed to them afterwards (4): or if a man deliver money to ſonal, _ 
his friends to buy land for him that doth deliver the money in his uch * 
own name; or if a man enfeoff his friend, and his heirs of land, the duty of 
to the intent that he ſhall alien the land to whom J. S. ſhall ap- them that 
point; or if land be conveyed to me in mortgage, and I pay all are 2 
the mortgage money, but I, to prevent the jointure of my wife, or a en be 
for ſome ſuch like cauſe, name a friend joint purchaſer with me, had oat 
and fo the conveyance is made to us both; if in any of theſe caſes, them for 
or in any other ſuch like caſe, the friends truſted prove falſe, and breach of 
do not perform the truſt, but turn the profits of the land to their ON * 
own uſe, or refuſe to ſettle it according to the truſt, or the like, 527. 
the party grieved muſt have his remedy in chancery ; for theſe are 
not truſts or uſes within the ſtatute, nor ſuch for which there is 
any remedy at the common law; and in that cafe where the land 
is ſettled, to the intent that the friends truſted ſhall ſettle it where 
Cromp. Jur. I. S. ſhall appoint, if J. S. do not appoint how it ſhall be ſettled, it 
65, ſeems the feoffees ſhall have it to their own uſe (5). 
on a And if a man give or grant his goods or chattels, as leaſes for 
* vears, or the like, to friends in truſt to the uſe of himſelf for 


11 uſ 
6. "life, and after to perform his will, or the like ; theſe are ſuch 


(1) A. being ſeiſed in fee made a conveyance to himſelf for life, reminder to his firſt and other ſons 
in tail, remainder over, remainder to his own right heirs, with a power by deed, ſea ed inthe preſence of 
two witneſſes, to revoke theie uſes, and to limit new ones. After this A. levied a fine, and a wees 
after the fine levied by deed declared, that the intent of the parties at the time 9 levying the fine was, 
that the fine ſhould be to the ute of 4 and his heirs, and to no other uſe; and the queſtion was, u he- 
ther this fine had extinguiſhed the power of revocation, ſo that the declaration of ules came too late. 
Adju.iged, that the power of revocation was ex tinct; but this judgment in C. B. was reveried in the Ex- 
chequer Chamber by fix judges againſt two. Herring v. Bren. — Nin. 185, 

(2) See accoidingly in the caſe of Willis v. Shorral in 1 Aik. 474. ; 

(3) See more amply as to the nature of powers of revocation—How they ſhould be f:amed, in what 
manner they are to be executed, ani how they may be extinguiſhed or deſtroyed, in Bac. Abr. Vies and 
Nee (G ) 2 B!. Com. 335. Cem. Dig. Uies (L. 2.) in. Abr. Powers (E. —and the opinion at the end 
ot this chapter. 

(4) Where money is agreed or directed to be laid out in the purchaſe of lands to be letti-d to ſuch and 
inch uſe:, every p-rton intereſted ſhall have the tame benefit, ir the parties die 4itnort 2 ſettlement, 2s 
te would have had if the lands had been ſettled.— Pr. # ms. 174. 


(5) But in euity, in this cale ihe feoffees would be truſtees tor I. S.—See the note to fol. 482, before. 
ulcs 
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uſes and truſls are not within the ſtatute of uſes, and for the Cromp. Jur. 
breach of which there is no remedy at the common law but in 52. 45. 
chancery only. So if an obligation or ſtatute be made to AJ. B. Ed. 4 A. 
to the uſe of C. D. this is a truſt of the ſame nature; and if A. B. 
releaſe the obligation without the conſent of C. D. or get the mo- 
ney into his own hands, C. D. ſhall have relief in chancery; and 
in all theſe and ſuch like caſes, the general rules, by which uſes 
were governed at the common-law, are ſtill in force, and to take 
place as thoſe by which uſes and truſts are now for the moſt part 
governed. As firſt, if there be any cauſe to ſue for or about the ) Ed. 4. 29 
lands or goods wherewith the parties are truſted, as if they den 
or delay co perform the truſt, they muſt be compelled thereunto by 


ſuit in chancery. Secondly, the ceſtay que uſe, or party for whom 7 Ed. 4.29. 
the truſt is, cannot of himſelf diſpoſe of the lands or goods, for Crop. Jur. 


G2, 63, 65. 


the property and intereſt in law is in the truſtees ; and if it be an |”. ? 7g 


obligation or ſtatute that is made to the uſe of another, ceſtuy que , 4Ed. 4. 37. 


uſe cannot releaſe it, but the truſtee muſt releaſe it. "Thirdly, if 
the party truſted ſo with lands, goods, or chattles, give, grant, 
or ſell the ſame lands, goods, or chattels, to one that hath know- 
ledge of the ſame uſes or truſts ; (as it is always preſumed he hath 
where the truſts are expreſſed: upon the ſame deed, by which the 
lands, goods, or chattels are given or granted ;) or if the thing, ſo 
given or gianted, be granted upon the ſame truſts, or to the ſame 
uſes, or without any conſideration at all; in theſe * caſes, he to 
whom the thing whereabout the truft is, ſhall have the ſame thing 
upon the ſame truſt and to the ſame uſe, as he that did give or 
grant the ſame had it. But in caſe, where no truſt or uſe is ex- 
preſſed upon the deed, and the purchaſor or buyer hath no notice 
or knowledge of the uſe or truſt, and he gives a valuable conſide- 
ration for the thing, there for the moſt part the ſale is good, and 
the party grieyed thereby hath no remedy but againft the party 
firſt truſted in Chancery ; and the purchaſor ſhall have and enjoy 
the thing ſo bought to his own uſe for ever ; but he that is the 
party truſted, will be forced in Chancery to make the party grieved 
an amends in damages for this breach of truſt ; and if there be any 
praQtiſe, packing, or combination between the buyer and the ſeller 
in the matter, there perhaps the ſuit may hold them both, and the 


buyer may be forced to reſtore the thing itſelf. And yet if A. 1 Ed. 4.8. 


enter into a ſtatute to B, and C. to the uſe of B. and A. having 

notice of this uſe doth ger a releaſe,from C. in this caſe it ſeems 

B. muſt have his whole remedy againſt C. and ſhall have no reme- 

dy againſt A. 4. If the truſtor or ceſſuy que uſe in theſe caſes Bro. Feoff- 
commit felony, c. ſo that the things if he had the property of mental uſe 
them were forfeit; in this caſe, it ſeems that neither they nor their 34. 
heirs, executors, Oc nor yet the Lord, Cc. ſhall have them, but 

the truſtees ſhall keep them for ever. 5. 


the truſtees are bound to ſee it done; as if the teſtator appoint 54 
it ſhall pay his debts, or provide legacies, the parties truſted 
mult take care it be fo imployed ; and in this caſe, the deb- 


tees and legatees alſo may compel the truſtees in Chancery. 


8 H. 7. 1, 


6 In all theſe cafes regularly the thing whereof the truſt Dier 49. 
is, is in equity at the d:ſpoſing of him that is the cefluy gue 
uſe, unleſs he do otherwiſe appoint it; and if at his death 
he make no diſpoſition thereof it ſhall go to his heir, executor, c. 
7. In all theſe caſes the truſtees ſhall have their reaſonable allow- 
ance in Chancery for whatſoever they have laid out about the land, 
Ec. in ſuits or otherwiſe for the profit of the truſtor, Out of al 
which 
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which may appear how dangerous it is for a man to meddle with 
any lands, goods, or chattels ſo conveyed or ſettled in truſt; for the 
05 gue 55 or truſtors have no property in the thing, and there- 
fore they cannot ſell or give it, and the truſtee hath it but ro ano- 
ther's uſe ; and it is not ſafe therefore to deal with either of them 
alone, nor yet indeed ſafe to deal at all in theſe cates, unleſs the 
buyer may have the conſent, fale, and aſſurance, or the releaſe, 
Sc. of the truſtors and truſtees ' altogether ; and if there be any * P. 529. 
woman covert, or infant, within the truſt, it is moſt of all danger- 
1 6. 14. ous. And if goods or chattels be given to, or to the uſe ot a 
itz. Sub- feme covert, or infant, and certain friends are truſted therewich, 
Pena 5. if they do ſell or give away theſe goods or chattels contrary to the 
truſt, they muſt be ſure to anſwer it: if therefore they ſell them, 
let them fee that the money made thereof be as beneficial, and be 
beſtowed for the wife or children ; for it ſeems it is not ſufficient in 
this caſe, that the money made thereof be paid to them. | 


The editor thinks he cannot conclude the few notes he has ventured to add to this 
very excellent and conciſe treatiſe on uſes, in any manner more acceptable to the 
reader, than by ſubjoining a copy of an elaborate opinion of the late Mr. Both 
on the operation of the ſtatutes of uſes, the docttine of executory fees, and powers 


of revocation, 


C A8 


A Tenant in tail and her huſband, by articles previous to their marriage, agree to ſettle an eftete to 

uſes.— A. and her huſband join in making « tenant to the precipe and ſuffering a recovery, and de- 
clare the ſame to ſuch uſes, as they, or the (ſurvivor of them, ſhould by deed or will appoint —Then, in 
purſuance of the articles, they make a ſettlement, and appoint the premiſes, to the uſe of the intended 
huſband for life, remainder to his wife for life, remainder to truſtees to preterve the contingent remain» 
ders, remainder to the uſe of the articles—reſerving a power to the two truſtees to preſerve remainders, 
in whom no eſtate was then veſted but by way of remainder, to ſell and convey, to as the money be laid 
out in the purchaſe of other lands to be ſettled to the lame uſes. 

Can ſuch truſtees convey a good eſtate in fee to a purchaſer under the power, havirg no eſtate veſted 
in them? 

By the old Jaw no fee-ſimple could be limited upon or after a fee-ſimple; but ſince the ſtatute of uſes, 
executory fees, by way of ule, have not only been allowed, but are become ſrequent in all conveyances, 
operating by way of tranſmutation of poſſeſſion, the uſes are ſerved out of the ſeiſin of the feoffees, grantees, 
releaſees, &c. In all future or executory uſes, there is, the inſtant they come in eſſe, a ſufficieat degree 
of ſeizin ſuppoſed to be le in the feoffees, grantees, &c. to knit itielf to, and ſupport thoſe uſes; ſo as 
that it may be truly ſaid, the feoffees or grantees ſtand ſeiſed to thoſe uſes, and then, by the force of the 
ſtatute, the ceftuy gue uſe is immediately put into the actual poſſeſhon.—lt is wholly imma erial how, ar 
by what means, the future uſe comes in efſe ; whether by means of ſome event provided for, in caſe it 
happened, in the creation of the uſes, which event may be called the act of God; or by means of ſome 
work performed by any certain perſon, tor which proviſion was likewiſe made, inthe creation of the uſes, 

- which may be called the act of man; in either cate, the ſtatute operates the ſame Wey; tor the inſtant the 
future uſe comes in eſſe, either by the act of God, or by the act of man, the ſtatute execute the poſſe ſſion 
to the uſe, and the ce/{uy que uſe is dee red to have the ſ me eſtate in the lands as is marked out in the 
uſe, by the deed that created it. When the uſe ariſes from an event provided for by the deed, it is called 
a future, 2 contingent, an executory uſe; when it ariſes from the act of tome agen: or perivn nominated 
in the decd, it is called, a ule ariſing {rom the executioa of a Fow'r, Intruth both are tuture or contin- 
gent uſes till the act is done; and aiterwards they are, by the operation of the ſtatute, actual eſtates — 
But till done they are in ſuſpence, the one depending on the will of Heaven whether the event all hap- 
yen or not, the other on the will of man. s „ 

Whiltt theſe att are in ſuſpence, they are called p:-vers It is abſolutely immaterial to che creation of 
the powers, whether they are relerved to the parties that cieated the uſes, or to any one having ary actua 
vie or eſtate under any limitation in the deed of ules; or to the feoffees, grantees, or relcalces, or to an ab- 
tojute ſtranger.— They all operate the ame way; indeed they have different names acco; ding as they are 
reſerved to the perſons atorciaid, and different rules are eſta'>/iſhed for their interpretation, as they are of 
one kind, or another,—Some are powers appendant, lome are powers in giols, lome are powers collateral; 
but ſtill the ſtatute executes the polleſſiva to the ule that ariſes on their execution, in the ſame manne:, 
and by the ſame method of operation. Sir Themas Fon's 110. He and Wing fed. 

Every ſeutlement, made with {kill ſor theſe laſt Lundred years can turniſh ſomething by way of example 
to illuſtrate theſe principle: Take a ſettlement made before the ſtatute of K. Ai. zd. to enable poſtb u- 
mous children to take as if born in the life of the father: you will find it perhaps thus, To the uſe oi the 


inicaded huſband and his hcirs till the intended mar!rizge,—aiter the marriage, To the utc of Na = 
han 
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huſband for life,-remainder to truſtees for his life to preſerve contingencies, remainder to the uſe of ſuch 
huſband's firſt and other ſons born in his life-time in tail, remainder to the intended wife enceint at his 
death, and her aſſigns till the birth of one or more poſthumous ſons, and from and after the birth of any 
ſuch poſthumous ſons, to every of them ſucceſſively in tail, and for default of ſuch iſſue, to the uſe of all 
and every the daughters of he huſband as tenants in common in tail, with remainders over; and with 
powers for the huſb.nd during his lie to make leaſes, and powers for the guardians of the infant ſon 
when their eſtates take effect in poſſeſſion, in like manner tp make ſuch leaſes, &c. 
Here, under the limitations of theſe, and ſuch like ſettlements, you will find the uſes continually to 
vary, and all to ariſe out of the ſeizin of the releaſees ; before marriage the intended huſband is ſeized in 
fee; then upon the marriage his eſtate in tee ceafes, and 2 new uſe ſprings up, under which he is tenant 
for lite, with the further uſes in contingency ;—then on the birth of a ſon, that ſon becomes tenant in tail, 
and alſo on the birth of every other ſon a new uſe or eſtate in remainder ſprings up to every ſuch ſen in 
tail ; on the birth of a daughter, ſhe becomes int'tled by way of uſe to a remainder in tail; on the birth 
of another daughter, that laſt remainder in tail ceaſes, and both daughters become intitled by way of uſe 
to a tenancy in common in remainder in tail. Then if the huſband dies leaving a child in ventre matrir, 
a ule veſts in the mother till the birth of that child, and then that uſe deveſts, and the ſame event car- 
* ries an eſtate tail to that child. So where the father makes a leaſe under his power, a ule veſts in the 
leſſce for ſuch eſlate as the leaſe gives, and ſuch leſſees uſe or eſtate takes place before and lettles itſelf 
over all the uſes; it is the ſame as a leaſe made by a guardian to any of the infant children, (which guar- 
dian is a perfect ſtranger to the parties at the time of the original ſettlement,) there the uſe or eſtate, 
given by the leaſe made under the power, over- reaches all the other uſes, and takes place before them; ' ( 
and this is done by the operation of the ſtatute, juſt in the ſame way as any other uſe would ariſe, under A 
any of the limitat.oas contained in the ſettlement. 
Feoffment to A. and his heirs, and if B. pays 10ol. to I. S. then to the uſe of B. and his heirs; here on 


| 


the payment of the money the eſtate of A. ceaſes, and the uſe executes in B. and his heirs, —This caſe is Of 
cited in many books, and the caie of Lloyd and Carew, in Sh. P. C. 137, 138. is to the ſame effect. | 
A. levies a fine of the manors of D. and S. and declares the uſe by deed, as to the manor of D, to the v 


uſe of B. and his heirs, and as to the manor of S. to the uſe of A. and his heirs, till B. or his heirs are 
evicted by the wife of A. of the ſaid manor of D. and after ſuch eviction, to the uſe of B. and his heirs: 
this is a contingent uſe of the manor of S. ſo that a uſe will veſt in B. whenever any eviction happens, 
and then the ule in A. ceaſes.—2 Rel. Abr. 192.—ln ſettlements on younger ſons of peers or of dignifi- | Of 
ed perſons, there are frequently proviſions that if ſuch a dignity, or ſuch a family eſtate, deſcends on them, 
then the uſe to them to ceaſe as if they were dead without iſſue, and then the premiſes to go over to the 
next in remainder ; this is an actual revocation, when the contingency happens. ; 
It remains only to ſhew, that not only the happening of an event by the act of God, but alſo the perform - 
ance of any particular act by a ſtranger, will deveſt an old ule, and give birth to and eſtabliſh a new one. ACY 
Now powers of revocation do in their execution operate this way, and do deveſt or repeal and deter- Ar 
mine the old uſes, and ſet up and eſtabliſh new ones. The execution of theſe new uſes is by force of the 
ſtatute, juſt as che execution of contingent or future uſes.— The books ſay that when a power is executed 
it becomes a limitation; but as theſe powers of revocation are in fad generally reſerved to the grantors as 
firſt owners of the eſtate, it may be proper to ſhew that the books make no diſtinction, but allow all kinds | 
of powers to be limited to ſtrangers; and nothing ſuits this purpoſe better than to cite the words of Lord : 


Hale, in the caſe of Edwards and Slater in Hardres 410, 4i5.—Powers to raiſe eſtates are either An AD 
collateral, as where a party that hath ſuch powers has not even had any eſtate in the land, as where ſuch | 
N power is reſerved to a ſtranger, and there it cannot be deſtroyed by ſuch ſtranger, becauſe it is but a 
Y bare nomination ; or not fimply cellater il, which are of ſeveral forts, not material to this pu poſe. M: 
Here you ſee Lord Hale takes it for granted that a power to raiſe uſes may be reſerved or limited toa | 
perfect ſtranger. Di 


Lord Coke's opinion in Co. Lit. 237. is the ſame; he tells you that powers in voluntary ſettlements are 
founded on the ſtatute which executes them as uſes; then he explains the nature of powers of revocation of 
is uſer, and what conſcquences are incident thereto, as that they may be releaſed or extinguiſhed when re- If 
& erved to the original grantor, or to any one claiming any eſtate or intereſt in the deed ; but he ſaith, if he | 
that hath power of revocation, hath no preſent intereſt in the land, nor by the ceſſor of the eſtate ſhall Jave ; 
nothing, then his feoffment, fine, &c. of the land is no extinguiſhment of his power, becauſe it is meerly | 
collateral to the land.—lf a power to revoke uſes may be reſerved to a ſtranger, a power to raiſe or appoint A] 
future uſes for 8 particular purpoſe may ſurely be reſerved to a ſtranger too. 
The reſerving of powers of revocation to the grantors or original owners of the land, though chequed 
by requiring the conſent of the truſtees, hath of late been diſuſed in ſettlements, becauſe doubts have 
| ariſen whether ſuch ſettlements are not fraudulent within the ſtatute of 275 Eliz.—See Sir Thomas Jenes 
| 94, 96, Buller and Waterhouſe. | 4D 
Powers to enable grantors or owners to revoke, or to ſell or convey in exchange, —firſt ſettling other 
lands of equal value to the ſame uſes, have been found inconvenient; becauſe, though it may be ealy to 


fell an eſtate and lay out the money in the purchaſe of a new one, yet it is by no means eaſy toſettle a new JI 
eltate, before you have fold the old one. Few people are in circumſtances to buy new eſtates, till they Ex 
have ſo d their old ones. 

But the veſting a power in the releaſees (who themſelves have a ſcintilla juris to ſerve and feed the uſes Ca 


hen they ariſc) to {ell and convey, and adding that when they receive the purchaſe-money, and fign are- 
cerpt for the ſame under their hands, thereleaſees ſballſſtand ſeized, and the conveyances all enure To the uſe 
of the purcha/ers in fee, with proper truſts concerning the Jaying out the purchaſe money; this anſwers 
every purpole. I found this method uſed and practiſed by Mr. Ward and others long before my being in 
buſmels, and | always uſe this method to this day. 855 8 


Lincoln's Inn, 23d June, 1761. 
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(Referring to the Pages of the PRESENT EpiT1oN.) 


ACCEPTANCE of rent, where it will 
make a voidable leaſe or eſtate good, 


or not. Page 278 
Of eftate, how it binds, though the par- 
ty did not ſeal the deed. 173 


Where the feoffment is of one thing in 
lieu of another, yet the acceptance of 
the party will not bind. 


; 370 
Of a collateral thing, when it ſhall be 


deemed a performance of the conditi- 
on, et e contra. 372 


AC9QUITT ANCE defined. 342 
An obligor is not bound to pay money 
on a ſingle bond without an acquit- 
tance, but otherwiſe on an obligation 
with a condition. 342 


ADMINISTRATION, by whom, and to 
whom granted. 442 
May be granted for a limited time, or 
under a condition. 444 
During nonage, ſometimes general, 
ſometimes ſpecial. 467 
If a will is concealed, or a falſe will 
proved, all the acts of adminiſtrators 
ſhall be avoided by the executors of 
the real will. a 469 
All acts by an adminiſtrator are good, 
where the executor is not to act till a 
certain time. 469 


ADMINISTRATORS, what may be plead- 
ed by them. | 469 
Their power and intereſt. 459. 468 
Executors or adminiſtrators are aſſigns 
in law. 166 
Can do nothing till adminiſtration grant- 
ed. | 453 


D 


E 


ADVOIVSON, vicarage, parſonage, c. 
under what words they ſhall paſs in a 

fine. Page 12 
Advowſon where it will paſs in a deed, 


Leaſe of it, where it will be void. 296 
Not grantable without deed. 229 


AGREEMENT for a leaſe, where good, 270 
or diſagreement to a deed, where it 
will be void or not. 

Feoffment, gift, grant, and leaſe, where 
they may become void by diſagree- 
ment, 283 


ALIEN, what he may do. 231. 388 


ANNUITY. Fine may not be levied of it. 
| 11 


APPENDANT, what things ſhall paſs as 
ſuch in a grant. 86 


APPORTIONMENT of a condition where 
good, 148 


ARBITRATORS, how to be choſen. 135 


APPURTENANT, what things paſs as 


ſuch, 90. 91 

ASSE NT by an executor to a legacy upon 
condition, good. 11 

In what caſes neceſſary. 


What ſhall amount to an aſſent. 437 


ASSETS. What ſhall be deemed ſuch. 472 
| ASSIGNEE 


3 n S ; 


THe 


ASSIGNEE ſhall have the ſame benefit of a 
condition under ſtat. 32 H. 8. c. 34.— 

as the ori * rantor. Page 147 

In — caſe he thall be charged . 
not — ad in what caſes he ſhall 

not be charged though he be named. 


| 7 
What he ſhall take, and muſt e 
166. 175. 176 
In what caſes aſſignees may take advan- 
tage of a warranty. 194 
The remedy on exchange goes not to 

him. 28 
ASSURANCE, to make ſuch as counſel 
” ſhall adviſe. 164 


Covenants for further aſſurance, where 
they ſhall be deemed broken, or not, 
1 


69 
Grant upon condition that A. ſhall con- 


vey at the charges of B. A. muſt aſ- 


ſure before B. is bound to tender the 


charges. 134 


ATTAINDER. The effect of a fine levied 
by a perſon attainted of treaſon or fe- 


lony, 28 
ATTORNMENT defined. 253 
When neceſſary, and the operation of it. 
253 to 263 


When unneceſſary. 256—now totally 
unneceſſary by ſtatutes mentioned in 


253 

AUTHORITIES, or licences, are not 

| aſſignable. 238 
AVERMENT. Where it mall help in a 
fine. 19 
Where in a deed. 220 
When it will avoid a fine. 34 


Of a uſe on a recovery as well as on a 


fine. 39 


AWARD muſt not be made conditionally, 
but a ſubmiſſion to an award may. 
116 

If money is awarded had no time fixed, 
it mutt be paid in a convenient time. 


365 


BARGAIN and SALE. Rules concerning 


it, and what will paſs by it. 219. 220 


Of land, without any limited time, 
Creates an eſtate for life. 102. 497- 


1  D EX 


BARGAIN and SALE, Bargainee for a 
valuable conſideration cannot be ſeiſed 
to the uſe of another. Page 464 

Of goods and chattels. 
Of lands for years, a good uſe will wif 
without inrollment. 483 
BAST ARD, may take by grant. 234. 236 


BONA NOT ABILIA. What ſhall be deem- 
ed iuch, Ws 


BOND to perform all covenants, extends 
to covenants in law, as well as in 
deed. 

To fave harmleſs, or counter bond, 
what caſes the condition is broken. 1 

How it may be releaſed or 8 by 
making the obligee executor. 331 


(QHOSE i in ACT 10N though not EY 
in ſome caſes deviſable. 239. 94. 413. 


CLAIM, when to be made upon a fine le- 
vied. — BL 

CODICIL. See Will. 

COMMON RECOVERY, See Recovery 


CONCORD, of a fine, things requiſite 
thereto. 15.16 


CONDITION defined, 79. 114 
Inherit, collateial, and other kinds de- 
ſcribed; and rules concerning them. 
115. 11. 122 

Precedent and ſubſequent. 115 
Not to alien, how taken. 120. 126. 
130. 141.155 

Or covenant, who may take advantage 
of them. 146. 150 
Will not determine an eſtate of freehold, 
without entry. 118. 136. 150 
Should be annexed to things executed at 
the time of making the deed, but if 
executory. it may be afterwards. 123 
Where it differs from a limitation. 114. 


118 

Who may take advantage of a condition 
or limitation, et e contra. 149 
What words make a condition or cove- 
nant, or both. 118 
In law, what it is. 122 
In law, when it ſhall be faid to be 
broken. 145 
May be divided by act of law. 153 
To inereaſe an eſtate, when good or not. 
125 
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CONDIT ION. Subſequent, if againſt law CONDITION. Confirmation of ani eftate 


the eſtate is. abſolute ; if precedent, 
both the eſtate and condition are void. 

| Page 126. 129. 

poſſible in its creation, which becomes 

impoſſible by the act of God; the 

condition is diſcharged, and the eſtate 

_ abſolute. 153 

Repugnant, alſo void. : 126 

To re-enter for part of the time, void. 

124 

That go in defeazance of eſtates, to be 

taken ftridly. 130 

To increaſe an eſtate, /iberally. 130 


When to be performed where no time is 


limited. | — OE 
Where to be performed if no certain place 
is mentioned, 1 133 
To pay money, or rent, where good, or 
not. Ee, 124. 133. 
To tender money in diſcharge of a con- 
dition, how taken. 137, Ce. 
To pay rent and the demand is made by 
him who afterward dies, the condition 
is good, but if before demand, the 
condition is broken. 149 
To pay all money laid out by a leſſor, a 
note thereof muſt be tendered, 134 
To ſuffer the doing any act, and not to 
moleſt ; what ſhall be a breach, et e 


contra. | 142 
When rendered impoſſible by the act of 
the party, how conſtrued. 143 


In the copulative and disjunQive both; 


ſhall be taken disjunctively only. 136 


To do an act to a ſtranger who dies be- 


fore the day, the condition muft be 
performed as nearly as may be. 141 
Of re entry, or that an eſtate ſhall be 
void, how they operate. 124. 136 
When the intent of the parties is to be 


obſerved. 4 6 
Where the words are to be obſerved to 
perform a condition. 138 


If a place is appointed to perſorm a con- 
dition it ſhould be obſerved, unleſs 


otherwiſe agreed. , 133 
To purchaſe lands, a rent is bought, 
and a good performance. 139 


Where part is poſlible, and part impoſ- 
fible, 'tis a breach not to perform the 


poſſible part. | 144 
To make an eſtate, or convey, where 
broken or not. 142 
When a condition ſhall be faid to be per- 
formed. | 137 
When diſcharged, ſuſpended, or extin- 
guiſhed, 153 


on condition, before condition broken, 
will not extinguiſſi the condition; but 
aliter if condition broken. And con- 
firmation by a feoffor to the ſecond 
teoffee either before or after condition 
broken, diſcharges it. Page 315 
Cannot avoid part of an eſtate, nor can 
the eſtate be void as to one perſon and 
good as to another, except a condition 


annexed to an eſtate by way of uſe, 


. 117 
He who enters by force of a condition 


made, ſhall avoid all charges on the 


land after condition made; as he who 
enters by force of ſuch condition muſt 
have it in the ſame plight as it was 
when he parted with it. \". wa 
He who enters by force of a condition 
broken ſhall avoid all veſne charges, 
becauſe he is in of his old eſtate. 151 
To do an act where no time is mention- 


ed, the mg ſhall have during his 


life, unleſs haſtened by requeſt. 132 


CONFIRMATION \ where good, or not. Br 


Leaſe by biſhops, tc. what is neceſſary 


to a confirmation of them. 10 
Of one joint-tenant to another nil opera- 
tur. | 311 
The precedent eſtate muſt continue, till 
the confirmation is made. 312 
Where a confirmation enlarges the eſtate 
there muſt be privity. 313 
What kind of confirmation will enlarge 
it. 313 


What eſtate the confirmor muſt have. 


311 
Of leaſe for years may be for part of the 


time, not ſo of a freehold. l 
Where there are two diſſeiſors, and the 
- difſeiſee confirm the eſtate of one of 

them, this ſhall enure to both. 316 


Leaſe for years by leſſee for life, confir- 


mation by him in reverſion good. 


316 


CONSIDERATION, What ſhall be deem- 


ed (uthcient to perfect a deed. 64 
No uſe will ariſe in bargains and ſales of 
land without conſideration, 455 


CONVEYANCES. When fraudulent agaiuſt 


purchaſers. 62 
When fraudulent to deceive creditors. 64 


COPARCENERS, or ' joint-tenants, mav 


teleale to each other. 323 
COPTICTD.., 
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COPYHOLDS. Fines levied of them, and 

five years non- claim, bar lord and te- 

nant. Page 21 

Not deviſable. 405 

Where demiſed with other lands, they 

will not paſs unleſs particularly men- 
tioned. 8 


CORPORATION. Fine levied by them 
and five years non - claim, bar them and 
their ſucceſſors. 

Lands given to a corporation aggregate 
without mentioning ſucceſſors, or 
any other words, creates a fee · ſimple. 


Deviſe to them, where void. 400 
COVENANT defined, and the different 
kinds explained. 157. 7 


| Covenants or conditions in deed again 
law, are void, l 
In deed, or in law, where they ſhall be 
faid to be broken. 166 


To have a Mr of land for five years, a 


good leaſe. 158 
Not a leaſe. 
Muſt be in writing, except it be by a 


ſpecial cuſtom. 158 
Or condition, who may take advantage 
of it. 161. 171 


An expreſs covenant for quiet enjoyment 
takes away implied ones, not ſo of 
warranties. 162. 177 

Or condition for quiet enjoyment, what 
ſhall be deemed a breach of it. 163. 

167. 373- 376 

And warranty in law, where different. 

| 159. 163 
That grantor is ſeiſed, how OT 
I 


Againſt incumbrances, does not extend 


to land which by parliament is given 
to the King, unlets the land is de- 
ſcribed. 164 
Againſt incumbrances from a certain day, 
how taken. 168 
Leſſor covenants he has done no act to 
avoid the leaſe, but that leſſee ſhall 
enjoy againſt all perſons, how con- 
ſtrued. 163 
To repair, natural decay no breach. 165 
To repair, and the houſe is burat, how 
taken. | 168 
To repair, aſſignees are liable though not 
named, 175 
Shall be taken ſtrongly againſt covenant- 
Or. | 162 
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COVENANT in law, what words make 


one, or a condition. Page 119 


What ſhall be ſaid to be a good one, 
| 16 

In law for quiet enjoyment, is Ke 
againſt all perſons who have title dur- 
ing the term. 163 
That leſſee ſhall have houſe-boot, c. 
vain, being what the law appoints. 
165 


That lefſee will not cut timber or fuel 


without aſſignment, good. 161 
To leave the ſame ſtock of cattle as 
found, the number muſt be made up. 
170 

When good, and how to be e 
158 

To ſtand ſeiſed, where no eſtate aries 
by the covenant, the covenantee ſhall 
have action of covenant. 161 
Leſſor covenants that leſſee for years may 
leaſe for lives, he cannot leaſe for more 
than his term. 166 
In law, upon which a good action of 


covenant lies. 158. 171 
In deed, to ſupport an action. 158 
For further aſſurance, how taken. 

| 164 
When joint, or ſeveral 163, and the 
difference between them. 176 


By. A. to make aſſurance at the coſts of 
B. by a day certain, A, muſt do the 
firſt act, (viz ) notify to B. the aſſur- 
ance. 164 

For a year's ſervice, how taken. 166 

When it ſhall be ſaid to be broken or 
not, 167. c. 

To do a future act, may be releaſed be- 
fore it be broken. 319 

What ſhall be deemed an immediate 
breach. 168 

To pay money at ſeveral days, on the 
firſt breach the covenant 1s broken. 

170 

To pay money, build, Ec. executors 
and adminiſtrators are bound though 
not named. f 174 

To marry B. 's daughter, or do any act to 
C. (wko is a ſtranger to the covenant,) 
and covenantor tendereth but the 
ftranger refuſes, the covenant 13 
broken. 171 

To build a houſe, what ſhall excuſe, ard 
who are bound by it. 170 

Inherent or collateral, who may take 
advantage of them, 172 


COVENANT. 


the collateral covenant may remain in 
force. Page 173 


W hereof grantees and aſſignees may have 


advantage. Wo 172 
Where it ſhall be a condition or not. 


Where good though the leaſe be void. 
177 

By leſſee that, If he ſells, leſſor ſhall have 
the refuſal, how taken. 166 
By a dean to renew contrary to the ſta- 
tute, a good covenant. 160 


enter and hold till amends made, is 


good. 161 
COYIN. Fine by covin void. „ 
Deed by covin void. 62. 65 


COLLUSION, gone by a bona fide ſale. 65 


CORPORATION. Fines levied by them, 
how they operate. 7.14 
Surrender by them where good. 301 


CREDITORS, What acts deemed frau- 
dulent as to them. | 64 
Who have ſued an executor, how they 
are to be preferred, 457 


EBT. If a debt or choſe in action is 
given by will, the beſt way is to make 
the legatee executor as to that debt, 
He. 440 


DEED. The words of a decd are the 
words of either party, and ſhall be 
deemed to relate to him to whom they 
may moſt properly be applied, 5 1 

How it ſhall enure in a releaſe by en- 
largeinent of the eflate. 321 

Signing how far neceſſary. 58 
Void by defacing of a ſeal. 67 
Delivery of it to a ſtranger where good, 


| 55 

He who pleads a deed without date, 
ought to ſhew the delivery of it. 54 
When it ſhall be deemed to be obtained 
by dureſs, or otherwiſe unfairly. 58 
Of feoffment obtained by dureſs, void- 
able only. 286 
If not fraudulent at firſt, it ſhall not be 
deemed fo by matter ex poſt facto. 65 
May be good in part, and void in ow 
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COVENANT. Though the eſtate ceaſes, DEED. When the inrollment of a deed 


That leſſor on breach of covenant may 


ſhall operate as to one perſon, and 


not as to another. Page 223 
How far the intent ſhall govern. 80 
When void by razure. 66 


Of covenant, or an obligation, by three 
Jointly and ſeverally, if the ſeal of one 
is gone, tis void as to all. 69 
By tenant for life or years, and remain- 
der-man, how it enures. 81 
General rules concerning the conſtructi- 
on of deeds. 79 to 83 
Intended for one purpoſe, may be uſed 
for another, as grant for a releaſe, Qc. 


7 
Conſtruction of deeds ſhould be WP. 
able and taken upon all parts of the 
deed. | 8 
Delivery as an eſcrow, how it enures. 
56 
If there are two repugnant clauſes in a 
deed, the firſt ſhall ſtand, aliter in a 


e 85 
Has relation to the delivery, not the 
date. 


When it muſt be produced in court. 70 
How it muſt be uſed in pleading, or 


avoided, 71 
From the date and from the day of date, 
how it muſt operate. 104 
Poll, ſhall be conſtrued moſt ſtrongly in 
favour of the grantee. 51 
DEDIMUS POTESTATEM, the effect and 
operation of it. 8 
DEFEAZANCE defined. 381 


No defeazance made after, can avoid the 
force of a releaſe made before. 320 
Executed before the thing to be defeated, 
is void. 382 
In a condition, as to things executed it 
muſt be made at the time, but if exe- 


cutory aliter. 123 
When good or not. 382 
When it ſhould be made. 382 


Eſtates of inheritance cannot be avoĩded 
by defeazance made after the time of 
their creation, 381 


DEMAND, of rent, when and where to 
be made. 145 


DESCENT of lands to iſſue of tenant in 


tail, where they ſhall be bound by the 
fine of the anceſtor, 24 


DEFASTAVIT, 


mr udn T N. e e . r 


Fun FT 5. 
is none, the legaey is good but if it 
be of all the money in the cheſt and 


DEV ASTAVIT, what it is. 
Debt againſt two executors, only one 
appeared, judgment againſt both, but 
devaſiavit only againſt him who made 


deſault. | 472 


DEVISE. Definition, and the different ſorts. 


85 
That feoffees ſhall be ſeiſed to the uſe of 
J. S. and his heirs, good. 401 


To J. S. in fee, remainder over if he 


dies without heirs, void remainder. 
$0 401 
To D. remainder to the teſtator's next 
of blood, who ſhall take. 418 


Things requiſite to a good deviſe. 398 


The different kinds ot deviſes explained. 
| 398 to 439 

'Fo one at twenty-four, and the heirs 
of his body, fine levied by him at 
twenty-one is a good bar to the iſſue 

in tail. | 25 
Deviſee muſt be capable at the death of 
teſtator to take things in poſſeſſion ; if 

a remainder, when ſuch remainder 
comes into poſſeſſion. 399 
By thedeyiſe of a leaſe all teſtator's inte- 


reſt paſſes, 401 
What ſhall be a good deviſe of a leaſe. 
Sn” 

May be conditional. 401 


To 4. in fee, and afterwards deviſe of 
ſame lands to B. for life or years, both 
ſhall ſtand. : 402 

Of chattels perſonal, to 4. for life, 

afterwards to B. good, in caſe the 
poſſeſſion is given to B. and only the 
occupation to A. 493. 438 

A teſtator muſt have a right to and poſ- 

ſeſſion of the land deviſed, or it is 


void. 411 
Of another man's land void, but it he 
purchaſe it afterwards, good. 412 


Of lands in D. which he hath not at the 
time, but purchaſes afterwards, they 
will paſs. 420 

If A. can deviſe the land, he may trees, 
E9c. incident or annexed, but tenant 
in tail cannot. | 412 

Of twenty quarters of corn that ſhall be 
grown the year after his death, and 
none is grown; or of a horſe, Cc. 
and teſtator hath none ; yet the will 
muſt be performed and corn bought, 
Oc. 413. 429 

Of ten pounds to A. to be paid out of 
the money in ſuch a cheſt, and there 


Page 463 


there is none at my death, yoid.—If 
of ten pounds in the cheſt, and there 
are but five pounds, good for the five 
pounds. Page 415 
Goods held in auter droit as executor, 
Sc. or chattels real in right of a wife, 
are not deviſable. 414 
Error in quality or' quantity if right in 
ſubſlance, will not vitiate a deviſe, 


To J. S. and his eldeft heirs . 
all the daughters ſhall take. 417 
To wiſe for life and after to teſtator's 
right heirs male, and he hath iſſue 
three daughters, one of whom hath a 
ſon. The eſtate ſhall go to the next 
collateral heir male of teſtator, and 
not to the ſon of the daughter. 417 
Of all lands; thoſe in common or co- 
parcenary, and thoſe in reverſion, will 
paſs. 419 
If a man hath a —_— of lands in Eſſex, 
and another of lands in Kent, and de- 
viſe his moieties and all his other 
lands in Kent—by this his moiety in 
Eſſex ſhall paſs. 420 
Of land to his wife, to diſpoſe of at her 
will to one of her ſons—this is a 
qualified fee, and ſhe muſt give it to 
ſome one of her ſons, 421 
To I. S. and the heirs of his body, and, 
if he die, remainder to I. D. this 
ſhall not narrow the firſt deviſe ; but 
be conftrued, die without ifſue. 423 
What remedy deviſees ſhall have for the 
thing deviſed. | 439 
Deviſe of a term to J. S. and B. made 
executor who ſells the term, though 
he had ſufficient aſſets beſides to pay 
debts, I. S. cannot avoid the ſale, but 
may ſue the executor and recover 
damages in a court of equity, 440 


DISABILITY to perform a condition, 


where it ſhall be deemed a breach. 143 
Or covenant where a breach of it. 169 


DISCONTINUANCE. How it operates 
with reſpe@ to a fine. 25. 31 
How it ſhall operate as to a recovery. 44 
How it operates as to a warranty, 183 


DISSEIZOR and DISSEISEE. Fines le- 


vied by them, in what caſes good to bar 
the iſſue, and when not, 14. 21-23 


 DISSEIZOR 


ELI 


Tux 


red by the fine of diſſeizor. P. 27. 30 
Diſſeiſee vouched in a recovery, where 
; goo . : 4 I 
How diſſeiſin operates as to a feoffment 

with livery and ſeizin, or as to a _ 

| | | 5 
Feoffment by diſſeiſee upon condition, 
ho it operates. 
Deeds by them with warranty, how they 

aperate. | 183 
Confirmation between them, how it will 

enure. 31 


| 5 
Releaſe by them, where good. 323. 326 


DISTRESS may not be for rent deviſed by 
will, unleſs power to diſtrain is given. 


439 


[CCLESIASTICS, grants to them how 


taken. | 97. 236 
Leaſes by them, how they will bind, 


7 279 

May exchange livings with each other, 
but if one dies before induction, void. 
295 


ELECTION may be made, when a deed 
will operate different ways. 80 


EMBLEMENTS. . What they are, and in 
what caſes they are deviſable. 414 
Who ſhall have them. | 451 
How. they may be given or granted by 
tenants in tail. 243 


ENTRY to avoid an eſtate on condition, 
where good. 117 
How far neceſſary to avoid an eſtate on 
a condition broken. 150 
To avoid a fine, may be made by a 
ſtranger in my name and to iy uſe, 34 
How the iſſue in tail may be barred by a 
fine before entry, atter the death of 
tenant in tail. 25 
A ſtranger may take advantage of an 
eſtate determined by limitation and 
without entry. 118 


ESCROW, What ſhall be 2 the de- 
livery of a deed as an eſctow. 56 
The manner of the delivery, and to 
whom it mult be. | 7 
How far it ſhall have relation to the time 
of the delivery. ibid. 
ESTATES, The different kinds. (viz. ) 


IND N | 
DISSEIZ OR and DISSEISEE. Diſſeiſee bar- ESTATES of fee-fimple, how conſtrued in 


132 


the Habendum of a deed. Page 97. 
| 45 


Fee - ſimple, by what words created in a 
will. 420 
Whereof fines may be levied. 13 
What different eſtates may be made by 
the copcord of a fine. 15 
Tail, by what words created in a will. 
fl 422.423 
Fee-tail of the gift of the crown cannot 
paſs in a fine, 113 14 
Or be barred by a recovery. 41 
Iſſue in tail may be bound by eſtoppel 
by fine levied by his anceſtor though 
he had not the freehold. 14 
Iſſue in tail is bound by the ſine of his 
anceſtor, where he hath only a poſſi- 
bility. „ DIIOOS 
If tenant in tail grant a leaſe or other in- 
cumbrance out of the land, and after 
levy a fine or ſuffer a recovery, this 
will confirm the rent, &c, 39. 

| 285 


If tenant in tail for good conſideration 
covenant to ſtand ſeiſed to the uſps, 
no uſe will ariſe; but, if he bargain: 
and fel] his land, the bargainee hath 
a baſe fee determinable on the death 
of the tenant in tail, 485 

For life, how they will paſs in a fine, 
and where good. 13 

What words will create an eſtate for life, 
in the Habendum of a deed. 99. 102 

Lands are given to A. for life, remain- 
der to the firſt ſon of J. and the heirs 
male of the body of ſuch firſt ſon, this 
is an eſtate for life to. J. and an eſtate 
tail to his firſt ſon: 100 

Grant of lands to I. S. for life, remain- 
der to his next heir male, and the 
heirs male, of the body of ſuch next 
heir male, is an eſtate for life in J. S. 

but if to the next heirs male of J. &. 
an eſtate tail. 102 

For life, when well created in a leaſe. 

| 106 

In joint-tenancy or tenancy in common, 
by what words created. 107 

At will, what ſhall be deemed fo, and 
its operation. 281 


To commence or increaſe upon unlawful 
129 


ESTOPPEL, how it ſhall operate as to the 
parties in a fine. | 


conditions, are void. 


14 
ESTOPPEL. 


TT I MD E% 


5 ESTOPPEL. If A. infeoff B. rendering EXECUTORS, may accept or refuſe the ex- 


rent with condition of re-entry and co- 
venant to levy a fine, it will not enure 
dy way of eſtoppel, becauſe the fee 
was in B. Page 33 


A recovery may be void againſt the heirs 


and thoſe in remainder or reverſion, 
but good by way of eſtoppel between 
the parties. 46 
The different operations of an indenture 
and a deed poll as to eſtoppel. 51 
How far a jury is eſtopped from finding 
contrary to what is apparently admit- 

ted in the record. | 


Leaſes with confirmations by perſons - 


from whom no intereſt paſſes, will 
not work by way of eſtoppel. 81 
Where there are two leaſes for two dif- 


ferent terms, and the ſecond leaſe is 


by word of mouth, it will not operate, 
but if by fine or deed indented it will 
enure by way of eftoppel. 274 


ESTOVERS. What will paſs by the grant 
of them. 93 
Will not paſs by bargain and fale, but 


9 by grant, or leaſe. 219 
EXECUTORS, their office and duty. 454 
An executor grants all his goods and 
chattels; his proper goods and thoſe 
-he has as executor 6, 3 94 
Acts by them or one of them, where good 
or not. 469 
May be made part of the eſtate, or upoa 
condition, 
Releaſe by an executor of all actions; pro- 
per actions, as well as thoſe he is in- 


In what caſes they ſhall have the chat- 
tels real of the teſtator. 449 
Where they ſhall have election to take 


pay the heirs or aſſigns, or heirs exe- 
cutors or adminiſtrators of the feoffor, 
a ſum of money, on a certain day, 
and feoffor dies before the day; his 
executors or adminiſtrators, not his 
heirs, ſhall have the money. 450 
If al! the refidue is given to an executor 
though he die before probate, his 
executor ſhall take it. 4048 
Shall take advantage of covenants though 
not named, 175 


titled to as executor, are releaſed. 339 


as legatees or as executors. 435 
Cannot take as legatee in prejudice of 

creditors. 436 
Are aſſignees in law. 166 


Fieoffment to J. S. on condition that he 


ecutorſhip: what intermeddling ſhall 
be deemed an acceptance, Page 446 
Shall be bound in an obligation though 
not named, not fo of heirs. 363 
If there are two, one proves and the 
other refuſes, the executor of him who 
proves ſhall take all. 445 
If many are named and one prove in the 
name of the whole, yet the reſt may 
refuſe, if they once legally refuſe, 
'tis an intire excluſion. 44 
If executors refuſe to prove the will, ad- 
miniſtration ought to be granted with 


the will annexed. 459 
Who may be executors, and how pro- 
rly made. 441 


Of an executor, ſhall be executor to the 
firſt teſtator as well as to the ſecond, 
and what he. ought to do. 444 

If executors do not legally, on being ci- 
ted, refuſe, they may at any time 
claim to prove and to act with the 
other executors. 446 

Plea of ne unques executor is a refuſal. 447 

What plea they ſhall have. 469. 470 

What acts ſhall make an executor de ſon 


tort. | 446 
What they ſhall take by virtue of their 
executorſhip. 8 


If A. recover in a real aQtion and die, 
the executor may ſue out execution 
for and recover the damages, but not 
the land, 452 

Shall have advantage of a pardon, or er- 
rors of outlawry granted to the teſta- 


tor. 4523 
What an executor may do before pro- 
bate. 453 


Power of a feme covert executrix. 454 
Their duty and how far they may prefer 
themſelves. 456. 458 
The order in which payments are to be 
made by them, 456 
Creditors who have ſued, how far to be 
preferred. 457 
Where there is a lawful executor the 
intermeddling of a ſtranger ſhall not 
make him executor of his own wrong, 
unleſs he claims to be executor. 466 
The legal executors or adminiſtrators 
ſhall only be charged with what comes 
to their hands, and any creditor or 
legatee may bring an action againſt a 
ſtranger interfering. 467 
When they ſhall be charged de bonis pro- 


priis, or not, 471 
EXECU- 


FXECUTORS, If the debtee makes the 
debtor executor, ſtill his debt ſhall be 
aſſets to pay the other creditors. 

Page 473 


But if the debtor make the debtee exe- FEE-tail, what words make it in a will. 


cutor, he may retaia fo much as to 
ſatisfy his own debt, and it ſhall not 
be aſſets as to any other creditor. 

474 


EXCEPTION, explained. 75 
Void, if repugnant. 76 
If leſſee for life or years, opens mines 

and grants the land, except the mines, 
void. | | 77 
Ought to be certain, to be good. 76 
If the grant is in fee, the exception 
muſt be to the grantor and his heirs. 


97 
| Shall be taken moſt ſtrongly againſt the 


grantor, tc, 
See alſo RESERVATION. 


EXCHANGE, defined. 2288 
Gives entry upon eviction. ibid. 
Between the King and a ſubje& good. 


= mY 
The quality of the eſtates ſhould s. 
equal, as fee for fee, chattels real for 
chattels real, Ec. 294 
Of the execution of an exchange. 295 
Where an exchange ſhall be determined, 
or the nature of it changed by matter 
ex poſt facto, and where not. 296 
Where an exchange voidable at firſt, be- 
comes good by matter ex poft facto, or 
not. 29 
Who may take advantage of a void or 
voidable exchange, or not. 297 
How an exchange ſhall be conſtrued or 
taken, | 296 


EXTINGUISHMENT. Where rent will 
remain after a fine levied between the 
parties. 33 

| Where it ſhall enure by way of extin- 
guiſhment, or by way of grant. 82 
Where a ſurrender by leſſee for years 
will extinguiſh the term, but not the 
rent. AR : 284 

If leſſee for life is diſſeiſed, where a re- 
leaſe by diſſeiſor will not enlarge the 
eſtate, but extinguiſh the rent. 323 

In what cafes, and how, uſes of land may 
be extinguiſhed. 498 


How a power of revocation may be ex- 


tinguiſhed. 499 


Tur I NV D R X 
FARM. What will paſs by the word. 


Page 90 


FEE-fimple, what words will create it in 


a will. 422 


' FEME COVERT. Ad by her when good, 


or not. 40 

May be an executrix, and her power. 
441.454 

Where ſhe may make an executor. — 

What things her executor or admini- 

ſtrator ſhall take, in preference to the 

huſband. 452 


FEOFFMENT. What it is. 


1 
Operation, of it. ibid. 
W hen the entry of the feoffor is lawful, 
it clears all abatements, diſſeiſins, and 
wroneful titles. 199 
Extinguithes all rights and collateral be- 
nefits, as power of revocation, Ce. 


| 200 
Who may make it, and what things re- 
quiſite. ibid. 


If a man makes a feoffment to himſelf 
and another, and makes livery to the 
other, he ſhall take the wholet 215 

By tenant for life, and remainder in tail, 
how it operates. 81 

With warranty by tenant for life, how 
it operates. 184 

If made without livery, the feoffee is te- 
nant at will. 5 281 


FINE, What it is. | 


2 

At the common law without proclana- 
tions, if executed, diſcontinues the 
eſtate of conuſot. 3 
Bar to a poſſibility. 24 
Executed, gives preſent poſſeſſion, and 
dont want Habere facius ſeiſinam. 3 
Is a feoffment on record, and counter- 
vails a feoffinent with liver. 6 


Concord of a fine being a conveyance 


upon record, ſhall be taken as a con- 
veyance between party and party. 18 
Of what things it may be levied, 9 
The different kinds of them, and their 
requiſites. LE. 
Manner of levying them. 4 
Its different operation at the common 
law, or by ſtatute, explained, 6. 19 
Who are capable of levying them, 6 
What eſtate the parties who levy them 


ought to have. 13.14 
Li FINE. 


rast t WD BEN 


FINE. Who ſhall be bound by them, # FINE. How ard when future rights ſhall 


t contra. 
Who may take by fine. 
Who may avoid a fine. 7 
For what cauſes it may be avoided, 33 
Commulitoners who take a tine, how 


Page 6. 20. 28. 
6 


they are to proceed. 8 
What eſtates tail, &c. may not be bar- 
red by fine. 14. 25 
W hen iſſue in tail ſhall be barred by the 
fine of the anceſtor. 23 
May be levied of a rent, but not of an 
annulty. - Li 


Will not bar eſtovers, common, a way 
over land, or collateral powers to ſell 
the land, Cc. 22 

Thoſe who have the benefit of the firſt 
ſaving in ſtatute 4 // 7. ſhall not have 
the benefit of the ſecond in the fame 


ſtatute. „ 
Levied to two, the right ſhould be li- 
mited to one of them only. 15 


What eſtates thall be bound by a fine 21 
Jenants in tail, where their iſſue ſhall be 
bound by fine ſur grant et render. 24 
How a leaſe for life, or years, may be 
made by fine ſur grant et render. 16 
Rent may be reſerved upon a fine ſur 
conceſſit. 1 
No ſingle fine can be with remainder 
over, but muſt be to the conulee and 
his heirs. | 
At what time the marriage of a feme ſole, 
ſhall not prevent the fine being per- 
ft. cd. 18 
Where the iſſue in tail ſhall be bound by 
the fine of the tenant in tail, though 
he die before the proclamations ale 
paſſed. | 24 
Lands belonging to different perſons and 
which lie in ſeveral counties, yet may 
be joined in one line, with writs of 


covenant for each county. DR 
How part of an entire thing, is to pals 
by fine. | 12 

By covin, void. | 18 


Where the five years have once begun 
to run, the heir ſhall only have ſo 
much as will make up the time com— 
pleéte five years, 29.31 
Void for incertainty. = IS 
Mutt diveſt and put the eſtate in poſ- 
ſeſſion to a right, or 'tis no bar, 22 
Will bar iſſues, but not remainders. 26 
By a purchaſer of a defective title, where 
he thut hath title ſhall be barred. 28 
May be good in part, void for the wm 
2 


be barred by it. Page 32 
How it enures when there is a precedent 
agreement, as feoffment, Ec. 33 


Sur conuzance ae Aroit tuntum, c. is 


an executory fine which doth not exe- 
cute the poſſeſſion to the conuſee, but 
if he is in poſſeſſion, it operates by 
way of extinguiſhment of right, and 
betters his title. 


4 
A vouchee after he has entred into the 


warranty, may levy a fine to the de- 
mandant, not to a ſtranger. 14 
If lands are limited in the concord of a 
fine to B. for life, and afterwards to 
the children of C. begotten, who 
hath then two daughters, the after 


born ſons or daughters ſhall take no- 


thing. | 19 
Privy within the intent of 4 Hen. 7. is 
an heir within the ſtat. 32 H. 8. et fic, 


e conver ſo. 20 
Where ſtrangers ſhall be bound by fine. 
21 

What time they ſhall be allowed to make 
their claim after fine levied. 28 
Where the anceſtor is bound, the heir 
ſhall be bound. | 23 


FORFEITURE. If tenant for life levies a 


tine for a longer time than his own 
life, "tis a forteiture. 43 
Where he in remainder is barred of his 
entry upon alienation, for a forfeiture, 
40 

Recoveries ſuffered by tenant in tail after 
poſſibility of iſſue extinct, c. by 
covin or otherwiſe, are forfeitures of 
the eſtate, but will not bind the re- 
mainders, or revetſions. 42 
Feottinent by A. and B. tenants for lite, 
without remainder-1man, is a forteiture 
of their eſtates. | 81 
If tenant for life grants land to another 


without mentioning the time, it ſhall. 


be taken tor his own life, and not of 
the grantce ; as that would be a for- 
feitute. | 84 
What ſhall be deemed a condition in 
law, when it ſhall be ſaid to be 
broken, and a forfeiture of the eſtate. 
„ > 

Tenant for life grants a rent for his lite, 


*tis no forfeiture, 13 


FORME DON. Tenant in tail levies a fine, 


and after five years dies, the donor 


ſhall 


Fer medon. Page 30 
FORMEDON. Yenant in tail citconti- 
nues, and diſcontinuee levies a fine, 

the iſſue ſhall be allowed five years to 
bring his Formedon, after the death of 

the tenant in tail. 31 
Remainder-man ſhall be allowed five 
years after death of tenant tor life, to 
bring his For medon. 32 


FREE HOLD, in law, when gained before 
entty⸗ 25 
A releaſe to him who hath a freehold, is 
good in law. „ ++ 


FRANK-MARRIAGE, what it is. 99 
FRAUD, will avoid a fine. 35 


FRAUDULENT DEEDS, to deceive pure 
chaſors. 61 

To defraud creditors. 64 
To deceive lords of their wardſhips, &c. 
65 

Wills. 390 


(GAVELKIND. In a fine of 8 
land, the limitation in the concord 
may be to the heirs of all the conu- 


ſors, whereas in fines of other land it 


is otherwiſe, oh 
GIFT. What it is, 226 
GRANGE. What will pa by it in grant. 89 


GRANT. What things lie in grant. 227 
What things may pals in a grant by 


deed. 228. 236 


Who are capable of being grantors. 230 
Who may be grantees. 233 
What things will pals by it, as incidents, 
Oc. 86 
To a feme covert good, till diſagreed. 234 
Lo a corporation, when good or not. 


228. 232 
Of poſſibility of term in remainder, how 
far good. 238 


Ot a rent when ſuſpended, not good. 239 
Of a reverſion, where it will paſs though 
not named in a deed. 74 
Of a reverſion with an exception, where 
good. 76 
Ma ay be of a reverſion, by the name of a 
remainder, et e contra. 84 


Tus: END E X. 
ſhall. be PRE five yours to bring his GRANT, Of a reverſion by releaſe, where 


good, or not. Page 321 


Ot reverſion, by tenant for life to his 


leſſee for years, and his heirs, is good 
for life of the grantor, | 193 


No one can be grantee unleſs a party to 


the deed, or take unlels by way ot re- 


mainder, 236 
Of a reverſion, will not paſs land in 
poſſeſſion. ä 88 
Were grants of reverſions are good, 
and where not. 244 
Of a houſe, the ground whereon it 
ſtands, paſſes. 87 


Of a rent to huſband, during the lives 
of himſelf and wile, - and after the 
wiſe's death another rent, by this 
both rents pals, unleſs there are words 
of reſtraint. 95 

Of a rent generally, without limitations, 
ſhall enure as long as the eſtate of 
grantor continues. 106 


If a rent of 51. is granted until J. S. re- 


ceives 2ol. a leaſe for four years. 
106 
Deſcribed, and what paſſes by it. 82. 90 
Ot any particular thing, includes the 
means to attain it. 55 
For three years, and ſo from three years 
to three years, how conſtiued. = 

How far a miſtake in the recital, or mi 


naming will vacate the grant. 75 
With exceptions, where good. 87 
Where the thing granted is improperly 

deſcribed, how tar good, 245 


Of offices, in what cales, without deed, 
230 


Of offices by biſhops, may be in the 
uſual manner, but not otherwiſe. 280 
Of an office by the biſhop, n.utt be con- 
firmed by dean and chapter. 310 
Ot advowſons, Fc. by bithops, void 250 
Thoſe things waich are of the eſſence of 
the grant, paſs though ſevered from 
the thing granted. 87 
Incidents are not grantable, withont the 
thing to which they ure ſo incid _ 
2 
Of a matter of intereſt, or profit, that! 
be taken largely, if of plcature 2 
57 
To A. to hold fo long as a certain tree 
ſtands, 1s a qualified fee, 97 
Grantees of the whoie reverſion , may take 
advantage of conditions. . 
Of all his eſtate, Ic. vill paſs reverſi- 
ons, as well as | olſefſions, 
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| TRA IND E X. 
GRANT. A man may grant goods whereof HUSBAND and WIFE. If 4 ſoiature is 


he hath not the poſſeſſion. Page 243 
Of goods and chattels, what paſſes by 


it. 87. 93 
Of all utenſils, houſehold ſtuff paſſes but 
not plate and jewels. 94 


Where the cauſe or motive of a grant 


which is executoty fails, the grant is 
void. | — * 

Of rall eſtate in B. grantor having both 
fee-ſimple and leaſes for years, the 
freehold Jands only —_ 85 88 

By grant of all his eſtate by one who is 
ſeiſed in fee, or for life, and of a term 

of years, by ſtatute merchant, Cc. 


paſſes all his intereſt, 94 
FJABENDUM explained. — 73 
What makes it a fee · ſimple in a deed. 


| 7 
Where it ſhall be deemed 8 
and 8 R 108 
And premiſes varying. 98. 1 
If +} anon grant _ to hold to B. — 
his heirs for one hundred years, tis a 
good leaſe, and heirs is redundant. 74 
If the name of a grantee is not in the 


premiſes, but in the Habendum, tis 


good. I 


HABERE FACTAS SEISINAM, where ne- 
ceſſary, in ſuffering a recovery. 38 
Nat neceſſary to perfect a fine executed. 


3 


HEIR may take advantage of a condition, 
though no eſtate deſcends to him from 
the anceſtor. 146 
Shall not be bound by obligation unleſs 
named. | 363 
When he and not the executor ſhall take 
advantage of a covenant broken. 171 

Not bound by a deed unleſs expreſoly 
named. 174 


HUSBAND and WIFE, acts and deeds, by 

one or both, when good. 

Fine levied by wife without her huſband, 
where good, 


2 
If the huſband holds an eſtate in fee- 


ſimple in right of his wife, he cannot 
levy a fine without his wife. 14 
Where fine by huſband and wife, who 
are tenants in ſpecial tail, will bar 
the iſſue in tail. 23 


made after marriage, and che wife join 
with her huſband in a fine, it will bar 
ber jointure, but not her dower in 
other lands of her huſband. Page 27 
Where recovery by hufband and wife, 
tenants in ſpecial tail, will bar the 
eſtates fail. os 
Aſſignment by hufband and wife, reſerv- 
ing a rent, and the wife doth not ſeal, 
the reſervation as to the wife, is void. 
Huſband covenants for quiet 1 
the diſturbance of the wife after his 
death is a breach of the covenant, 
16 
Where leaſes by them jointly or with. 
out the concurrence of the wife, are 
good, and where not. 258 
Surrender by huſband, who hath an eſtate 
for years in her right, good, but if an 
eſtate for life, aliter. 302 
What the huſband may releaſe without 
the wife, though due to her before 
marriage. 329 
Deviſe by wife to huſband, though by 
cuſtom, is void. 398 
Deviſe to the huſband of wife's chattels 
real, obligations, Tc. void. 414 
Feme covert, executrix, her power. 


454 

Grant of land, or goods, by wife with- 

out her huſband, not good. 231 

Wife may be a good grantee, yet the 

huſband by * may avoid 
the grant. 2 


34 
Tenant in fee marries and makes a leaſe 


for years, the wife ſhall be endowed, 
and may avoid this leaſe, but it ſhall 
revive again on her death, 273 
Huſband gives bond to permit his wife 
to make a will, how it opperates. 367 


HEREDIT AMENT, the moſt comprehen- 
88 


five word in conveyances, 


— 


ID/OT. How far aQs done to him, or 
executed by him, are valid. 6. 54. 200 


IMPEDIMENTS. To being bound by 
fine, what they are, and when they 
ſhall be conſidered as removed. 31 

INFANT. Fine levied by an infant ſhould 
be avoided in his minority. 6 

Grants by an infant, when good. 231 
| INFANT. 


| - Two” 
INFANT. Exchange by an infant, tenant 
in tail, voidable, not void. Page 289 


Delivering a deed a ſecond time When of 


age, not good. 58 
Deviſe to an infant ventra ſa mere. 399 
At what time he may make a will. 388 
Executor what he may do. 454 
I an infant make a leaſe for years, re- 

ferving no rent, tis void; but if rent 

is referved it is a voidable leaſe, and by 
acceptance of rent when of age, may 

be made good. 8 267 


INROLMENT of deeds. | 
Bargain aad ſale muſt be inrolled within 
fix months from the date. 221 
To what time it has relation. 223 
What incumbrances ſhall be avoided by 


it. 223 
By deed inrolled, the lands paſs by ſtatute 
of uſes. 1 — 49 


INTENT ſhall be ruled by law, and is ſhewn 
in certainty of words. 83 
Prevails much in directing uſes. 79 


INTERESSE TERMINI, à releaſe from 
him that hath it, may enure to extin- 
guiſh a rent before entry of leſſee, but 
cannot enlarge the eſtate. 

INTEREST. See Uiury. 


FOINT TENANTS may levy fines to each 
other. 14 
Cannot ſurrender to each other. 302 
In fee cannot enfeoff his companion, but 
tenants in common or Ccoparceners 
may. =. 
A feoffinent by one joint-tenant of the 
whole land, will only paſs a moiety. 
203 

May releaſe to each other. 323 
If leſſee for life grant his eſtate to one 
joint: tenant in fee, it will operate hy 
way of grant as to one moiety, and as 

a ſurrender as to the other. 81 


If two joint-tenants leaſe for twenty years. 


if they ſo long live, the leaſe, will de- 
termine on the death of either. 106 
Confirmation by one joint-tenant of the 
eſtate of his companion, nil operatur. 
11 


Ode in joint-tenancy not deviſable. 413 


TOINTURE how created by fine. 
Where the iſſues in tail under a jointure 
may be barred by fine. 25 


INDEX 


FOINT-EST ATE how ſevered or drowned: 
: Page 14 

For lives, with ſeveral inheritances. 107 
Created under a deviſe. 422 


— * 4 _—_ * 


KING. Where the King grants lands 
in tail, reverſion to him, a recovery 
will not bar the iſſue, nor the crown, 

[ 

If one take a grant from the King ow 
a former eſtate is in being, it muſt be 
recited, 74 


321 


3 


re OM 


I FASE defined, 265 
What ſhall be a good one, in reſpect 

of the eſtate of . leſſor. 266 
By huſband and wife, or one of them, 
when good, 278 

By eccleſiaſtics, when good, to bind 
their ſucceſſors, 279 

By biſhop, Wc. muſt be confirmed by 
dean and chapter. 310 
A parſon cannot make a leaſe for niore 
than his own life, tho' it has the con- 
firmation of patron, and ordinary, 
unleſs it be impropriate. 310 

By a parſon and patron, how far good. 
286 

By tenants in common, how conſtrued. 
111 

By tenant in tail, who afterwards fuffers 
a recovery, this will confirm the leaſe. 

By tenants in tail, where good, 3 
Not warranted by the ſtatute, are void- 
able, not void. | 282 
How to be made, as warranted by the 
ſtatute. 277 
For four lives, though one die in life of 
tenant in tail, yet void. 276 

By a feme tenant in tail ex proviſſone 
viri, or of her jointure lands, void, 277 

By joint-tenants, how taken, 106, 111 
For lives, how conſtrued, 103 
For life, with remainder over, how it 
operates. 82 
Concurrent where good. 274 
Second leaſe granted during the con- 
tinuance of firſt, good for reverſion. 
274 

Fraudulent conveyance by leſſor prior 
to lecond leaſe, the ſecond leſſee thall 
avoid it. | 63 
LEZSE 


LEASE ſhould have a certain commence- 
ment; yet if tbe years ale certain 
when the leaſe takes effect in poſſeſ- 
ſion, it is ſufficient. Page 271 

For years by tenant for life, who after- 
wards grants the reverſion to leſſee 
and his heirs, it ſhall be for life of 


leſſor. c „ 
May be void for a time, and good again. 
| 273 


Where uſes are raiſed by way of cove- 
nant, and a proviſo that the cove- 
nantor may make leaſes, the power is 


For years after a leaſe for life, good. 272 
For life, and ten or twenty years after, 
good. 269 
From three years to three years, during 
the life of leſſee, how taken. 107. 269 
Feoffment on condition, and before the 
performance the feoffor and feoffee 


join in a leaſe, it is good, 267 
For ſo many years as the executors of 
I. S. ſhall name, is void. 273 


Not good, if made by tenant in tail 


Expoſition of them. 104 
Till J. D. is twenty-one, if he dies be- 


To huſband and wife for years, if the 
or any iſſue of their bodies live fo 
long, how taken. 106 

For years, if leſſee live ſo long, remain- 

der to executors, how taken. 269 

Of fairs, markets, Oc. 78. 276 

What ſhall be a good deviſe of it. 401 


the leſſor may ſell his goods. 240 


LEGACIES, good, though all the execu- 
tors refule to prove. 434 
In what caſes executors or adminiſtrators 
of the legatee ſhall take a legacy, 
where the legatee dies before the day 
of payment, or performance of con- 
dition. 434 
When they ſhall be deemed lapſed. 435 
What remedies legatees ſhall have. 439 
In what caſes legatees may take and re- 
tain their legacies, without aſſent of 
the exccntor. 436 


Tur + N' D E. N. 


void. 268 
In purſuance of a power. 26 
To A. for 100 years if three perſons 

live ſo long; it one dies, the leaſe is, 

determined. | | 106 
To two for years if both ſo long live, 

void on the death of one. ibid. 


without reſervation of rent. N 


fore, the leaſe is ended. 105 


With a clauſe that if the rent is in ar ear, 


LEGACIES. | The affent of one executor, 


or of the executor, of an executor, 
ſufficient. | Page 437 


If another claims by deed of gitt, the 


| goods, c. of a legatee, this maybe 
tried in the eccleſiaſtical court. 440 
If a ſpecific legacy is given, it muſt be 
delivered, and cannot be fold to pay 
the other legatees in proportion, where 
there is a deficiency of aſſets. 458 
See alſo Devite, paſſim.. 


LESSEE for years, what he may do before 
entry, w 267 


LIMITATION defined, == 114 
Annexed to an eſtate, or nen. 
ibid. 


Wherein different from a condition. 118 
Always determines the eſtate without 

entry, not fo of a condition. ibid. 
The proper words to make it. 119. 122 


LIVERY of SEISIN, and the different forts 


explained. | 205 to 213 
Cannot be aſſigned, _ 238 
If the attorney does leſs than he ought, 


it is void. a 21 


IN | 3 
In law, or within view of the lands, 
when good, or not, 205 


Delivery of the deed of feoffment upon 
the land, not of itſelf good ſeiſin. 
5 3 211 
Where lands lie in ſeveral counties, or 
in the poſſeſſion of ſeveral perions, 
there ſhall be ſeveral liveries. 208 


LONDON. How lands in London by a 
ſpecial proviſo in the ſtatute, may be 
bargained and fold. : 219 

LUNATIC, what acts of his are voidable. 

232 


—y_ 


Nox. how it will paſs in a _ 
8 
What is comprehended urder it. 89 
By the grant of all+taleable underwood 
within the manor, the ſoil doth not 
paſs. | 91 
By a leaſe of all faleable underwacd 
growing or hereafter to grow on the 
u-anor, the foil is not excepted, 96 
Extending into different pariſhes, they 
ought to be mentioned in a fine. 12 


MERGER, One te:m for years, cannot 
merge in another. 341 
MESSUAGE, 


, 


MESSUAGE, grant of it, how taken. P. go 
MISNOWMER, it's effect in a fine. 8 
In a deed. 2324 244 
In a will. | 4000 


MISREADING of a deed to an illiterate 
man. , 68 


MITTER-LE -ESTATE, by releaſe. may be 


on condition, Ec. 320. 324 
MOIETY, of a thing, how it will paſs by 
fine. 8 | 12 


MORTGAGE money, how it may be paid 
- purſuant to a condition, and by whom. 


1.37 


| NN ON-CLAIM. 1r's operation in a fine. 
See Fine. 


NON EST FACTUM, when it may be 
pleaded to a deed. 68. 71 


RLIGATION, What it is, and the dif- 


ferent kinds of it. | 355 
To pay at doomiday, payable immedi- 
ately. 5 357 
To perform an illegal or impoſſible act, 
void. 359 
The condition of an obligation may be 
aà ſeparate inſttument. 358 


Good, where the parties and ſum are 
expreſs, though much falſe Latin init, 


357 
If the words, “ then this obligation to 
be void,” are omitted, it is a void 


condition, and a ſingle bon. 358 
When an obligation ihall be laid to be 
forfeited. 375 


An oblizor in a ſingle bond, not bound 
to pay money without a releaie, but 
aliter with a condition S423 

To pay money at ſeveral days, it's opera- 
tion. 374 
To make an eſtate upon requeſt, how it 
operates. | ibid. 

Where the condition is only malum pro- 
hibitum, the condition is void, ad 
if the obligor is ſued, equity will te- 
lieve. . - -- 3$Y 


It's operation, where the condition is 


inſenſible, uncertain, or repugnant. 360 


ur I WD EK 


26. 28 


OBLIGATION. If women. are inveigled 
into unjuſt obligations, they are re- 
lievable by the ſtatute 31 H. 6. c. . 

Page 361 

Where it ſhall be conſtrued joint, or 
ſeveral. 363 

Condition to grant a rent, or an advow- 
ton, how to be performed. 365 

Condition to pay money the eleventh 
day of May next, and the obligation is 
dated the fiſth of May, it ſhall be the 

_ eleventh of May inſtant. 365 

Condition to come to a place to do a 
thing, which cannot be done without 
the concurrence of the other party, 
how to be performed. 365 

Condition is to deliver twenty quarters 
of wheat. 

Condition, that obligor ſhall make fach 
aſſurance, as counſel of obligee ſhall 
adviſe. 367 

Condition to deliver to the obligee tuch 
releaſe, as counſel ſhall adviſe before 
Michaelmas. | 3 

Condition, that thee huſband will permit 
his wite to give part of her perſonal 
eſtate by will, &c. how it operates. 
| 367 

If the condition be to do two things, 
one Whereof is impoſſible, the other 
ſhall be performed. 369 

If the condition be to do two things, 
which are poſlible at the time, and 
atterwards one becomes impoſſible, the 
whole obligation is diſcharged. 378 

Condition for quiet enjoyment, without 
the let of 4. or any other, its ope- 


ration, 373- 376 
Condition of a bond to ſurrender copy- 
holds, when broken. 375 
OCCUPANCY, what it is, 104 
Who may be occupant. ibid. 


How affected by ftatute 29 Car. 2. c. 
3. and 14 Geo. 2. c. 20. ibid, 


OUTLAWRY. No bar to levying a fine. 6 
Or m.king a. feoffment. 204 
OKDINARY having granted adminiſtration 
to one, may afterwards revoke it, and 
grant it to another on ſufficient grounds. 

n | 468 
PARAPHE RNALIA. What ſhall be deem- 
ed {0. | 448 


PARTI- 


rnb 


„ 


PARTITION. How it may be made. 
Page 182 


PLEA, of qued partes finis nibil babue- 


runt, Ic. where it ſhall be good. 25 


Who may have it. ö 34 
POSSIBILITY, grant of it void. 238 
In what caſes deviſable. 414 


Releaſe of a meer poſſibility, void. 325 
But in ſome caſes near poſſibilities may 
be releaſed, though not grantabie. 319 


PREMISES, to what the word extends. 73 


PREROGATIVE. Eftates-tail of the gift 
of the King, cannot be barred by re- 
covery. | 41 

Grant of tithes, Cc. reſerving rent, is 
void, except in the caſe of the King. 
8 


7 
Feoffment on condition to re-enter, if the 
feoffee commit treaſon, void becauſe 
the King is intitled. 126 


Leaſe of three acres reſervitꝑ rent upon 


condition, and the reſervation of two 
acres is granted, the condition is de- 
ſtroyed (except as to the King). 
No feoffment or livery of ſeiſin can be 
made to the King. 201 


If the King have poſſeſſion of land by 


wardſhip or otherwiſe, the owner can 
make no feoffinent of it. 20 
Aliens, &c. cannot hold lands, for the 
King will have them. 203-6 
The reverſion of an office is not grant- 
able by a ſubjeR, as it is by the King. 
238 
Grant of land, &c. by the King, needs 
not the confirmation of his ſucceſſors. 
310 
If obligee releaſe one joint obligor, it 
will diſcharge the other ; but other- 
wile if by the King. 333 
By a releaſe of all ſuits, all executions, 
except to the King, are diſcharged. 
337 
Obligations to the King have the Pads 
of a recognizance. | 344 


PRESENTATION, See Advowſon. 
Shall not be deemed aſſets in the bands 
of an executor. 472 


PROVISO, where it makes a condition. 119 
Where a limitation, 120 
Where a covenant, 159 


148 


PRIVITY of eſtate & coptract, or bath, 
where noteſſary in a feleaſe. Rage 326 
5 4 *” # 


PRIZES in blood, repreſentation, r. 
where barred by fine. 20. 25. 28. 


Q 
PURCHASE. Feoffment with intent to 
defraud a purchgſer, where void. 62 
Purchaſer with notice of a fraudulent 
deed, may avoid it. | 63 
But to avoid a fraudulent deed, be muſt 
be purchaſer, for a valuable conſide- 
ration. a SR 
See alſo Fraud and creditors. 


— 


— her privilege. 231 


—— — 


RECITAL, explained, 
be effett of a mit reciul. 


RECOVERY, defined, 36 
May be avoided by covin. 
Where a recovery will not bar the ide 
in tail, a ſine will not. 26 
What eſtates it will bar. 42 


The requiſites to a good recovery. 40 
With ſingle or double youcher, the dif- 


ferent eſtates it will bar. 44 


Tenant to the Precipe, where good. 40 
Eſtate- tail in jointure, cannot be barred 
by the wife alone. 42 

' By tenant for life, and him in remainder, 
together, how it operates. 43 
Of lands in ſettlement by huſband alone, 
how it operates. 45 
How it may be falſified or avoided. 47 
Void againſt the heirs and perſons in 
remainder, yet will bind the perſon 


who ſuffers it, by eſtoppel. 46 
 RECTORY. What will paſs by the grant 
of it. 90 
RE-ENTRY. Conditions of re- entry, where 
good. i 5 124 
RELEASE, what it is. 318 


What things may be releaſed. 319. 329 
May be upon condition, and with deſea- 
zance. 320 
Of a condition, cannot be upon condi- 
tion: nor releaſe of a chattel upon 
condition ſubſequent, but precedent. 
+320 


RELEASE 


* * 2 
8 „ 4 
- Iv "© N N 
* a ew" 3 
F A. "02 BETS 
ER * ; 
; * 2 "IF b 3 
. 
ws 
7 


KI 203: © 
>> - {Hs 
i "= 


aid 


yt A MA 


A a aa A, © 


* 
— 


7 © "IN * k * = 88 : 
* : > 
$9.5 4 - A - ak 
CI - 2 % 
9 ** ou 
H E Ong 
. 4 - 
” 
* 


© "Page 322 


" ihe 7 PE bv 
From him he hath an intereſſe termini, 
will not enlarge the eſtate, but may 
extinguiſh the rent. 322 
I leſſee for years, leaſes part, the releaſe 


FIC 


to him is good, becauſe the privity 
JJ. --- 4a3 
Leſſee for life, leaſes for years, the re- 
leaſe to the leſſee for years is void for 
.-- want of privity. 323- 32 
+ Coparceners or joint-tenants may Seat 
to each other, but tenants in common 
. © 080K, 213; +529 Þ "5, 323 
Of a debt or duty. | 
Where a releaſe is void, the warranty 
- Contained in it, ſhall be a good bar. 


it % | XS 2 327 
Of right, when and how it may be 
; * © made. en . e - | 
Ho ſuch a releaſe operate. 334 
If two have a grant of the next advow- 
ſon before it drops, the one may re- 
leaſe to the other, but not atter. me 
Of a condition. | ibid, 
Of a warranty, We "Jag 
Future or contingent promiſes, or debt, 
or rent before it becomes due, may 

be releaſed. 330 

In law, what ſhall be deemed ſo. ibid. 


Where divers join in action to recover 


any perſonal thing, of which they 


have the joint benefit, when the law 


doth not compel them to join; there 
the releaſe of one, ſhall bar the reſt. 
| „ 331 
- By one executor of a debt before judg- 
ment, good againſt all; after judg- 
ment, not. 331 
To tenant for life, or in tail, ſhall enure 
to him in remainder or reverſion. 


* $34 
If the diſſeiſor inake a leaſe for life, and 


the diſſeiſee releaſe all his right to the 


tenant for life, this ſhall enure to the 


beꝛnefit of the diſſeiſor. 332 
Of actions. 333 
Of titles, entries, and actions. 335 
Of perſonal actions. 336 
Of all demands. 338 


Where a promiſe is of two parts, and 
one is releaſed, both are gone. 340 


Where it doth not enlarge the eſtate of 


releaſee. e 
REMAINDER, where deftroyed by fine or 
recover. 26. 42 
Where not deviſable. 403 


M in 


TN. DK 
ge an eſtate, its qua- 


324 


N . 


REMAINDER. Where the perſon who is 
to take the firſt eſtate is incapable, the 
remainder-man ſhall take immedi- 
ately. 78 Page 417 


REMITTER. If iflue in tail under age 
enter under a feotfment, on condition 
broken he ſhall enter as tenant in fee- 
ſimple and be remitted, but if of age, 
otherwiſe. | 153 


RENT and RENT CHARGE, 
Fine. may be levied of a rent charge. 11 
Fine levied by tenant of land, out of 

which J have a rent, is no bar. 22 
Grants of them, how they operate. 82 
Leaſes reſerving rent, where good. 276 
Rent payable at Michaelmas, or within 

twenty days, how taken. 111 
Reſerved on leaſes, how conſtrued. 78. 


2 | | 110 

Reſerved by fine ſur grant et render. 15 
Out of what it cannot iſſue. 17. 276 
When ſuſpended by entry. 376 


RESERV ATION or Reddendum explained. 


| 77 

Of part of the herbage, common, c. 
is void. 78 
The ſeveral kinds of reſervations. ibid, 
Shall be conſtrued in fayour of the leſ- 
ſee. #2, 96. 110 
When the Gays of payment ſhall be 
tranſpoſed. | 111 


REFVERSION, will paſs by bargain and ſale 
inrolled, without attornment. 22 
How it will pals in a fine. 12 


REVOCATION. Power of it diſtinguiſhed 
from a condition. 148 
How it ſhall be conſtrued. 499 
May be part at one time, and part at 
another. ibid. 


Rules concerning powers of revocation. 
500 


How they may be extinguiſned-. gol 


FOIL. See MANOR. 


SUM in GROSS. What ſhall be deemed. 
ſuch, and not a rent. 78 


SURRENDER. The nature and effect of 


It. c ft 8 190 
fa leaſe, life eſtate, Gr. 300. 322 
I '. SURRENDER. 
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render. Page 300 


of a rent, by delivery of a deed to Bo 


cancelled, good. . 
Tenant for lite cannot ſurrender to him 
in reverſion by fine, _w he may by 


grant.” 93 7 


corporation. 301 

; Na . are requiſite to a yood one. 

301. 305 

To an infant ſeme covert, Ec. 302 

Of the huſband my prejudice the . 
1 


One joint - tenant cannot ſurrender to 


another. ibid. 
| BY one out of the poſſeſſion, void. ibid. 
0 


a huſband, when he hath the in- 


heritance in right of his wife, is not 


8 e 
cannot be of part of the term, nor of a 
right. ibid. 


Where it don't operate as a ſurrender, 


yet it ſhall enure by way of grant. 306 


Shall be taken moſt ſtrongly againſt ſur- 
renderor. - 306 
If the leſſee make him in remainder exe- 
cutor, it ſhall not operate as a ſurren- 


| der. 307 
SUSPENSION, of a condition, | ſervices, 
rent, &c, V3 


STATUTE 27 H. 8. its operation i in execu- 
ting the poſſeſſion to the uſe in parti» 


cular eſtates. 480 
32 H. 8. c. 34. explained. 
Savings in ſtatutes, who ſhall have the 


benefit of them. 
Staple, merchant, &c. the different kinds 
of them explained. 343 
What ſhall be deemed a good ſtatute. 344 
The proceedings upon them, and man- 
ner of execution 345 
Where there ſhall be contribution, or 


not, 353 
SUMMONEAS ad WARRANTIZAN- 
DUM in a recovery. 38 


TENANT in fee· ſimple, fee · tail, for life, 
| Sc. See Eſtates. 


' TENDER of deeds, when neceſſary. 164 
Of money in pur ſuance of a condition. 
| 139. 372. 374 
If the condition be to deliver me a horſe, 
and I refuſe it, it's a good perform- 
ance of the condition. 371 


To. Par 1 N. D K X. Z 
x 4 2 — Covenant that the leſſee TENDER. - To: enfeolf ane LAG 0 — 
lihnall have a new m, is not a ſur- 


de performed. Page 141 
And refuſal good performance. to; * 
party, but not to a . of 370 


TENEMENT. | What * by that word 
x | 88 


in grant. 3 900 
& 


TERMS. See Leaſe. 2 55 | = 5 4 
E REES. What paiſes by the —_ of 


How a grant of lands in fee, 3 | 


ception of the wen ſhall be taken. 


Gift or grant of them: by: leſſor, bow | 


tenant in tail, Ac. when godd. 13 
Granted to be. taken by aſſignment, if 
grantor refuſe, they may be. taken 


without aſſi ignment. 284 
1 wood, what mere lefſecs 0s have in 
F "IC. I 


T. RUS 7. 7 not execoied by the fature, ere 
proper objects of an 482 
In chattels. 501 
If ceflus que truſt: commit felony, the 
truſtees ſhall have the hag? 502 


TITHES, grant of them. ; :..xxalg6 


(JN NCERTAINTY. Where the mis-nam- 


ing of a perſon in a grant, will make 
the ſame void for uncertainty, and 
where not. 232. 235 
What general words will paſs with cer- 
tainty, the appurtenances held with a 
manor, c. 248 
Grant of the reſidue of a term of years 
to come at the death of grantor, void 
for uncertainty. 250 
Leaſe for years, to commence in preſents 
or in futuro muſt be certain. 271. 


Where a deviſe by will ſhall be deemed 


void for uncertainty. 399 

vo ER, In a recovery. 36 
In a warranty. | 179 
USE, defined. 477 
The different kinds of uſes. ibid. 
The origin of them. — 
May be deviſed, but not if in joint-te- 


nancy. 413 
Covenant to ſtand ſeĩſed to uſes. 486. 7 
Declaration of uſes what ſhall be good, 

and how it ſhall operate. 492 


, 4 t * 5 3 3 . h X „ 
J 4 *. S * 82 tb „ 4 
* * — 9 A * s 
* 74 * * 


wb 


Tun 1 N 'D E x. . 

"Ver, Miſchief of 15 and when uakted WARRANTY... Freehold to be t bar- 2 
poſſeſſion... Page 479 red by walMty, muſt be pu to a2 
To what uſes the ſtatute 27 H. B. ex- L. Page 183 7 
tends. 480 WA A condition inilaw annexed to | 
Where they are averable. 495 ticular eſtates. 122. 
How deftroyed or revoked, 498. 499 t r by Seemed (o fo i in the condi- 3 

; ; tion of a 9 

USURIOUS CONTRACT. 3 I any tenant for life (exc 3 1 
deemed fo. 8 60 tail after poſlibility of iſſue extinQ) = 


commits waſte tis a breach of the con- : | : 


UTENSILS. What . bt * the dition in a, and a forfeiture. 43 
OY * w-grovad, l 1 

o ground, is 3 

the ground ground x 9 


WOOD. Covenant to leave it in ſame 
plight as found, how taken. 169 
Reer gur: defined, and its * 


kinds explained. 178 ads.” and TESTAMENT, Definition of 
To eie anc and operation of it. 179 | 4 
By what words it may be made. 180 The different kinds. 
| 1 what things it may be annexed. 18. Thin requiſite to the making of 
Rules concerning warranties. 182 will, ho 
In what caſes it will bind the iſſue. Codicil, its nature and operation, 386 
183 Nuncupative will, when good. 391 
What ſhall be a good warranty in law, By wife, with buſband's conſent, how 
or in deed. 182 fur good. 387 
Expreſs, doth not deſtroy an 2 By an infant, when good. 388 
-- "2" ibid. Aliens, traitors, felons, tc. how far 
Lineal, what ſhall be g | 136 they may make wills, . 
Collateral, what ſhall . good. The teſtator ought to have a free and 
188 diſpoſing mind. 389 
What ſhall be deemed a warranty which Unfiniſhed, void. 392 
commences by diſſeiſin. 190 How it may be revoked. 394 
How it ſhall be conſtrued. 192.3 By a former will, 395 
Who ſhall take advantage of it. 194 ow it may became void. 3 


If there are two wills, and it RF, 
diſcovered which is the laſt, both are 


How it ſhall be defeated, determined, or 
avoided. I 


Favourably taken in law, and each war- 
ranty in law has the effect of a lineal 


warranty. 192 
By will, wherefore void. 184 
K* 8 


void. 397 
Shall be conſtiued according to the in- 

tent of the teſtator. 416. 419 
Witneſſes competent to . will. 394 
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